Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


<»^ W-^  -.^iWIBWPr**^    ^ -'■••' 


THK 


AMERIOAN  REPORTS: 

ooHTAiifnro  I 

I 

ALL  DECISIONS  OF  aENEKAL  IHTEEEST  | 


THE  COUETS  OF  LAST  EESOET 


i 

or  THB 


SEVERAL  STATES, 


WITH 


NOTES  AND  REFERENCES 

BY 

ISAAO  GRANT  THOMPSON. 

VOL,    VIII, 

ooNTAnmro  asjl  oaob  ov  avt  oBBmui.  hcpobtanob  nr  thb  rou/>wi«» 


I  BUSH.  (Kt.);  8  HBI8KSLL  (Tenv.);  21  GRATTAN  (Va.);  6ft  ILU* 
NOI8:  56  ILLINOIS;  28  LOUISIANA  ANNUAL;  50  MAINE i 
1MKA88ACHU8BTT8;  48 MISSOURI;   49  MISSOURI; 
7  NEVADA ;  48  NEW  YORK ;  66  NORTH  CARO- 
LINA; 21  OHIO;  8  OREGON;  68  PENN- 
STLYANIA  ST.;    60  PENNSYL- 
TANIA  ST. ;  44  VERMONT. 


* 


OfU  WRANCTSOO : 

BANCROFT- WHITNEY  COMPANY, 

Law  Publishkbs  and  Law  Boo^cssLLivii^ 


JUL  2  9  f  942 


to  act  of  Congress,  \u  the  year  elfchteeo  buodred  And  MT6atf> 
Bt  JOHN  D.  PAKSONS,  Jr., 
In  the  office  of  the  Librarian  of  Conirrew.  at  Waehlniirtoxi. 


•  ■.T. 


•  •    •    •    • 


*  •  •  k 

•       •        •       •  .  ••• 


•    •       • 


•  .      •      •    •• 


•      --    • 


LIST  OF  JUDGES 


OUBDG  TEE  PERIOD  OOYERED  BT  THIS  TWiinaL 


OHABLSS  B.  LAWRENOE,  Omr  J 
PINKNET  H.  WALSJSBL, 
JOHN  M.  SCOTT, 
ANTHONY  THORNTON, 
SIDNEY  BREESE, 
WILLIAM  K.  MoALLISTSBi 
BENJAMIN  R  SHELDON. 


KBJN-TTJOBlY. 

WILLIAM  S.  PRYpR,  Omwr  /rmoi. 
MORDEOAI  R.  HARDIN, 
BELYARD  J.  PETER8» 
WILLIAM  LINDSAY. 


JLiOZrL&lAJilJL. 

JOHN  T.  LUDELINa,  Gmmr  Juvrnm. 
J.  G.  TALIAFERRO, 
R.  K.  HOWELL, 
W.  0.  WYLY, 
W.  W.  HOWE. 


JOHN  APPLETON,  LL.  D.,  Omr  Ji 
JONAS  CUTTINa,  LL.  D., 
EDWARD  KENT,  LL.  D., 
CHARLES  W.  WALTON, 
JONATHAN  G.  DICKERSON,  LL  IX, 
WILLIAM  a.  BARROWS, 
CHARLES  DANPORTH, 
RUPUS  P.  TAPLEY. 


LIST  OP  JTJDQEa 


BXUBEN  A.  CHAPMAN,  Onv  J 
HORACE  GRAY,  Jb., 
JO«N  WiXLS, 
JAMSS  D.  COLT, 
SETH  AMES, 
lUltOUS  ICOBfON. 


DAYID  WAQ^nSB, 
FBIl^EMON  BUSS, 
WAEBEN  CURBIBm* 
WASH.  ADAMat 


J.  r.  LEWIS,  Chut  JusncK 
B.  C.  WHITMAN, 
JOHN  OARBBB; 


JOHN  A.  LOTT,  Cmiv 
WARD  HUNT, 
ROBERT  EARL, 
HIRAM  GRAY, 
WILLIAM  H.  LEONARD. 


BIOHMOND  M.  PEARSON,  Onv  J\ 
EDWIN  O.  READE, 
WILLLAif  B.  RODMAN, 
ROBERT  P.  DICE, 
NATHANIEL  BOYDSN. 


J06IAH  800TT,  Chut  Jvwnm 
JOHN  WELCH, 
WnXIAM  WHITE, 
LUTHER  DAY, 
GEORGi;  W.  MoILYAINS. 


JaBU«7  li  If'  ^  Appoiiiltd, 


LIST  OF  JUDGES. 


BBUBEN  P.  BOISS,  Ohut  Jmm 
PAINB  P.  PRIM, 
JOHN  EELSAT, 
WILLIAM  W.  UPTON, 
JOSEPH  O.  WILSON. 


JAMBS  THOMPSON,  Ohiv 
JOHN  M.  READ, 
DANIEL  AGNEW, 
GEORGE  SHARSWOOD, 
HENRY  W.  WnJJAMR 


A.  0.  P.  NICHOLSON,  Ohut 
P.  TURNBY, 
ROBERT  MoFARLAND, 
JAMBS  W.  DEADBRIOK, 
THOMAS  J.  FREEMAN, 
JOHN  L.  T.  SNEED. 


JOHN  PIERPOINT,  Ghut  Jvdol 
JAMBS  BARRETT, 
A8AHBL  PEOE, 
HOYT  H  WHEELER, 
HOMER  K  ROYCB, 
TIMOTHY  P.  RBDFIBLD, 
JONATHAN  ROSa 


RICHARD  C.  L.  MONOURB, 
WILLIAM  T.  JOYNBS, 
JOSEPH  CHRISTIAN, 
WALLER  R  STAPLES, 
FRANCIS  T.  ANDERSON. 


tabijE  of  oases  reported. 


AblMUftOiKT.Batloa 

Aond'tBs'r,8«lcT 

JEtna  Ins.  06^  Bliaw  ▼ 160 

AUemGurtcr  ▼ «B0 

American  Ountraot  Oo.  T.  (kots 471 

Amwlaan  Ei,  Co.  t.  Btoond  Nat.  Bulk,  S08 

AmesT.  Foatair 

Andrew!,  Lamed  ▼ 

Aadrewa  T.  State • 8 

Aroitftronff,  Hoflmua  T 

Ashley  T.  Dixon 

ABkew,  Sutton  ▼• 

iLodeniied  ▼.  Fhlla.  4  BMid.  B.  B.  06.. 

Babco€k«  Galahany 

Babooek,  Oac«r  T 

Bmoo,  Mlofaael  ▼ 

BallT.  linej. SU 

BaUard,  Bradley  ▼ 666 

BaoKS,  National  Bank.  elo.«  ▼ 848 

Bank  of  America,  De  Verlet  T 607 

Banka  T.  €NK>df«Uow,n 166 

Barclay  Ooal  Go.,  Morris  Goal  Oo.  ......  168 

Bamee,  STmonds  T 418 

Barry,  O'Brien  y 8S8 

Bates  ▼.  FoBter 406 

Beaoher,  Tyler  ▼. 806 

BIlllDgB,  Sberiey  ▼ 4S1 

BIrdsall,  Commonwealth  ▼ , 

Blacklston,  BhoadesT , 

Blake's  Appeal 160 

Bobbitt  ▼.  LiTerpool,  eto^  Ins.  06 404 

Bohannon  ▼.  Oommomrsaitlu 474 

BowlesT.  Lewis. 86 

Bradley  y.  Ballard 

Breeee  y.  United  Statea  TeLOo 

Broadway  Baptist  Oharob  ▼.  XcAtee..  460 

Brown  y.  Wellington 880 

Bryant  y.  Rich 8U 

Buck,  Haiptf  y. 

Buckner,  Loolsyille  4  NasliTllIeR.B. 

Co.  y 

Bunce,  Bice  y 

Bungey.  Koop 646 

BaiToufhs,  North  Amtdlmm  Ik  4  A. 

Ins.Oo.Y 218 

BQrty,]l«rahaiiti*Iaa»OD 880 

Calahan  y.  Bahooek 68 

Calkins  y.  Smith, 676 

Tarrw  v.  Rutherford 287 

CttrrKfiite-  y.  Famswortb 860 


Garter  y.  Allen 488 

GMey.  Henderson.. 808 

Gsntral  Sayings  Bank  y.  Shine US 

Ohicago  4  N.  W.  R'y  Go.  y.  JaoksoB.... 

Chicago,  etc,  R.  B.  Gon  People  ▼ 

Chicago  4  N.  W.  B'y  Co.  y.  People... . . . 

Chicago  4  N.  W.  R*y  Go.  y.  Wlllkuns. . . 
CInolnnatI  Hut.  Ass.  Co.  y.  B<>ssnthal, 

City  of  Cincinnati  y.  Penny 78 

City  of  CInolnnatI,  Walker  y 84 

City  of  Brie,  Grant  y 

aty  of  Philadelphia,  Haley  y 

deayea.  State  y 

Clerk's  Office  y.  President,  etc.  Bank 

of  Cape  Fear 

Cochran  y.  Guild 

Cole  y.  Drew 

Columbia  Insurance  Co^  Snow  y 678 

Commonwealth  y.  BIrdsall 888. 

Commonwealth,  Bohannon  y 474 

Commonwealth  y.  Cook 468 

Commonwealth  y.  Shahnahan. 466 

Connecticut  Mut^  eto.,  Ina.  Co.,WeHs  y.  618 

ConnoUyy.  Warren.... 800 

Cook,  Commonwealth  y 466 

Cooper  y.  Paolflo  Hut.  Ins.  Go.  of  Gali- 

fornla 706 

Coz,Phifery 68 

Crawford,  Walker  y 701 

Cross,  American  Gontraot  C6.  T 471 

Custer,  Statey. 8 

Danforth,  Lamb  y 488 

Day  y.  Zimmerman 187 

De  Feriet  y.  Bank  of  Amsttoa 607 

Defresey.  State 1 

Derby  y.  Thrall 888 

Dieoker,  Pickens  y 66 

Dlttmer  y.  Qermanla  Ina.  Go 80O 

Dixon,  Ashley  y 668 

Dodds,  Meadow  Talley  Mining  Go.  y...  708 

Drew,Cole  y 866 

Duffy,  §tatey 718 

Dugan  y.  Phelpa 86 

Dungan's  Appeal ..  168 

DuttoD,  Abbot  4  Co.  y 804 

Dye  y.  Dye 40 

Easterbrook^Glllotty 668 

Eastern  KallroaU  Co.,  Uaiidall  t  887 

Eaton  ▼.  European,  etc.,  Uallway  Co...  480 


▼111 


TABLE  OF  CASES  REPORTED. 


PAOB. 

Vlbeit  ▼.  Flnkbelner 178 

Smpir*  Tnuu.  Co.  ▼.  Wallace. 178 

Suropeao,  etc.,  Bailway  Go.,  Baton  v..  490 
«z  parte  KartlD.. 707 

Farasworth,  Carpenter  y 800 

Farrar  ▼.  PearM>n 430 

Faurot,  Morris  ▼ 46 

Femandei  ▼.  Great  Western  Ins.  Co. . .  671 

Fifty  Associates,  Shipley  V 818 

Flnkbelner,  Ellbert  ▼ 178 

First  National  Bank  of  Bellefonte  ▼• 

McManigle 06 

Flower  ▼.  Pennsy  Wanla  Ballroad  Oo. . .  161 

Foster,  Ames  V 848 

Foster,  Bates  ▼ 408 

Franklin  Co.,  Steines  V 87 

Fulmer  V.  Seits IQ 

OagerT.  Babcock 688 

Oatzweiter,  State  of  Missouri  v 110 

Oermania  Ins.  Co.,  Dittmer  ▼ 800 

Oerman  Ins.  Co.«  Lungstraas  ▼• 100 

Gtllott  V.  Basterbrook 653 

Ooodfellow,  Banks  y.n 186 

Grant  T.aty  of  Brie 278 

Great  Western  Ins.  Co.,  Femandes  v. .  671 

Guggenheim,  Royce  ▼ 8B 

<}uild,  Cochran  ▼ 296 

Guse,  PacifloMut.  Ins.Co.T 182 

Hagarv.Buok 888 

Hagennan,  Lawrence  v 674 

Haley  v.  City  of  PhiladelphU 168 

fiartzell  y.Saunders 186 

Hautho,  Pereuilhet  ▼ 

Hayde*  y.  Merrill 

Henderson,  Casey 600 

Herchenroder,  Salisbury  y 864 

Herring,  Walker  y. ....  818 

Ulbbard,  Tudge  of  Probate  ▼ 

Hlbner,  Kurtz  v , 

Hilla  y.  Place .. 

Hoffman  y.  Armstrong 687 

HulI,Stiirdiyanty 400 

Jackson,  Chicago,  etc.,  R'y  Oo.  ▼ 881 

Jersey  City  Tna.  Co.,  Ladwig  y 666 

Jewell,  Wallace  &  Parky 48 

Judge  of  Probate  y.Hibbard 806 

Judge  of  Thirteenth  In4.  Dlat,  State  y  688 

Rehler,  McLaren  ft  Oo.  y 601 

Kellogg  y.  Page 

Kelly  y.  Riley 

Kemper,  Town  of  Walthamy 

Knox,  McGoyem  y 80 

Koop,  Bunge  y 646 

Kurts  y.  Hlbner 886 

Lamb  y.  Danforth 496 

Lambeth  y.  North  Carolina  R,  R.  Oo. . .  606 
Lamed  y.  Andrews 


raoa 

Lawrence  y.  Hagermaa 874 

Lefeyre'B  Appeal 

Lewis,  Bowles  y 

Lime  Rook  Ins.  COn  Vigor eam  y 

Lindeman  y.  Lindsey no 

Lindsey.  Lindeman  y 819 

Uney,BaUy 6U 

Liyerpool,  etc.,  Ins.  Co.,  Bobbitt  y 484 

Lorillard  Fire  Ins.  Co.  y.  MoCullooh  ...    M 

Loucks,  Parsons  V 617 

Louisiana  State  Lottery  y,  Rlchooz  •..  8Q8 
LouisyiUe  ft  NashyiUe  Railroad  Co.  y. 

Buckner 

Lowell,  McQary  y 

Ludwigy.  Jersey  at  J  Ina.  Oo 

Lungstraas  y.  German  Ins.  Oo 100 

MoAtee  y.  Broadway  Baptist  Choroh . .  480 

McClary  y.  Lowell 806 

MoCoy,State  Banky 248 

McCulloch,  Lorillard  Fire  Ins.  Co.  y  . . .    53 

McGoyem  y.Knoz 80 

McLaren  ft  Co.  y.  Kehler 601 

McManigle,  First  National   Bank    of 

Bellefontey 886 

McMasters  y.  Peunsylyania  R.  R.  Oe  . .  964 
Magulre,  North  Missouri  R.  R.  Oc.  y. . .  141 
Maroney  y.  Old  Colony,  eto.,  R'y  Co.... 

Marsh's  Appeal 

Mather,  Wheeler  y 

Meadow  Valley  Mining  Co.  y.  Dodda. . .  700 

Merchants*  Ins.  Co.,  Burt  y.. 838 

Meriden  Britannia  Co.  y.  Zlngsen 648 

Merrill,  Hayden  y 879 

Michael  y.  Bacon 138 

MiUery.  Woods 71 

Moore,    Raphe   ft    West    Hempfleld 

Townshipsy 908 

Morris  y.  Faurot 46 

Morris  Run  Coal  Co.  v,  Barclay  Coal 

Co 

Moss  y.  Pacific  Railroad  Co 

Moses  y.  Trice 

National  Bank,  ete^  ▼.  Banipi 

New   Jersey  Steamboat    Oo^  Swari- 

houty 641 

North  American  L.  ft  A.  Ina.  Oo.  y. 

Burroughs 219 

North  Carolina  R.  R.  Co.,  Lambeth  y.  606 
North  Missouri  R.  R.  CD.  y.  Magulro .     141 

Northrap,  Phelps  y 881 

Norton  y.  Sewall 908 

O'Brien  y.  Barry. 888 

Old  Colony,  etc.,  R*y  Oo.,  Maroney  y...  806 
OToole,  State  y 8 

Padflc  Mutual  Insurance  Oompsc?  (vt 

California,  Cooper  y 

Pacific  Mutual  Ins.  Co.  y.  Qoae. 

Pacific  Railroad  Co.,  Moas  y 


TABLE  OP  CASES  REPORTED. 


iz 


PA01 


l^iCe,Kellu8irT 

PlUBODST.  XrOUOkl 

pMMoger  Ballroftd  Oo.  ▼.  Ptrrr. . 
pMMoger  Hallroad  Go.  t.  Toung. 
Pearson,  Furar  t 


827 


...  617 
...  W 
...  78 
...  489 

PeniisflyaDia  Bailroad  Ck>^  Flowvr  y..  851 
Pennaylyania  B.  B.  Go.,  MoXaatefS  ▼..  884 
PennaylTaola  Railroad  Co.,  BawaoD  ▼.;  618 

Penny,  City  of  Olnohmatl  ▼ 78 

People  y.  Chicago,  etc^  B.  B.  Oo 681 

People,  Chlcairo  ft  N.  W.  B'y  Oo.  y 660 

Peopley.  Tomer 646 

Pereullhei  y.  Hautho 666 

Plckena  y.  Dtecker 66 

Phelpay.  Northmp 681 

Phl/ery.Oox 68 

Philadelphia  ft  Beadlnc  BiOlioad  Oo., 

Audenrledy 186 

PhlUlpe  y.  Dugan 66 

Phillips,  Buhl  y  .  ..  SB 

Plddook  y.  Potter.. 181 

Place,  Hillay 666 

Portland,  etc.,  B.  B.  Oo.,  Tobin  y 416 

Potter,  PIddook  y 181 

Preaident,  etc  Bank  of  Gape  Fear 
Clerk's  office  y 


BandAll  y.  Bastem  Bailroad  Oo 

Bapho  ft  West  Hempfleld  Townships 

y.Moore 

Bawaon  y.  Pennsylyania  b^"**»«4  Oo. . 

Beed  y.  United  Btetes  Bspran  Oo 

Bhodes  y.  Blacklstone 

Bice  y.  Bonce 

BlohfBryant  v 

liichoax,  Loolsiana State  Lottery  y. . . . 

Blley,  Kelly  y 

Bosentbal,  Clnoinnatl  Xnt.  Ass.  Oo.  y. 

BoshPs  Appeal 

Boyoe  y.  Onggenheim 

Kadyy.Ulrlch 

Buhly.  Phillips...'. 

Butherf ord,  Oarew  y 

Butherfordy.  TnuBj 

Kyany.Ward 


Saline  Oo.Goort,  State  of  mssoofly...  108 

Sallsbory  y.  Herohenioder 864 

Salt  Springa,  etc..  Rank  y.  Wheeler....  664 

flampsop  y.  Steams..' 448 

Saunders,  HartxeU  y 186 

Bscond  Nat.  Bank,  Am.  Bz.Oo.y 

8elg  V.  Acord'i  Bz*r 

Beits,  Folmer  y 178 

Bewail,  Norton  y 

Bhannahan  v.  Oommonwealth 

Shaw  y.  iBtna  Ins.  Oo 160 

Sherley  y.  Billings 461 

Bhine,  central  Saytncs  Bank  y 118 

iLIpley  y.  Fifty  A(«f>clates 818 

Vol.  VIII.  — u 


120 
811 

6oe 


686 
875 


888 


887 
104 


Smith,  Oilkinsy. 

Smith,  Welse  y 

Snow  V.  Colombia  lDa.Oo 

Southem  Dry  Dook  y.  MMmboa8  Perry 

Stanley,  State  y 

State,  Andrewsy 

State  ▼.  deayes 

State  y.  Ouster 

State,  Defrese  y 

State  y.DulTy 

State  y.  Judge  of  Thirteenth  Jod.  DIst. 

State  of  Missouri  y.  Oatiweiler 

State  of  Missouri  v.  Saline  Oo.  Oourt .. 

State  y.  O'Toole 

State  y.  Stanley 

StataBanky.  MoOoy 

Steamboat  Perry,  Soothem  Dffy  Dook  y. 

Steerns  y.  Sampson 

Stelnes  y.  Franklin  Oo 

Sturdi?ant  y.  Hull 

Sulltyan  y.  Sulliyan 

Sutton  y.  Askew. 

Swarthout  y.  New  Jersey  Bteemhoat  Ob. 
Symonds  y.  Barnes 


876 


1 
US 


ii» 

108 

8 


44» 

87 
4I» 


6U 

416 


416 


Thrall,  Deiby  y 

Tobin  y.  Portland,  ete.,  Bailipad  Ob. . , 

Town  of  Waltham  y.  Kemper 

Tracy,  Butherford  y 106 

Trice,  Moeeay 

^raer,  People  y 

Tyler  y.  Beacher. 


Ulrich,  Budy  y 

United  States  Bzpress  Ob, 
United  States  Tel.  Oo., 


BeedT 

y.... 


661 


Vieoreauz  y.  Lime  Bock  Ins.  Oo 488 

Walt,  Wilkinson  y 881 

Waikery.  Cltyof  OlnoinnatL 24 

Walker  y.  Crawford 701 

Waikery.  Hendng 616 

Wallace,  Bmpire  Ttane.  Oo.  ▼• 178 

Wallace  ft  Park  y.JewbU 46 

Ward,  Byany , 

Warren,  Connolly  y 

Washington  Ayenue 

Weise  y.  Smith 681 

Wellington,  Brown  y. 880 

Weltay.  Connecticut  MuL,  ete..  Ins.  Oo  618 

Wheeler  y.  Mather 

Wheeler,  Salt  Springs,  ete..  Bank  y.. . . . 

Wilkinson  y.  Walt 881 

Williams,  Chicago  ft  N.  W.  B*y  Go.  y . . .  641 
Woods,  Miller  y 71 

Toung,  Passenger  Bailroad  Go.  t. 78 

Zimmerman,  Day  y 167 

ZlDfnen,  Meriden  Britannia  Go.  t 


TABLE  or  CASES  CITED. 


MSB 

t.^Kmcmb (K 

r.WlMMMtBuk » 

'     -        r.  IT.a.(]Hiultr  Od...  tu 

AlUD  T.tMneaiOt W 

AUen  V.  BlalMMl 811 

Akerlj  v.VllM Bli 

Akriio  V.  MoOomba Tl 

Aldrluh  T.  BoMODtMOH  B.B.O0 St 

Almr  T.  8c»»lUo » 

Airsti  T.  Btcknall Ut,  tt> 

AUen  T.  LfOaa OT: 

Alleo  T.  Sarward its 

Amarican  lu.  Oo.  T.  SohmMt 131,  I* 

Amoaluag  HanutiHtiuiiig  On.  *.  BfMf,  lb 

Audenon  T.  WhlM K 

AQdrawa  f .  bMZ  la*.  Co. TO 

AiuWr  *-  Mudeo 06 

App  T.  Lutbeimc  Omgrscktlon IS 

AppMauT.Ounpbair IS 

ArantnuM  *.8ohoia*M n 

Areher  *■  Dou^hi 70 

AtieatI  *.  8ui  rnnolMO K 

AnoflBld  t.  Tata 14 

ArmlDgtoD  T.  TowD  of  BarnMt SB 

Arnutmos  *.  Tolar U 

Arnold  T.Btmlmaa IT 

AtkloaoD  V.  DunlKi usi 

Atlantis  Ina.  Co.  T.  FlUpatriok IS 

Attom«7-OflDeial  T.  Kaonoa 8 

Attoraey-OaDoral  t.  Uatroporn  Boaid.  Iti 

Co  ,.,' 10 

ACCorDST-Oeaaral  T. 
AttorDar4eiMiml  t. 

AltorDejr-Oanaral  t, _.. 

Armaua  T.  Btata U. 

Babcock  *.  FavaT 

Badger  v.  Holmai 

BaksrT.  Falsi 

BaldirtD  T.  DDltad  BUtm  IsL  Oo. 

BallT.N™  ... 

BaiiTT.wsiis aao, 

Baltlmora,  eto-i  B.  B.  Oo.  T.  Bloshw . . . 

BaltlmorsT.  Osmstacr  Oo 

Banga  t.  Grar 

Bangs  T.  DaaklDflald 

Bank  t.  MWar 

Bask  of  St.  Albaot  t.  Fannata,  aU., 

Bank 

Bulk  of  Bt«ub«DTlIla  T.  Laailtt 

BankT.  Hoopar 

Bankof  VlndDlav-Bartolda 

Baukaf  Vlitfala  T.Ward 

BanliiT.  Ooodfallow 

Baptiil  OancTagUloD  t.  Soaiuial 

BaiveM  T.  BallwarCo 

Barkar  *.  Maw  York  Castral  R.  R.  Co. . 

BarksdalsT.  Hopklni »1, 

-'--alBo-y.UtilS, 


Barnard  t.  Poor 

Barrett  T.  Blaak 

Barrnti  v.  Count;  Court  of  S< 

BarreltT.  Vaugfian....   OTI 

Barrua  '.  City  or  Baltlmora Mil.  M 

Barlletl  T.  Glllard ■ 

BurtletL  V.  Waller UI 

Bariou  Co.  T.  Walaer .,      I| 

Battle  V.  Roabeater  Bank Mk  m 

Baitifr  T.  UtHe OJ 

Busier  T,  WiDooakl  Tunirika «t 

Bnyky  w.  Uancheater.ato.,  BaUwar  Oo.  UT 

B<'»<'Il  I'.  HotohklH Ml 

B.-'.ld  V.  Iloiua  In*.  Co HI 

B^iiM  V.  Board SO 

Bi>..ril9leyv.T.)rrey tU 

B«»iT  Y.llatneg  HI 

Qi-p.tty  V.  Wras tOt 

BpajiiKiHt  y  Foil aW 

iii---liMiih  I  AneelV^  ".!'.'.""'.^!^  lU 

B-.--.-ht-  v.Arni»tn'Q«     68* 

Bolrlen  V.  Campbell  EN 

BeldlogT.  Pitkin W 

Belfast,  slu.,  Uallira;  Co.  r.  EMS KB 

Belfast,  ThB. WI 

Bell  V.Crawford aU 

D«(i9ler  1.  BIgnold «0 

B«naon  (.  Mayor fl 

Benson  V.  Monroe »i 

Bernard  v.  Luppiag IM 

BIlllnitglrT.Cahooo ItS 

Blrney  V.  New  York,  eta,  TbL  0> (81 

BlehiiD  V.  Harrison's  Adm'r MR 

BiMhop  V.  Scbnslder ISl 

Blifell*.  CItyof  JelTeiaaiiTllla....    N,    M 

BiHsell  T  M.  S.  N.  &  I.  R.  B.  Oo US 

BIssoll  <.  NawVorkCeDCB.B.Oo....  «l 

BUkH  V.  Ferris 4» 

Bli.k<f  >.  PortainDuth.ato.,B.B.O»  ...    W 

BliiiK-hBrd  V.Dow Ol 

Bliui.'hiMT.  Trim US 

Blirijiiiv.  Co m mo D wealth ITl 

Bli«-v  Commonwealth IS.    9 

Bl I  V,  Cranilell 8M 

Bl' -^  V.  llloomer W 

Ul........iii  V,  I>odd M 

B„„.„,  ..M„i.v.-li    «B.>H 

B...'i.-ii  V  -i.Ti""     en 

B..,.ili  --.  '.r.  ,...r  Ma 

H..--T    -.     ^■..■|■l,^ll 5U 

D.-i.-j  v   -..■.(■..■i,«nii«CnnalOo  KB 

B..!-i'iii"U-'S(..r!f    Co.  ».  BlDDa* nS 

1J..BT,.F,  Mill  c«rp    ,.  >.wman...'.  mt,  IM 

B.».«-irtliT.  Swinaey BUT 

Bir.ririi  T.  Burr 81 

Biirji(..ril  Y.  M,-Lesn. HS 

B..iii]iri.-iv.  Bradford Ml 

B..i<-..r,  V,  Matheson  OS 

B./'i.'tiN  V.  Suhuler Wt 

Bower'!  Adm'r*.  Brln U 

BowTTT.  Bennet  mUH  IM 

Boyd  T.  Brotbenon lit 


TABLE  OF  CASES  CITED. 


Bojd  T.  Hltotaoook 

BorlatoD  B«ak  V.  BlobwdMiit 

BorntoQ  T.  Curia 

Bndtord  T.  Brooks 

Bredtord  T.  Klmbnttr MS, 

ItradleTV.CuT 

BndlaTT.  Ho&tva 

Bndler  T.  Reft 

Bndlary.  KODt 

BndwellT.WMlu 

Bned  *.  HlUhouM 

BramtarT.GItrof  BjnouM 

Brlgn  *•  lAwreuoa 

Bri^t  T.  BrlBbt 

Brifkt  V.  HcEnlsbt 

BriltT.  State 

Broiuon  V.  Bbodaa... 

BroTUOD  T.  Wbnui. I 

Brooks  V.  Flokwlek 

Brook*  T.  Renotds 

BrouibtoD  T.  FuUsr 

BrowD  T.  Cut — 

Orown  T.  Chadbouma < 

BrowD  T.  H oFtrisod 

Avwnf.NlchoU I 

Brown  T.  Tarleur I 

DrowoeU  T.  WlDDlf 

BrownkuV.CltTOlSprfDClatd....  W8,  i 

Brutt  T.  Flcard 

Bryant  T.  CammonwMlth  lu.  Co 

Bryant  T.  Rlob 10,  ' 

Bucbenau  T.  Homer i 

BHoklDKhaiDi.Saiitb 

Buckmaiter  t.  Harrop i 

BuobuT*.  AtbedTD 

Bump  T.  Betia i 

Bump*.  VtBht 

BuDnell  T.  Aaaoclale  ObONh 

Bunib  T.  Newbarrr 

Burden  T.Burdeo W, 

BnrsM**- Clark 

BursMfa  Lotava  *.  Botcett 

Burliu  T.  Bead 

BuiceiM  (.  PhaloD 

Bumham  t.  HotabklM 

Buraalde  T.  Brlxham 

Buroufh  it  Greenabtuy  v.  TouDg 

Burr  T.  Wilooi 

Burt  T.  wmialM 

Busb  *.  Btelnman 4K. 

Busbnell  T.  Cburch 

Butoher  T.  But«bal 

Butler  T.  Horwlu 

Butler  V.  Hunter 

BuUer  T.  WVIgtit 

Button  f.  Tract  Sooletr 

ButuT.  Ibrle 

C.  H.,  ete..  B.  B.  0».  T.  Commotiwaattl), 

C- V,  Rallrosd  Co.  '.  Mrei* 

Cadnval  V.  Colllm . .     

CahlllT.  London,  etc., BatlwarOo 

Cain  V.  Guthrie 

Calms  V.  BleBcker  ..,. 

Caldwell  T,  Brown  .. 

^dwetlv.  CasBldy. 

Caldwell  T.  Ll«ber SOt, 

CUhnun  T.  Ciirtl« 

CollahBQ  V.  BurllDotoa,  eto..  R.  R.  Co., 
Ounden  A  AmboyR.  R.O0.  t.  Forarth, 

Camtranov.  PlUe  . ., 

Camp  y.  Western  Union  Tel.  Co 

Campbell '.JohuBon.. IPS, 

Canal  Bank  v.  DaQk  of  Albanr 

Cannan  t.  Bryci- 

C*ric(iV(:a»      

C^lelonv.  PranoonlaOo 

Carpenter  r.  Famsworth 

Oarpentar  V.  King 


n;;;,, 

Omf^e 

n"ii 

'r  J: '■".',"':" 

Carpenter  T.  Maroetl  B 

CarpeacarT.Mutual8«MrIna-0b  ....  K 

CaiTT.  FearlnetoQ K 

Cnrrv.  N.  LIbertlaa 9 

CarMii  T.-lamea 1 

Carter  V.  IIimiboldtIni.Oo U 

Carter  V.  Ijiiiewonh I 

Cary  V.  Clevelaad.  ete.,  R.  B.  Co S 

Ckmt.  Dillon  ta,    i 

Cft'tcniv    llr.rirlllirnnTi K 

0,.-.>.ii  N.  II. -u,,,,  ,1...,  B.R.O0 U 

> .  Amutronc 8 

;.,  .^''"ii^^'"':'"  I 

iKllar tU.  n 

K 

!«-  .K.a.Oa a 

n-iii n8,«; 

ny    ...  « 

1 

S 

i...b."b."6o".'.""  n 

UB.H 

■.'.'.'.■;.'.'.';;;;;;;.■  u 
■.■.■.',',■.■■.■.■.'.*,.■.■.■.'  at 

ii.K'otFbUdelphU.  1< 

n  v,fl»T « 

C1iv..f  •:.-.\.,cun,  V.  tiDTle « 

Clrvf  l.k.ir,.U  V.  lll^kBby m 

Cl!v  ..r  J..II1-T  V.  v..r[.'y « 

CIlVT.f  |.««--:(>  1 

CiM'of  i'lilln.l.'l|>l.l..  '    Ore It 

Oiy,  fii-..  .>f  si.tuui-  T.  Alexacdar...    1 
au-l  Si   l.'.iii^v.  l!>>(Ltmen'*Ina.Co.  U 

CKV.if  S|.r(»(;n-I(l  v,  HeCUlra « 

ar,|,r.v.Kly U 

ci'lfuv.l'Iuin"^'"'':::. ■'.'.:::"::!!!""'  m 

Cli.rU  V,  l.i,-;^ 1B,U 

C1.UI.  ^.  VonnoBt.etc..E.B.Oo. 41 

C'lerk'a  Office  T.AIlea K 

CllDgan  T.  UnobettrM M 

OutaT.  Small...  n 

Cnbb  ».  Charter H 

Cobb  A  Co.  T.  Ooona  H 

Cobbi.Tltiia I 

Cochran  t.  Dewaon 11 

Cochran  *.  VanBurlay 1 

Cochran  y.  Btata 1 

Coe  T.  Dnknown  Peraona M 

Conn  y.  Bernard M 

Colbum  y.  PblUlpa > 

Coley.  Drew ) 

Qalller  y.  Plerea « 

CoUlney.  BoatOD,eto.,Il.R.Oo • 

Com.  y.  Knoi SI 

Combe's  CMe 11 

Com  mini  oner  ol  Ksex  O^  y.  iMiln 

well  ,,... (LB 

O  nDrKnozCo.T.Nloh4>l»,    I 

C  tb  y.  Baldwin • 

C  Ithy.Burk C 

0  th  y.Qirllale H 

C  ■  .  th  y.Comlj 1 

i  C  Ihy.'Oenn.   "l"]"^'."'.  « 

IC  ith  y.  Ulllespla  a 

C   '.    .       -      Ithy.  Holbrook; • 

Cvij)  1 11  ■-■Ji  wealth  y.  Hope • 

'  Commonwealth  T.  Hunt 1M,M  > 

I  Commonwealth  T.  Murpbv t 

'  Commonwealth  T.  Neal t 

,  Cummonwealtb '.Sflvestai 1 


TABLE  OF  CASES  CITED. 


OouDorT.  HeDdenoD 

CoDnd  V.  Ithaca fO.  0 

Cooke  v.Toomb* B 

Cooler  '.  Roee r 

Ooon  T.  Kuappa fr 

Cope  T.OordoTa a 

Oouoh  T.  Meeker Ti 

OoTtTT.  DaTenport S 

Ooraj  T.  RIpler... 1 

Cranr.  laham 1 

CraM  T.  HoHeDTT I 

Craoahair  t.  Coinoi a 

Cnuisbaw  T.  Slate  River  Co « 

Crauv  T.  Bauor 3 

Cimwford  T.  Dolaware 

Crookahank  v.  Bumll 5 

Crouoh  T.  L.  ft  N.  tT.  Bj.  Co.... 7 

Cruutber'a  Cau 

CtvedT.  Lancaster  Bank 81. 

Crist  T.  AnnouT A 

Crutcher  »,  Hort n 

CnffT.  N.  &N.  Y.  RB-Oo « 

CunolnabaDi  T.  Horton ii 

CuutUff  T.  DiienrlU« 8 

Curtla  T.  Brown lis.  » 

Curtla  T.  Oalvlti. *tlk,  *■ 

Curtla  T.  Bocheater,  etC^  B.  B.  Co & 

Curtl*  T.Ward 6 

Cuahman  T.  Harna U 

DaBtratt  T.  Oatce TI 

Danett  T.  Pratt r 

Daocerlleld  T.  Tbomaa 8 

D'Ariw.t.  Cheaneau US,  S 

OaaU  TVaD  Kteril U 

DaTanport  T.  Buokmau S 

DBTld»n  V.  Mcboli a 

DaTtav.  Caruga  ASiiaq.B.B.Oa...  m,  a 

naTtaT.  Detroit,  etc  B.B.  Co. U 

Darii  T.  DuDWOOdjr 31 

ItaTia  V.  Hlchlsan  Cent.  B  B- Co 31 

Daria  V.  WlDilow S 

UarT.Triwt e 

IteaoT.  Nwler Ml.  a 

DeacT.  O^eara « 

Dno  T.  New  Hilton) » 

Dearlns'a  Adm'rT.  Tucker B. 

Deahaatflllui  •.  FalrohUda U 

Deoker  T.  Matthews U 

Dadrlck  T.  Lemau b 

De  Foreet  T.  WHitht I 

Demloff  T.  Barolaj U 

Denilncr.  Winiaoia  t 

peiDODd  T.  Boatnn II 

D««T.  Tancle*e li 

DereDdorf  T.  Beaaley 11 

Dew*.  Clark IS8,  U 

DawlDKT.SBan I 

DaxterT.  Srraouae,  ete.,B.B.Co..  StB,  9 

IMdUdbod  V.  Battier II 

DickliuoD  T.  Borle & 

EHsUnoon  T.  DIokloiOD ISt,  II 

DlmeaT.  Fatler i 

IMTlneT.  Haible U 

Dodse  T.  HubbeU a 

Doe  T.  Chloheatar ff 

DovT.  Dea*Ma * 

I>oe  T.  HIaoooka m 

Dnmaa  *.  Dlbdan 1' 

DnnoraDT.  Wllaon 6 

Durr'aCaaa., L 

Dniftbertrv- Vas  N0«ll«ll4 9 

DouclMa  T.  BayDolda lie,  1 

OowDST.  Roaa 5 

Unrle  r.  Kerser KB,  8H.  « 

Drake  t.  OloTer 

Druer  r. Haw.  SMaa  BaatlDC Co .  ...  * 

Dreban  T.  Btefll IJO,  t 

Drew*  8Uth  Avenue  B.  B.  Co U 


Duboii  T.  BeaTflr SK 

Ducat  T.  City  of  Chloago M 

Duffy  T.  Thompaon  ..     »1,  308 

DugdaoB  V.  Wateon 817 

Oummer  •■  Corporation SOD 

Duncan  t.  HamptoD tU 

Dunconae  V.  PorRay SM 

Dunlap  r.  Intematlooal   BtMID,  etc.. 

Co. an,  304 

Dutloo  V.  Olerrich SH 

Dwight  T.  Benton M 

Dyett  T.  Pendleton 3U,m 


V.  Pijee  _ 


■    MMe!  C 


878,  W 


Drake... 

Bili~  v.^'iheffleld  GuCummi 

Kii' V.  .^mith _ 

B;>v.  ..,1  V  WeiternCnlon  Tel.  Co  ....  688 

Ei:ii,i:v.  i.'nmnierclalBaiik IM 

B'11'..-..'o  V.  Shidelar Ui 

Eiii-ii.li  V   Darly M 

K-...-  V.  RCite     1 

El,..-  I.  lijttla IH 

EnViV.  JfUlB .  Ill» 

Erie  City  T.Schwlnffle XW 

Erwln'a  Anpeal BB,  £84 

&wtnT.  OlmitMd 448 

Eemhrooli  ».  Smith an 

Etherldge  r.  Oabom «• 

EuBonv.  Hoaly lU 

Bvan  T.  Bltrknell ffi 

Brans  T.  City  of  ClaelDMtl « 

Srana  v,  Huey 184 

Erana  V.  Kj-mer Mt 

Bx  parte  Alderaon «Bt 

Ex  parte  Glrard 318 

Eipano  Iloheater 446 

Bl  parte  Ullllinn..  85 

Bi  parte  Buahfortb 44 

Ex  parte  Yatee U 

F.    and    D,  Turnpike   t.   PhUu,  MO., 

K.  ILCo loa 

Falkney  T.  Baynoua 138,  140.  188 

Falrtleldv.  Adams.... 384 

Fales  y.  Knaaell BIO 

Furmer  v.  Kusaall IRS 

Parmers'Bankv.  C.  T.  Co a» 

Farmara' Bank  f .  Kercheval 118 

Fannera'  BKnk  v.  Maiwell 138 

Farmen'  Bank  v.  Mutual  Aas.  Sodaty.  818 

Farmara' Bank  V.  llayuolda. U,    U 

Farmen' K.  B.  Co.  T.  Beno,  etc Itn 

Farnum  T.  Town  ol  Concord GU 

FutoQ  T.  Hanafleld 888 

FflUo  T.  Heory 138 

Fellows  T.  Emperor 140 

Ferguson  T.Spencer 333 

Ferris  T.Purdy. IM 

FIttT  Asaoclatoa  T.  HowUlid 44B 

Flndlsy  T,  Keim m 

n»h  V.  Thomas 348 

FlBher  T.  BrMgea 188 

FIskT.  Callenet 888 

rtuke  V.  EldrldBo 418 

Flit    II  T.  Accidental  Death  Co....  818,  381 

Fli      .    Haydei. 884 

¥]-  -r   .v.Sloholls 138 

Fl  ...■  f.  City  of  Palmyra W 

Fl  ...  r.Mlllbury 391 

Fl  .-^  t.  Tyler W 

F:.-i-i  '.  HalleDkemp ; 3M 

F;.  !■  I  er  V.  Harcan '38 

Fl.  I'  l.ar  T.  RyLanda « 


TABLE  OF  CASES  CITED. 


ranjtbr. 


FoadlckT.  Vtllics  of  Pairriliuri tS 

PtaaMFT.  Jved *M 

FooMr  T.  PerwT. 


FYeaofa  X.  BnlDCrea  Huiufuwi1*B  Oo^  H 
rr«nch  V.  Buffalu,  eta.,  B.  B.  Oo N 


fuller  T.  wrlcht 

FuquK,  Adm'r.  T.  ToUllf. . . 
Funlih  T.Ooodnow 


FuTMT.ttawTork.. 


y»"^ 


-jy.LtoU* 

.UtMlbw  T.  FVeCta  B.  R  Co.  ., 

OUlliWT.  Rodnuu 

QubuU  T.  WMson 

GftTdnerT.  W&Uh 

OurliOD  T.  MmroT  . 


OehrT.  Huemui 

0«l|>oka  *.  City  of  Dubnqua . . 

O  bMD  *.' PaoUa  it.  "&^  bo. !  i  1 '. '. 

Q  IbartT.  HalplQ 

Qilrar.  IHi«n> 

OlhooJarT.  WublPtttoD... 


Q  II  <r.  Blokaell B19 

QlllBT.  PeiiTurlvanU  RB-Co..  8t£ 


- r.LlmePoliic... 

Ottard  T.  Rlohaidwin  . . . 

Q  UgOW  T.  BOWM 


OordftD  T.  Appaol  Tax  CouK . . 


Oore  T.  OltaoD... 


OoTomor  v.  Stonuin... 

Or&ff  T.  Amflrloaa,  fltc, 
Oraham  t.  Londondsn 

OnhusT.Munon 

Oram  T.PniwIui.  al 


.  '/ariDui  SooietjF,  1 


OreaDway,  Ex  parta t 

Greain.Qreen « 

OreaoT.  Prica 1 

OreanlBBf  >.  minora  Cantral  B.  B.  Cn,  1 
eraaaokuih  1.  OreaDousb l&S,  I 


inwood  T.  Qramwood... 


OrlfEsa  T.  Voorblca... 

GrUsa  T.Clark 

Oullfon]  *.  auMrvlao 
Gump'a  Appaal 


aner*!  Appeal IS,  tlS 


Hall's  AdmlnlelralurT.HoHeiUT 1 

BamiDPrT.  Wilier      W 

BuDtne»  T.  Dtr  of  PhllaiMphla.  HD,  > 

HaiiL-Lck  V.  Falrfleld *; 

Hjint.inkT.  Harnsrd t 

fliLiiiil1tBl.eto..R.lt.Cci.v,lUriODCoJ<,    I 


HaniaoD  T.  Cloae  — 
HutIbod  t.  Rowan... 
!   arrower  t,  BiCaoa 


art  T.  WiDdaor  . . 


idenon  t.  It 
.  idricl«on». 


IIerklmerCoiuitTliu.Oo.T.rutler....  U 

Herkimer  v.  KIce Ill 

eibhuY.Hae 11 

HIckoi  T.  Claraland..  1 

Hick*  ».  OrPirory  14 

HiKRing  T.  McMlckao It 

HInkIdi*.  Waasatt « 

Hlnclns  v.  WaterTllai  Tiunirike.  MO.. 

Co n,  x 

HlXBlinv.  whltoay .  .  SI 

Hill  I.  Coolly i: 

Hlllv.Epley U 

HHI  t.  Kroft IIT,  U 

HlUv.Watta II 

Hill  v.  Siindarlaod II 

Hill  V.  WIlKea 81 

HlUiT.  UannlatM • 


TABLE  OF  CASES  CITED. 


niiuud  T. 

HlDO.'nia 

Hln^au  T.  SuffoA 

HIkikIut.  °'-~—'^ 

HltvT.HIta 

Hubbet  T.  London  ud  R.  W.  L  L  Co., 

Robdar  *•  PeUTB 

HobMD  *.  Todd 

H<«ksd«*.  Skaos 

HodsklD*  T.  BobaoD 

Hiidinon  T.  Hodaon 

II  ndiooD  ▼•  TemplB m, 

lloeirtna  v.  fiKoaroIt 

HdImt.  H«Dd«TaoD 

Hnlbrook  T.  Wricbt 

llnldenr.CoUa OI, 

Hcldfaat  T.  DooilllC IBB, 

HotlaDbMk  V.  BariuUn  B.  B.  Ob 

DriliDan  *.  Johnaon ..  US, 

HMmeT.Tnimpar Si,  lIBi 

HoLfsw  r.  Vakadald 

HnpklnaT.  OomUa 

HookiT.BnnchBankoflloMla 

Hood  T.  PKlmsr 

HoopsT  T.  AooldanUl  Daub  Ina.  Oo .. 

Iluoparv.  Walla 

Hard  T.  Alaundar 

HortonT-'McOaityV.//""//.*."',"'.'."* 

RnwsrdT.  OdaU 

llDwaa  V.  Humphrar 

Howa  T.  Koimiarali  

KoweU  T.  Harrer  

RaileT.  none* 

KuditonT.  HldliDdB.K.O» 

Huff  V.  HlUa 

HumphraT**-  Armatrona. n, 

Rut<ttlii0T.WgataiiiB.B.OD 

UutcblnaonT.  Oaderdoak 

Kntcbliuon  r.  BmMi 

Hataon  T.  H«w  York Itt, 

BjmttT.Wood Ui, 

HydeT.  Bmoe 

HrdaT.  Tract  ft  KMaajRar.Oo 

nilnola  Oant.  R.  K.  Co.  t.  OopaUuid  ._^- 
nilnoUOaDt.B.B.Co.T.Jawall..  «S, 
DltDota  Ggnk  B.  B.  Ock  T.  WhlUamora, 
iDflaa  T.  Brioghurat 

In  reQnfniT — 

in»uraiioaOD.v.j«ma'! !!!;:;;;"!::"; 

tOHinuioe  Co.T.  Woodiul 

Irbh  T.  Smith 

Itaua  r.  Third  Ats.  B.  B.  Ob. 
Iwrael ».  ~ 

J»ck 

Jackaon  V.  Barrioaer 

Jackaoa  *.  Durlaod 

JaekaoD  T- Hathkwar 

JackKin  T.  Kobarta 

JickaoD  T.  Sacohd  AT.B.B.  Oo 

JicluoDT.  Sill 

JiLkaoDT.  Wllkloaon 

JwkBOO  T.  Wood! 

Jicub  T.Hart 

Jmcquea  T.  HeChodlat  Churota 

JamlaoDT.  McCradr .!!!.!!! !!".!!!^!i! 

Jeleraon  Branch  Buik  t.  BkallT 

JennlaoD  (.  Cundeo  *  Ambof  R.  B.  Go. 
JtnnlngT-  BroWD,,.,.. 

J»nnli.^  .. ', 

JantaT.  Ooluffe. 

Jaune  V.  Ward 

Joboaon  t.  HoumU. 


r.  Plaotara'  Baak  , . 


Jonea  t. 

Jones  v.uooawiQ 

Jonea  y.  Kearney 

Jooea  7,  Murphy 

Joiiea  7.  pBttlbono 

Jordan  y.  Pal]  KlvcrR,  B.Co  -• 

Joaalyn  v.  Common  wealth 

JuBtloea  ».  Murray 


lan  T.  QrieeeTner 

PenneyliBDla  R-B-Oa... 

T,  Taylor 

f.Koynolda 


_ Mayor,!.. 

KelloitST.  Rluharda 

KeiDble  t.  Khloelandgr. . .. 
Kennedy  v.  Lancaater  Coun 

Kennerly  y.  Naah 

Kenluck]'  H.  loa.  Co.  y.  Jec 

Kenhiw  v.Coi  .'.'.'.'.'.'.'.'.'.'.'.' 
Kauihum  v.  ETertaon. 


'a  Helm  f.  ThompeoD  . 


rby  y.Stiiilebakar  ,. 


>.  Kennedy Mi  174 


Ladd  T.  Baker 


.anrton 
.aplaee 


y.  OresDD 


•avr  y.  UodgBOil 


S' 

ihw 

Hill 

gb  Coal, 

etc.. 

Uo.y 

3tB|  Laumuil  y.  New  Vor 


TABLE  OF  CASES  CITED. 


•sTT  T.  Bank  of  IT.  B 


S51.' 


«w1a  T.  WMMrn  R  B.  60. 

•loenu  Tki  Cum. 

UgbtrootT.  Tsnant.. 

'-npua  T.  Load  on  Oi_ 
idgraii  V.  UndfTVD ... 

itDdMO'T.  Lamed. IBB 

iltobileld  «.  V«rnoa 14T 

LitlleT.H»]e lU 

LtttleKlunl.  el&,B.B.OD.i.Watiiiora    T» 
eo.  817 

ittle  Sob.  NaT.  Co.  T.  Norton £24 

' Townof  JundcB 8BB 

JUyorofN.Y ^s 


Ulvor  a  K.  Co.  T 

MiwIllT.  Kuiscin 

Maine  Ins.  Co.  v.  Week*... 
Xaloom  V.  Koaen 


Hallory  v. 

Mammoth 

ManiT  t.  DnlMd,  etc..  Ii 

Hann's  Appeal 

Mann  f.ChaDdier... 


Mammoth  Telo  Coal  Oo.'t  AfipMi. . . 


'irratooB , 

— jyd  V.  Jobnaon 

jMjkwood  T.  dlr  of  St.  Loula... 

"'Ifre'*  Lenee  t.  Lee 

lie  T.  Arnold 


_.. Hoeinnla 

lODg  Pond  lu  Oo.  T.  HouchtoD  . . . 
iongniore  T.  Q.  WeMero  B.  IL.  Oo. . 

lOomta  V,  SpeDosr. 

1.  Utoblleld... 


jOuTataoa  Dank  t.  Hoiud.  , 
AulaTllle  Hanot.  Co.  *.  well 

lOuntburrv.  PurdT. 

(OUTale  T.  Menanf. 

lOTftjoy  T.  Webber. 

'■  -  BostonlMaliwK.B.Co... 


.uoker  T.  Kowiee. 

iUdlowT.  Blosham 

■udwtoh  T.  HuQtilner 

ithemn  Cong.  T.  Bt.  Hlabaei'a  Qi... 

.go  T.  Nawbold 

dmian  T.  Hale , 

.ynohv.  Uord 

_.7nob  1.  NuidlD 

.ynde  V.  County  of  WInnebaso 


HoAIee  *.  Kennedy 

MoADerty  t.  Conover'a  Leaaoa . . . 

oADdrewT.  RleotrioTel.  Co... 

cCall  T.  Foraytb  . 


cCnllum  T  Wllllaia'a  Sx' 

cConnlak'.,Ai>D«l 

oOormlok  *.  Ili 
cCmubT.  Akn... 
oOomb  T.  Wrtgbt. 


R.B.K.Oa.,8tn,  H» 


cCulloob  T.  DBTlea 

cCulloah T. Maryland  ....  

oOulloufhT.BairleliiB.Oo 

oDermot  V.  LawnDca 

oDoDald  T.  Chloaco,  ato.,  B.  a.  Oo  .. 


oFaiiaad  t.  Feblsaer^  Bain .. 


T.  Wataon'aBi'ri... 

~naaeU 

.FoweU... 


MarlliiT.  WilMnk... 
Marquis  oC  Wlnche 

Manbote  T.  Hampton 2) 

M      ■  ItT,  I.*8.W.By.Oo 71 

M  ■  ■  I.  BUllnga a 

M.        T.FultonCo 11D,U 

M  .       *.  Buperrlaon 14 


riuahlDclDa.do... 
Railway  Oo 

Manin  t.  wnfiam'.'.'.V.".'.'!! 

Heater  T.  HlUer 

Master*  T.  Palll« 


Martin' 


Hattbeira  1. 


Mayer  T.  autebliWMk. 

Maynard  T.  Morae 

Mayor  of  ColoheatWT.  Bvook 
Mayor  T.  BiDhaDge  Ina.  Oo... 
Mayor,  etc.,  otLyme  Haata  T. 
Mayor  of  Lyno-  '^— 
Mayor  oINaata 
Head  T.  Caae, . . 


MeadTllle  T.  Bile  Cuial  Co... 


Merrill  T.OrinnBll,. 


Mewa  1.  Mam... 
MiminT.  ComiiH 


T.BUrto isa 


Milwaukee,  el 


..R.H.6 


T.  Klntiey...  312 


Mitcbali  T.Hannany.... 

MltcballT.  Reynold*. 1< 

MlMbell  T.  Slnffletarr il 

HoltOD  T.  Camroux Si 

Honre  T.  Boyd *l 

Moon  T.  Smith a 

Moran  t.  CammlnliniarB  of  Hlam]  OOn    I 

Moray  T.  Herrlck i 

Mortnn  *.  Klae C 

Morgan  t.  Horsan <r 

Mor^n  1.  Palmer 2 

Mom*  T.  Faurot i. 

Morris  v.Bllte * 

I  Morlu  T.  Brough 1> 


TABLE  OF  CASES  CITED. 


HurdoeJi'i  U»« 

MuTOliT  T.  Lockwood  .. 
Mamj  Y.  B-J^Hat 


Nubui  T.  Louidi 


Mtliuii  T.  Bo*Dt«n US 

NeiiJeton  T.  blD«hart »0 

HtuDUeT.  Tbom«ii S4i 

NfTliu  V.  B>T  State  StMUDboat  Co SDO 

Newburgb  V.  Nswbunh All 

XewfaurghTurnplkaCo.T.MUlw to 

NtircoiDb  >.  Feok BH 

Ifevmmb  V.  Smith an.  tin 

NtwJenerS-  N.  Co.  T.  Harob.  Bank..  «H 


Mcli. 


V™k.«i 


uPitBtlncT.nMll... 


Nkkle  T.  B^dwlD 

!<IMoT.Clu-k 

SlizsH  T.  Pm.  Ii»ll  

Norri/^.  B»kSr.".;.!. ";:""!!;: 

Narrli  *.  Shappard 

H'lnii  PsDn.  CdbI  Co.'i  AppMl. 

N"FM  ».  Nlohota 

Nunn  *.  State  of  Gaorfla 

Oikai  T.  Ultahall 

Oakea  T.  Wallar 

Oiklud  B.  K.  Oo.  T.  naldlSK  .. 
(VBrlea  v.  Brletenbaob 


Parkert  Heirs.    Ilodlw 

PHrnbam  .^irst     

MB.n& 

I'sul  V.  VInitDia 

•*55 

Pearee  T.  Brooka 

■"•ir 

Pann  A  Ulil..  ■■..iml  Ca.  T.  Oraham..,-.  WS 

Pann^ylvwiia  K.  K.  Co.T.KeUT... 
Penii»ylsanl<.  ]{.  li.  Co.T.  Karr.... 

....  IM 
...  XH 

...  tra 

....  ra 

•■■•  a 

IV.,,,lB9.n,lca^',.*Alt«wa.B.  Co....  M 

Fe'jiil.'T.  i.r.llMli.r..' 

."•.'S 

P6(,(.lBT,  Will,.riiv.I»^^ 

....  tu 

P^Flooxr..!  i.i.^ilur.aajorotNaw 
York     ..     .                  I« 

I'eoiiloaii  ri'l.  I'.-i  r..it.Btc.,  B,  R.  Co.  t. 
Township  .'f  . -III.  m a 

?:s?lj>".i;;:-iv;\'tiitSiv-.-..:-:":.fl 

::■  ^ 

Ml.  M 

I^H&'v:';;".;;".    ■::::;;■:::::■:: 

Plt-rcev,  Fn,;.-;           

■■■■  ifl 

PIkey.  Moiir.....             

....   4« 

S£;'-ii;i;sjs 

....  Ma 

PopeT.  Hav*             

PoPtef  ■>.  CM<-:,^<,.  .■W„R.  a.  0>... 

ES 

•fS 

TABLE  UK  CASKS  OITBD. 


liiJhiburT 


Purdna  <.  D«[iunar*    E 

Pnr  T- NunbwD  Uiwrtlw SI.  4 

Prwbjrteriui  Oons.  *.  JohoHoa I 


Pr«wuin  T.  WlUUsu. 
PrlosT.lUxiraU. 

I^M  t.  KWJ  . . .    . 

i^-bftt*  Oouit  *.  C 
Pn>utv.  BaiTr.... 
ProildaDua  BuA 
ProTldeot  UU  ' 


QkT.BlUlDn 14S 

1iw.Oo.*.nan«D SU 


tunblgr  T.  Titod  . . 


laddnll  t.  Brna 

Isfldlg*.  LondoD.atOn  Br-Oo 

tees  T.  BarHngton 

iMTBiT.  D«Uimn,Me.,fi.B.Oo... 

"—-iT.ProW 

..  _  r.Borlud 

Lallrv.  Htunl,  etc..  Co. 


tsstni 
iaTdT. 


la  &  AlbuT  R.  R.  Oo^  HT 


in  T.  Chu 
t«i  tJ  Bdi 


..  WiUlunTalLate 

'T.  Bank  at  Oolumbla... 

B»6nllltiV' 


^Xirori. 

-._    .  Withal f: 

lernnldB  t.  Olarke 8 

tuynoldi  T.  Dokulaaii I 

tef  nalda  T.  UaidU 2 

tliodei*.  avreland 

■■  ■  irda  T.  Etirell X 

inUT.Rlobardt 1' 

<l(l«irnt'v.  Bud  &0o.'i Appeal....  nt,  % 

Hirei.aeTsr ir 

Hlfim  V.  Hyere «eS,  fS 

"■       ihoUBe*.  Tslecrapb  nn  m 

jsier  White  Lead  Oo 

toberu  V.  Boaton 

'  '      -  Dulllonl... 

Taughan... 


«».  Weir 

iiMenlleld  r.  Adam*  lli|iiiiM  Oii 

iiHuiterT.Rouim  !.'.'.'.'!'"*!!!'!!! 

IsT.Baiter   


tender*  T.  Uushea 

IlatidfordT.  KallniadOo aiL  I 

Haufurd  T.  such  ATeona  &  &.  Oo. . 
SaTKent  t.  Panooi I 


laiMOMWItyOn---  £» 


jiJii  V.  buii 


11-it  r.Geddlnga  .... 

iver  ».  Coburu 

n-iiodT.  MLIdmaT  .. 


i'DlladelpklB... 

ii  kj.bo'.'.'.;;!" 


SL.,,>s  AUiur  V.  auggelU 

BboemakeiT.  OoRhenTowiMUp.... 

Bbropablre  t.  Olaaoofc 

"-■imWBTV.  Coilloa 

larT.McAllartsr 

ituons  V.  New  Bedford,  •to.,Oo... 

Slmpaon  T.  Blon. 

"'  -peon  T.  8t»okhoii»« 

Ma«lppi  lna.Co.  T  " — '" 


1.  Taft. . . 


Euieleev.  Collier.... ) 

■       'sll  V.Lake* » 

tli.asrk II 

tussell  T.  De  Oraod L 

RiiHieEl  T.  Men  of  Count)' Deron. , .  m,  K 

KyHiiT.Bnut  » 

R)>.n  1.  Ne«  York  Oaalnl  R. B. Oo. . . .  ? 
Bylaud*  t.  Fletober SI 

Badler  t.  HeDleok  I 


penben,  Lue--.-. 

.  HaiwelT 

V.  Wright , 

r.  Aocldaatal  lD>.Oo.., 


iilth  v.Ide 

'.■MawboodV.'.'.'.'.'.'.;;'"' 

r.M.T.  Cent.  B.  B.  00  .. 

iilth  T.  O'Connor 

nlth  T.Powell 

inlthT.  Raleigh 

inllhT.Rfnee 

Sewaid 


mlth  >. 


'.  Shern: 


Snrdt 
[SolJiit 


Soloiea T. ibitcen' Yin  liM.O»... 


TABLE  OF  CASES  CITED. 


Sortwatl  *.  HmtM 103 

Bnulfaud  T.  B'war  laior.Oo IIS 

BoutbwsriiBukV.GroM. 1T8 

BDutb  worth  T.  taokard 830 

BpaldiDKT.  Pi«Mon UK 

Spiirbavk  T.  Bklam dU 

SpartikwkT.  Spartiawk BGij 

BpuiMlng  T.  Swm »t,  SOS 

Bpnma  T.  Bakar tx: 

SprinatoldButk*.  Htntok in 

Bprinn  T.  WUUaiu 113 

Bl  AlbMWT.Biuh aw 

Sl.  .'oMph  T.  HunltaL  ato^  &  B.  Co^  Its 

St.  MarrS  Cbaroh  *,  lUtM MB 

St.  Louli  PnUla  Bobooli  t.  n.  Lonl* . .  4tn 

Staokpola  T.  ArDoid  410 

SUmford  *.  Butt 3M 

StautoD  T.  Allan U8 

Startn  T.  Town  of  Omm H 

atau  1.  Andrew! 20 

Btata  T.  BvtlBK  «U 

State  T.  Baobam  184 

State  T.  Biuturd ffi 

BiateT.  Flamlnf IH 

State  T.Oarluid..., -UO 

Ittale  T.  Harper IS 

SUM  T.  lluttord,a*enLLOo TOO 

state  T.  Jumel Si 

State  *.  Lawraoo* IK 

Bute  T.  Loiw i 

State  T.  HItcbeU S 

State  T.  NelaoD 4B 

State  T.  Nortbaro  OMtml  R.  B.  Oo._ .  IM 

State  *.  Oierton UO,  «M 

Stark  V.  Parkar MO 

StateT.Beld lit 

State  f.  BallDi  Co 100 

State  T.  Swill  k e 

State.  UH  Dt  Wlaborn,  V.  Ubm TM 

State   ez  rel.  Bmead  v.  noMaa*  of 

nntnn  Townahlp » 

*.  JenklDB 'OG 

r.  South  aaalam  By.  Oo 131 

Bicen  T.  I«ahlaT IK 

Btelnes  «.  Praol^ln  Oo. UB.  110 

SMubeoTllla  ft  Ind.  B.  B.Oa.T.Tnu- 

teaa. a 

Btaiciu  T.  Com.  loa.  Oo £81 

Bterenion  T.  SteTeoaoo 181 

BtlDuouT.  CoDiiectloutB.B.O» 801 

Stoeka  T.  DaWHiii ga 

Stockdale  r.  OnwhTii i*l 

Stookdalev.  State !3 

Stooe  T.  BeaTer SM 

Monav.  CltToI  Utloa 496 

Stow  T.  Wailler 1« 

Btrawbrldae  T.  Cnrtla 
Street  EaiTw»T  t.  '^- 

Bulckler  V.  Todd  — 

Sturtoa  T.  Hlcbardaon 411 

Baperrlaora  V.  SoheDOk H 

Burderuit*.  HuU SK 

BurpUoa  T.  rarniwortb BSt 

ButCar  «, Tmateaa MO 

BnttoD  T.  Board,  a(o.,«fClHr(dOo Kf> 

SuuoD  *.  Toomar ITi 

ewaoT.soott uaise 

Sweet  T.  Hulbart 3S 

Bweei  T.  Patrlok ar 

BweeilaiKl *. lUlDOla  TtfagraphOD....  tOi 

NMTT.Ckimon Ua 

Tare  t.  Wallace 1S3 

Talbot  T.  BudaoD »> 

TampUii  v.Waatwortk.  833 

Taantoii  T.  Ooatar US 

Tarloe  T.  M.  r.  In*.Oi>. 101 

T^loTT-Bataa OK 

Tafloi  T.  CbaMer ._^.  1*0 

Tajlor  T.  vanrl !«.  in 


Tayor 
Tay  Of 

Thelii, 
Tblen  1 

Thuina 

i§f 

11 
11 

Trautte 
Trustee 

Turioti 
Bx; 

li 

iii 

Veazie 

MoCu 

'*tr 

:?r.ts':.^ 

^Steiinboi*'  ai 

V.yii^iMitliU  ^ 

■•••»» 

T.LoUod 



•:::■•• » 

T.'wi  nob  eater! 

OD  y.  Ceotra]  Bi 

JS 

....'iiihiu 

gSi 

-Mm.  lu..Co.  » 
ckrwiLoa-.. 

SUM 

::::::::  a 

Uaptlit  CHiin 
Y.  Seamen'*  Aid 

:  ■;;;:;::::::;§ 

)  T.  PulLard'tA 
Uv.  CommoDW 

Applegate 

italesV.  Ulacli 
llalea  V.  Knijil. 

'SS.: 

Rx'n 

i|| 

an,aat,w 

KSf 

iSs-::::a? 

diij 

tM 

m... 

»£ 

R.'a>'. 

.-■■■ri 

burgh  V.  Snrdar 

■.  Wenterii  Ui 
Arrando 

Pbam 

wtik'' 

..^Ut.. 

«a 

wSrt  T 

TABLE  OF  CASKS  CITED. 


'uT,'u^Si;ii 


Wknlacton  t.  Muif 

WuhlDftoD  DDlTenttr  t.  Si 


Wiyinell  1.  K«ld _ 

WeHverT.  Lapnler U 

WvbaMrv.  SokIm 8i 

Vr«d  T.  gustocft,  aU,  R.  B.  0»  . .  .MB,  H 

Weel  *.  Brockport ■ 

WeserT.  PeDDHlTuilm  B.B.O0 « 

WerMinberKT.atyoI  AppUton...  Kb.*] 

WellMT.  QwtiM a 

WelJiDCtonv.DkinierKHeuiwOilCo..  » 

WeLlmuiT.  Wkok*r™ui f^    t 

Welsh  v.Wslih, 
Wendell  T.  V«n  " 


Weatarn  DnloB  TaL  Co.  t.  Canw 


B.il.Oo.T.IU]M...  & 


White  v.__ 

Wbttlns  T.  SheboTfu  By.  Oo  .. 
Whltnejv.  Oroui 


;il.onv.PeverlT^.. 


i.  Hui'kloj 


Aiw.0*....  in,fia3 


>[Tk  Bulk  *.  Dawi 

i.FiiTtali'.'.. 


CASES 


SUPREME    COURT 


OF 


TENNESSEE- 


DiFBBSBi  appellant^  T.  Stati. 

<8H6lak.68.) 
Lofftmi/ff — iffMnifliig  propmiy  by  a  trick. 

Oa  an  Indiofement^ior  larceny  it  appeared  that  the  prisoner  and  S.,  who  were 
oonfederatee,  met  the  proeecator;  S.  dropped  a  piece  of  paper,  prisoner 
picked  it  np  wliile  8.  had  stepped  aside  and  took  from  it  a  fiye  cent  coin ; 
8.,  on  retoming,  received  the  paper  from  prisoner,  sayin^f  that  **  he  would 
not  take  ten  dollars  "  for  it,  and  proceeded  to  bet  that  there  was  a  five  cent 
coin  in  it ;  prosecutor  bet  his  watch,  and  the  stakes  were  placed  in  prisoner's 
hands,  whereupon  8.  tore  open  the  paper^  exhibited  a  five  cent  coin,  which 
had  been  concealed  therein,  snatched  the  watch  and  walked  ofll  Held,  lar- 
ceny. 

bTDioiXENT.    The  opinion  states  the  case. 

J.  B.  HeukeUy  attorney-general,  for  State. 

B.  C.  Oamp  ( Wm.  H.  Maxwell  with  him),  for  prisoner. 

8innn>,  J.  The  prisoner  and  one  J.  H.  Smith  were  indicted  in 
the  drooit  court  of  Knox  connty  for  the  crime  of  robbery.  They 
were  both  conyicted  of  grand  larceny,  and  adjudged  to  confinement 
in  the  penitentiary  for  flye  years.    The  prisoner  appealed  in  erroi. 


2  TENNESSEE, 


Defrese  ▼.  State. 


On  the  8th  of  January,  1869,  the  prosecutor,  James  P.  Johnson,  a 
citizen  of  Union  county,  was  in  the  city  of  Knoxville.  About  noon 
of  that  day,  he  started  out  of  the  city  in  his  wagon,  and  had  i*eached 
a  bridge  near  Ingles'  mill,  when  the  defendant  Smith  came  up  to 
the  wagon  and  asked  permission  to  ride,  which  was  given,  and,  in  a 
few  moments,  the  prisoner,  Defrese,  came  up  and  also  wanted  to 
nde.  The  prosecutor  observed  that  he  would  have  to  stop  on  top 
of  the  hill  to  wait  for  his  brother,  but  gave  his  i)ermi8siou  also  to 
the  prisoner  to  get  in  the  wagon,  which  he  did.  Jioth  of  the  defend- 
ants were  strangers  to  the  prosecutor,  and  he  slates  in  his  testimony 
that,  "from  their  looks,"  he  was  afraid  of  them.  Ue,  however, 
drove  on,  with  one  sitting  on  either  side  of  him,  until  they  reached 
the  railroad,  when  the  defendant  Smith  asked  him  if  lie  had  a 
pistol,  to  which  he  replied  in  the  negative.  At  this  moment,  Smith 
got  out  of  the  wagon  and  appeared  to  be  taking  something  out  of 
his  pocket.  He  walked  in  the  direction  of  some  houses  near  by 
and  disappeared  behind  them.  The  prisoner  remarked  that  Smith 
had  dropped  something.  The  wagon  was  stopped,  and  the  prisoner 
picked  up  from  the  ground  a  paper  folded  in  the  shape  of  "  a  thumb 
paper,"  and  remounting  into  the  wagon,  he  opened  the  paper  and 
took  from  it  a  five  cent  coin,  which  he  put  into  his  mouth,  and  then 
refolded  the  paper  as  before.  About  this  time  the  party  had  reached 
the  top  of  the  hill  where  the  wagon  was  halted.  Here  Smith  came 
up,  and  the  prisoner  observed  to  him  that  he  liad  lost  something, 
at  the  same  time  handing  him  the  folded  p€ai)er.  The  defendant 
Smith  replied,  "Oh,  yes,  I  would  not  take  ten  dollars  for  tliat 
paper,"  and  proposed  at  once  to  bet  ten  dollars  that  there  was  a  five 
cent  piece  in  the  paper.  The  prosecutor  replied  that  he  did  not 
wish  to  bet,  and  that  he  had  no  money.  He  was  then  asked  by 
Smith  to  show  his  watch.  The  prisoner  and  Smith  both  examined 
the  watch,  then  handed  it  back,  and  the  prosecutor  replaced  it  in  his 
pocket,  observing  that  it  was  worth  forty  dolhirs.  The  defendant 
Smith  proposed  to  bet  twenty-five  dollars  against  the  watch  ;  but 
the  prosecutor  "  had  fears  of  them,"  as  he  says,  and  was  not  willing 
to  bet.  An  offer  was  then  made  by  Smith  to  bet  forty  ilullara 
against  the  watch  that  there  was  a  five  cent  coin  in  the  folded  paper. 
The  prisoner,  Defrese,  at  this  time,  says  the  prosecutor,  ''kept 
winking  his  eye  at  me."  At  this  time  Smith  and  the  prisoner  had 
alighted  from  the  wagon  and  were  standing  by  it.  The  pi-osecutor 
was  sitting  in  the  wagon.    He  states  that  he  was  afraid  of  the  men, 
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and  unfastened  his  watch  and  handed  it  to  the  prisoner ;  bu:,  to  use 
his  own  words,  "  it  was  to  be  no  bet  until  Smith  put  up  forty  dol- 
lars in  Defrese's  hands."  The  defendant  Smith  then  took  out  a 
pocket-book,  and,  without  showing  any  money,  handed  it  to  the 
prisoner.  The  defendant  Smith  then  tore  open  the  paper,  exhibited 
a  five  cent  coin  which  had  been  concealed  in  it, ''  snatches  his  own 
pocket-book  and  the  watch  from  Defrese  and  walked  off.**  The 
prosecutor  besought  him  to  come  back ;  but  he  replied  that  he  had 
shown  the  prosecutor  the  Yankee  trick  and  walked  on.  The  pris- 
oner remained  with  the  prosecutor  a  few  minutes,  then  left  him, 
saying  that  '^he  would  go  and  get  Smith  to  return  the  watch."  It 
does  not  appear,  however,  that  the  prosecutor  ever  saw  the  prisoner 
again  until  he  confronted  him  as  his  accuser.  It  was  shown  that  soon 
after  the  departure  of  the  defendants,  two  persons  rode  up  to  the 
wagon  of  the  prosecutor,  who  seemed  to  them  frightened  and  afraid 
of  them.  They  assured  him  they  were  his  friends,  and  be  gave 
them  a  narrative  of  his  troubles,  and  they  at  once  went  in  pursuit 
of  defendants.  One  of  these  persons  states  that  he  had  seen  the 
prisoner  and  Smith  walking  along  the  road  before  they  came  up 
with  the  prosecutor,  and,  on  the  same  day,  they  had  attempted  the 
same  trick  upon  the  witness.  The  defendant  Smith  had  ^^  dropped 
the  card"  in  the  same  way,  and  Defrese  had  picked  it  up  and  taken 
out  the  coin,  and  wanted  the  witness  to  bet  Smith  that  there  was  no 
coin  in  it.  He  also  stated  that  he  saw  the  prisoner  attempting  the 
same  thing  some  days  before.  Another  witness  stated  that  he  saw 
these  two  defendants,  on  two  different  occasions,  two  weeks  before, 
arranging  some  cards  for  a  like  operation.  According  to  the  witness, 
the  process  is  simple.  A  card  is  split  open  to  the  center  on  one  side, 
and  a  five  cent  coin  inserted;  the  card  is  then  folded  up  with 
another  coin  inclosed.  The  office  of  the  confederates  is  to  drop 
the  card,  as  if  casually,  in  the  presence  of  the  victim,  and  then  to 
turn  away,  while  the  other  picks  it  up,  opens  it,  and  takes  out  one 
of  the  coins,  and  then  refolds  it,  all  in  full  view  of  the  victim.  -  On 
the  approach  of  the  other,  he  claims  the  package  and  at  once  offers 
to  bet  that  there  is  a  five  cent  coin  in  it.  The  victim,  having  seen 
the  coin  taken  out,  is  easily  entrapped.  "'Tis  a  mere  gambling 
trick,"  said  the  witness;  '^ there  is  nothing  like  robbery  or  larceny 
about  it,  more  than  any  other  gambling  trick."* 

•It  would  seein  ttraiuee,  if  In  the  muitlform  devloeg  of  evil-diBposed  penong  to  oom- 
erlme,  and  yet  evade  the  law,  some  transaction,  analogous  to  this,  has  never  3ome 
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The  law  does  not  bo  regard  it  On  the  contrary,  the  law  would 
hold  the  secrect  theft  an  innocent  sport,  rather  than  an  adroit  arti- 
fice concocted  to  evade  its  penalties,  and  so  well  calculated  to  snb- 
serye  the  ends  of  felony  and  fraud,  when  attempted  on  the  cred« 
rlous  and  unwary. 

It  is  denied  at  the  bar  that  the  transaction  is  larceny,  either  at 
common  law  or  under  statutory  modifications  of  the  common  law 
doctrine. 

It  was  a  remark  of  Baron  Parke,  that  the  definitions  of  larceny 
were  none  of  them  complete.  3  Greenl.  Ey.  150.  He  objected  to 
that  of  Mr.  East,  because  he  did  not  define  the  meaning  of  the 
word  "  felonious."  It  is  the  doctrine  of  the  common  law,  that  the 
essence  of  the  offense  is  that  the  goods  be  taken  against  the  will 
of  the  owner;  vwilo  domUio.  Foster,  123.  And  for  more  than 
three-score  years  the  courts  of  this  State  have  accepted  as  law  the 
opinion  of  Judge  Haywood,  in  the  case  of  llie  State  v.  Longy  1  Hay. 
154,  that,  to  constitute  larceny,  there  must  be  a  trespass  in  the 
taking.  In  that  case,  it  appears  tliat  the  judges  were  equally 
divided  upon  the  question,  whether  borrowing  with  intent  to  steal 
will  support  a  charge  of  larceny.  And  this  query  was  left  in  that 
case  to  stand  for  an  answer :  ^'  Is  a  trespass  in  the  taking  an  essen- 
tial ingredient  in  the  offense  ? "  2  Batt  Dig.  842.  Judge  Hat* 
WOOD,  who  was  said  by  Henderson,  C.  J.,  to  be  the  greatest  criminal 
lawyer  of  his  time,  answered  that  inquiry  in  a  note  to  the  case  of 
The  State  v.  Longy  and  such  has'  been  held  to  be  the  law  m  this 

• 

before  the  courts  for  Judgrment.  Every  precedent,  saya  Lord  Coke,  must  have  a  begin- 
ning, but  when  authority  and  precedent  are  wanting  there  is  need  of  great  oonslden^ 
tion  before  any  thing  of  novelty  Is  established.    2  Camp.  Lives,  Ld.  Cb.  20B. 

But  this  kind  of  case  Is  not  altogether  without  precedent  in  the  courts  of  this  State. 
The  case  of  Enm  v.  St(Ue^  tried  and  determined  at  Jackson,  In  1863,  was  not  re|)orted, 
but  is  well  remembered.  The  facts  of  that  case,  as  to  the  artifice  used,  were  almoat 
identical  with  those  of  this  case,  except  that  two  pearl  buttons  were  used  instead  of 
silver  coins,  and  a  small  round  box,  of  curious  construction,  called  the  Mexican  ball, 
was  used  instead  of  a  folded  card.  It  requires  two  persons,  apparently  strangers  to 
each  other,  and  meeting  casually,  as  in  this  case,  to  perform  the  operation.  The  prose- 
cutor, a  credulous  countryman,  fell  an  easy  victim.  One  of  the  parties,  while  the 
other  was  looking  away,  touched  a  spring,  opened  the  box,  and  took  out  a  pearl  but- 
ton in  full  view  of  the  prosecutor.  The  other,  then  advancing,  offered  to  bet  there 
was  a  button  In  the  box.  The  prosecutor  was  induced  to  lend  the  party  who  had  taken 
out  the  button  a  considerable  sum  to  bet  on  it,  and  took  out  his  pocket-book  with  that 
view,  and  proceeded  to  count  out  the  money.  At  this  instant,  the  other  party  showed 
the  other  button,  seized  the  money  and  walked  off  with  It,  while  his  confederate 
remained  for  a  few  moments  with  the  bewildered  countryman,  and  consoled  him  by 
denouncing  the  outrage,  and  giving  free  utterance  to  his  sympathy  and  indignation. 
Only  one  of  the  parties  was  arrested,  and  he  was  convicted  of  robbery,  which,  upon 
appeal  to  this  court,  was  affirmed.    Snssd,  J.-~Hbp. 
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State  ever  since,  except  as  it  has  been  modified  by  statute.  As 
Baron  Pabke  regretted  that  Mr.  East  did  not  define  the  if  ord  '^  feloni- 
oxxb/'  so,  perhaps,  it  may  be  matter  of  regret  that  Judge  Hat  wood 
did  not  define  what  course  of  oonduct  would  constitute  the  kind  of 
trespass  which  is  an  essential  element  in  larceny,  and  whether  or 
not  it  is  to  be  restricted  to  the  sense  of  the  yiolation  of  another's 
possession  in  the  common  sense  of  those  terms.  The  books  abound 
in  cases  where  the  goods  were  parted  with  willingly,  and  there  was 
really  no  trespass  in  the  taking,  in  the  sense  in  which  that  term  is 
commonly  used.  And  yet  the  law  raises  a  constructiye  trespass  in 
all  such  cases,  as  in  the  case  cited  by  Greenleaf  (3  Greenl.  Ev.  160) : 
"A  felonious  intent,"  says  he,  "may  be  proved  by  evidence  that  the 
goods  were  obtained  from  the  owner  by  stratagem,  artifice  or  fraud." 
And  he  calls  attention  to  an  important  distinction  to  be  observed 
between  the  crime  of  larceny  and  that  of  obtaining  goods  by  false 
pretenses,  and  cites  two  cases  in  illustration,  where  the  same  fraudu- 
lent means  were  used  by  the  prisoner  to  obtain  possession  of  the 
goods  in  two  separate  cases.  In  the  one  case,  the  owner  intended  to 
part  with  his  property  absolutely,  and  to  convey  it  to  the  prisoner ; 
but,  in  the  other,  he  intended  only  to  part  with  the  temporary  pos- 
Kssion  for  a  limited  and  specific  purpose,  retaining  the  ownership 
in  himself;  the  latter  case  alone  would  amount  to  larceny,  the 
former  constituting  only  the  offense  of  obtaining  goods  by  false 
pretenses.  Thus,  the  same  distinction  is  observed  in  all  the  old 
authorities.  Where  the  possession  alone,  and  not  the  right  of  prop- 
erty, is  obtained  by  fraud  or  other  illegal  means,  accompanied  by 
the  felonious  intent,  it  is  larceny.  2  East's  P.  0. 689 ;  Rex  v.  C7iarlC' 
wood,  1  Leach,  409 ;  2  Russ.  on  Cr.  113, 127. 

There  are  many  other  cases  in  which  the  owner  parts  willingly 
with  the  possession  of  his  goods,  in  some  manner  of  bailment;  and 
a  fraudulent  conversion  by  the  bailee  is  held  to  be  larceny.  The 
essence  of  the  offense  in  that  class  of  cases  being  the  fraudulent 
purpose  at  the  time  of  the  bailment,  the  trespass  is  in  the  fraud 
and  deception  practiced  upon  the  owner,  by  which  the  poBsessioii 
was  acquired  with  felonious  intent  The  owner  has  parted  with  the 
possession  of  his  goods,  perhaps  willingly,  and  hence  no  trespjiss,  in 
its  narrow  and  restricted  sense,  is  committed.  But  when  it  is  ni.-ule 
apparent  that  some  stratagem  or  artifice  has  been  fraudulently  us'- 1 
io  acquire  the  possession ;  that  the  owner  did  not,  in  fact,  part  wi:  h 
his  goods  willingly,  to  be  fraudulently  appropriated  by  the  liail   •, 
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then  the  crime  is  complete.  This  is  a  wrong,  a  trespass,  a  violation 
of  the  possession.  Thus  it  is  said  that  the  taking  and  carrying 
awuj  are  felonious  where  the  goods  are  taken  against  the  will  of  thtf 
owner,  either  in  his  absence  or  in  a  clandestine  manner;  or  where 
jwssession  is  obtained  either  by  force  or  surprise,  or  by  any  ti  ;c!r, 
device  or  fraudulent  expedient,  the  owner  not  parting  with  his 
entire  interest  in  his  goods;  and  when  the  taker,  in  any  such  case, 
intends  fraudulently  to  deprive  the  owner  of  his  entire  interest  in 
the  property  against  his  wilh  Rose.  Cr.  Ev.  686.  Applying  these 
principles  to  this  case,  we  can  see  no  escape  for  the  prisoner,  even 
upon  the  principles  of  the  common  law,  independent  of  the  peculiar 
statute  of  our  State.  In  the  language  of  Mr.  Att.  Gen.  Ileiskell, 
it  is  at  last  but  a  return  to  the  ancient  principles  of  the  common 
law.  The  statute  makes  it  larceny  to  use  any  bailment  or  agency 
merely  as  the  means  of  procuring  possession  of  property,  with  an 
intent  at  the  time  to  make  a  fraudulent  appropriation  thereof. 
Code,  4G79.  We  think  all  the  elements  of  larceny  under  the  law 
exists  in  this  case.  We  have  examined  this  case  very  carefully, 
indeed,  hoping  that  there  might  be  some  door  of  escape  for  the 
prisoner,  upon  the  law  and  the  facts,  as  he  is  yet  a  young  man,  and, 
perhaps,  capable  of  some  industrial  art,  in  which  a  life  of  honorable 
toil  might  have  redeemed  his  good  name.  But  thus  we  find  the 
law,  and  thus  it  is  our  duty  to  declare  it 

It  is  urged  on  behalf  of  the  prisoner,  that  the  court  erred  in 
admitting  evidence  that  the  prisoner  and  Smith  were  seen  on  sev- 
eral occasions  attempting  to  practice  upon  others  the  same  artifice 
]>racticed  upon  the  prosecutor.  We  think  the  proof,  in  this  kind 
of  case,  was  legitimate  and  proper.  The  combination  between  the 
])arties,  as  shown  in  the  proof,  may  be  classed  as  a  conspiracy  to 
cheat  and  defraud  whoever  may  be  cheated,  or  whoever  they  might 
find  an  easy  victim  to  their  artifice.  And  it  is  well  settled  that,  in 
such  cases,  general  evidence  of  a  combination  to  defraud  others  in 
the  same  way  may  be  shown  to  illustrate  the  animufi  and  intention 
of  the  parties  in  the  case  in  judgment  Regina  v.  Frosty  9  0.  &  P. 
129  ;  2  Russ.  on  Cr.  699  ;  3  Greenl.  Ev.,  §§  90,  92.  Every  circum- 
stance, however  slight,  that  is  calculated  to  throw  light  on  the  sup- 
posed crime  is  to  be  considered.  State  v.  Swinkj  2  Dev.  &  Bat  9, 
As  a  general  proposition  of  law,  it  is  undoubtedly  true  that  no  dis- 
tinct and  substantive  crime  can  be  shown  upon  the  trial,  but  this 
rule  is  better  understood  as  it  is  given  in  the  text-book,  that  the 
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facts  proTen  should  be  strictly  relevant  to  the  particular  charge, 
and  have  no  reference  to  any  conduct  of  the  prisoner  unconnected 
with  such  charge.  2  Russ.  on  Gr.  772.  And  then  it  has  been  held 
that,  if  it  be  material  to  show  the  intent  with  which  the  act  charged 
was  done,  evidence  may  be  given  even  of  a  distinct  offense,  not  laid 
in  the  indictment.  And  a  case  of  robbery  is  cited,  in  illustration, 
where  the  prisoner  went  with  a  mob  to  the  house  of  the  prosecutor, 
and  of  the  mob,  with  a  good  intention,  apparently,  advised  him  to 
give  them  something  to  get  rid  of  them  and  prevent  mischief,  upon 
which  the  prosecutor  gave  them  the  money  laid  in  the  indictment, 
it  was  held  that  for  the  purpose  of  showing  that  this  was  not  bona 
fide  advice,  but,  in  reality,  a  mere  mode  of  robbing  the  prosecu- 
tor, evidence  was  admissible  of  the  demands  of  money  made  by  the 
same  mob  at  other  houses,  before  and  after  the  particular  transac- 
tion at  tlie  prosecutoi''s  house,  but  in  the  course  of  the  same  day, 
and  when  any  of  the  prisoners  was  present  Ilex  v.  Winkworih^ 
4  C.  &  P.  444.  And  upon  an  indictment  for  robbing  the  prosecu- 
tor of  his  coat,  the  robbery  having  been  committed  by  the  prisoner, 
threatening  to  charge  the  prosecutor  with  crime,  Holrotd,  J., 
received  evidence  of  a  second  ineffectual  attempt  to  obtain  money 
the  following  day  by  similar  threats;  and  upon  a  case  reserved 
the  judges  were  of  opinion  that  the  evidence  was  admissible  to 
show  that  the  prisoner  was  guilty  of  the  former  transaction. 
Rex  V.  Fdgerfon,  Russ.  &  Ry.  375.  The  case  of  BriH  v.  Tlie 
State  was  an  indictment  for  obtaining  money  by  false  pretenses. 
The  prisoner  pretended  that  he  had  a  warrant  against  the  pros- 
ecutor for  passing  counterfeit  money,  and,  by  means  of  threats 
and  promises  in  regard  thereto,  extorted  bank  notes  from  the  prose- 
cutor, in  the  county  of  Roane.  On  the  next  day,  the  prisoner  again 
pursued  the  prosecutor  into  an  adjoining  county,  and  falsely  pre- 
tended that  the  prosecutor  had  stolen  his  coat,  and,  by  means 
thereof,  extorted  from  the  prosecutor  certain  articles  of  clothing. 
The  indictment  charged  the  prisoner  with  obtaining  bank  notes  by 
falsely  pretending  that  tlie  prosecutor  had  passed  counterfeit  money. 
It  was  held  that  the  transaction  in  the  adjoining  county,  though  a 
distinct  offense,  and  on  a  different  day,  was  admissible.  9  Hum.  31. 
It  may  be  safely  assumed  that  whatever  tends  to  explain  or  eluci- 
date the  charge  in  question,  or  to  demonstrate  the  guilty  connection 
of  the  parties  therein,  may  be  given  in  evidence,  though  it  may  be  a 
^und  of  another  and  distinct  accusation.    The  intention  to  com- 
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mit  the  crime  is  the  eeeeDoe  of  the  offense,  and  that  which  illoi* 
trates  the  intention  is  proper  to  be  proven.  We  do  not  think  that 
the  court  erred  in  admitting  the  testimony,  but,  on  the  contrary, 
we  hold  that  in  each  a  case  as  this,  involving,  as  it  does,  the  previous 
connection  of  the  parties  and  the  necessity  of  showing  a  fraadoleiit 
combination  between  them,  it  was  eminently  right  and  proper. 

Itosa  — >91m  MM  wu  WTwrKd  on  uiollier  quMklon.  ^ 


AxBBXWBf  appellant,  v.  Statb. 
Statu,  appellant,  v.  OTooul 
Statu,  appellant,  v.  Oustbb. 

(SHeiik.lflB.) 
ChntHiuHonal  law — right  to  "  bear  onM." 

An  aei  of  the  legialatnie  provided  "  that  it  shall  not  be  lawful  for  anj  pei 
to  pnbUdj  or  privatelj  carry  a  dirk,  sword-cane,  Spanish  stiletto,  belt  or 
pocket  pistol  or  revolTer."  Held  oonstitutional,  with  the  exception  of  the 
prohibition  as  to  the  "  revolver/'    {See  note,  p.  23.) 

iKDicncBiirrs.     The  opinion  sufficiently  states  the  case. 

Alvin  Hawkins,  for  Andrews  and  O'Toole. 

/•  N.  Tfwtnason,  for  Ouster. 

J.  B.  Jffeishett,  attorney-general,  for  State. 

Fbeemak,  J.  The  questions  presented  for  our  decision  in  theee 
cases  involve  an  adjudication  of  the  constitutionality  of  the  act  of 
the  legislature  of  Tennessee,  passed  June  11, 1870,  entitled  '^  An  act 
to  preserve  the  peace  and  prevent  homicide/' 

The  first  section  provides  '^  that  it  shall  not  be  lawful  for  any 
person  to  publicly  or  privately  carry  a  dirk,  sword-cane,  Spanish 
stiletto,  belt  or  pocket  pistol  or  revolver.  Any  person  guilty  of  a 
fiolation  of  this  section  shall  be  subject  to  presentment  or  indictment^ 
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md  on  conyiction  shall  pay  a  fine  of  not  less  than  ten  nor  more  than 
fifty  dollars,  and  be  imprisoned  at  the  discretion  of  the  court,  for  a 
period  of  not  less  than  thirty  days,  nor  more  than  six  months;  and 
shall  gire  bond  in  a  sum  not  exceeding  11,000,  to  keep  the  peace  for 
the  next  six  months  after  such  conviction." 

The  second  section  imposes  upon  all  the  peace  officers  of  the  State 
the  duty  of  seeing  this  act  enforced.  The  third  section  makes  cer- 
tain exceptions  in  favor  of  officers  and  policemen,  while  bona  fide 
engaged  in  their  official  duties  in  execution  of  process,  or  while 
fearching  for  or  engaged  in  arrest  of  criminals,  and  in  favor  of  per- 
sons bona  fide  assisting  officers  of  the  law,  and  persons  on  a  journey 
out  of  their  county  or  State. 

These  are  the  leading  provisions  of  this  statute,  and  present  the 
points  of  attack  made  upon  it  in  argument  at  the  bar. 

It  is  first  insisted  that  it  is  in  violation  of  and  repugnant  to  the 
second  article  of  the  amendments  to  the  constitution  of  the  United 
States,  which  is,  that  *^  a  well-regulated  militia  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed. 

On  the  other  hand,  it  is  maintained  by  the  attorney-general  that 
these  amendments  have  no  application  to  the  States,  and  spend  their 
force  by  limiting  the  powers  of  the  federal  government;  and  are,  in 
their  nature,  simple  restraints  imposed  by  the  States  upon  the  gov- 
ernment created  by  them,  and  therefore  we  cannot  look  to  this 
article  in  order  to  test  the  validity  of  the  acts  in  question.  Upon 
the  face  of  this  article,  it  might  have  been  plausibly  insisted  that  it 
would  have  been  operative  upon,  and  control  the  action  of  the  State, 
as  well  as  of  the  federal  government;  and  this  position  would  appar- 
ently be  strengthened  by  the  other  provision  of  the  constitution  of 
the  United  States  (art.  6,  §  2),  that  <'  this  constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursuance  thereof, 
shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every  State 
shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding.  It  will  be  seen,  however,  that 
it  is  the  "constitution  and  laws  made  in  pursuance  thereof  "that 
a:e  the  supreme  law  of  the  land,  so  that  we  are  to  turn  to  that  instru- 
ment &nd  ascertain  what,  by  its  fair  construction  and  exposition, 
was  intended  to  be  allowed  or  prohibited,  and  to  what  powers  its 
limitations  and  restrictions  were  applicable. 
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With  this  view,  we  examine  the  question  in  reference  to  the  proper 
applicatio:i  of  the  ai*ticle  of  the  amendment  under  consideration. 

The  case  of  Barron  v.  Hie  Mayor  and  City  Council  of  the  City  of 
Baltimore.  7  Pet  465  (Curtis' ed.),  presented  the  question  of  the 
taking  of  private  property,  by  the  corporation  of  the  city,  as  it  was 
assumed  for  public  use.  It  was  insisted,  in  favor  of  the  jurisdiction 
of  the  supreme  court  of  the  United  States,  to  review  the  decision  of 
the  State  court,  that  the  case  was  within  and  arose  under  the  pro- 
vision of  the  constitutional  amendments  (art  5),prohibiting  the  taking 
of  private  property  for  public  use  without  just  compensation.  That 
this  amendment,  being  in  favor  of  the  liberty  of  the  citizen,  ought 
to  be  so  construed  as  to  restrain  the  legislative  power  of  a  State  as 
well  as  that  of  the  United  States.  The  question  was  discussed  with 
his  usual  ability  by  Chief  Justice  Maiishall,  and  he  lays  down  the 
proposition:  '' That  the  constitution  was  ordained  and  established 
by  the  people  of  the  United  States,  for  themselves,  for  their  own 
'government,  and  not  for  the  government  of  the  individual  States. 
Each  State  established  a  constitution  for  itself,  and  in  that  constitu- 
tion provided  such  limitations  and  restrictions  on  the  powers  of  its 
particular  government  as  its  judgniont  dictated.  The  people  of  the 
United  States  formed  such  a  gov*  rinnent  for  the  United  States  as 
they  supposed  best  adapted  to  their  situation,  and  best  calculated 
to  promote  their  interests.  The  powers  they  conferred  on  this  gOT- 
emment  were  to  be  exercised  by  itself;  and  the  limitations  on  power, 
if  expressed  in  general  terms,  are  naturally,  and  we  think  necessarily, 
applicable  to  the  government  created  by  the  instrument.  They  are 
limitations  of  the  power  granted  in  the  instrument  itself;  not  of 
distinct  governments,  framed  by  diiferent  persons  and  for  different 
purposes."  The  learned  judge,  after  arguing  the  question  at  some 
length,  says:  "If  in  every  inhibition  intended  to  act  on  State  power, 
in  the  original  constitution,  words  are  employed  to  express  that 
intent,  some  strong  reason  must  be  shown  for  departing  from  this 
safe  and  judicious  course  in  framing  the  amendments  before  that 
departure  can  be  assumed."  He  then  goes  on  to  demonstrate  that 
no  such  reason  existed.  He  says:  "Had  the  people  of  the  several 
States,  or  any  of  them,  required  changes  in  their  constitutions;  had 
they  required  additional  safeguards  fi^om  the  apprehended  eneroach* 
ments  of  their  particular  governments,  the  remedy  was  in  their  own 
hands,  and  would  have  been  applied  by  themselves.  A  convention 
wculd  have  been  called  by  the  discontented  State,  and  the  required 
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improTements  would  have  been  made  by  itself.  Had  tlie  framers  of 
these  amendments  intended  them  to  be  limitations  on  the  powers  of 
the  State  governments,  they  would  liave  imitated  tlie  framers  of  the 
original  constitution,  and  have  expressed  that  intention." 

The  court,  tliereforc,  held  that  the  provision  of  the  fifth  amend 
ment,  declaring  tliat  private  pro])erty  shall  not  be  taken  for  public 
use  without  just  compensation,  was  intended  solely  as  a  limitation 
on  the  power  of  the  government  of  the  United  States,  and  was  not 
applicable  to  legislation  of  the  States.  See,  also,  Pervear  v.  Com- 
viomcealthy  5  Wal.  479,  480,  and  numerous  other  cases  decided  by 
the  supreme  court  of  the  United  States,  cited  in  note  to  case  of 
Barron  v.  City  of  BaUimorey  7  Pet.  468  (Curtis'  ed.). 

We  need  cite  no  authority  to  susUiin  the  proposition  tliat,  upon  a 
question  involving  the  construction  of  the  constitution  of  the  United 
States,  or  the  just  power  of  that  government  under  said  constitution, 
the  decisions  of  the  United  States  are  binding  on  this  court  as  well 
as  all  other  courts  of  the  States. 

The  State  legislature  is  not,  then,  limited  in  its  powers  on  this 
subject  by  this  article  of  the  constitution  of  the  United  States;  it  is 
a  limitation,  whatever  be  its  construction  and  meaning,  upon  the 
powers  of  the  other  government,  ordained  and  established  by  the 
people  of  the  States  themselves,  or  their  conventions  or  legislatures. 

We  come  now  to  the  constitution  of  the  State  of  Tennessee,  and 
endeavor  to  see  what  restrictions  or  limitations  the  sovereign  people 
of  Tennessee  have  chosen  to  place  upon  themselves,  in  reference  to 
this  subject,  for  the  general  good. 

First,  it  may  be  assumed  as  almost  an  axiom  in  our  law,  with  ref- 
erence to  the  legislatures,  or  law-making  body  of  the  States,  that 
there  is  no  limitation  upon  their  powers,  except  such  as  are  found 
either  in  the  constitution  of  the  United  States,  or  of  the  State  itself. 
Plenary  power  in  the  legislature,  for  all  purposes  of  civil  government, 
is  the  rule.  A  prohibition  to  exercise  a  particular  power  is  an 
exception:  Cooky's  Const.  Lim.  88,  89;  People  y.  Draper,  15  N. 
Y.  543. 

We  do  not,  however,  hold  the  power  of  the  legislature  to  be 
fupreme  for  all  purposes,  when  not  in  terms  prohibited  by  one  or 
the  other  of  these  constitutions.  We  find  limitations  upon  the 
powers  of  State  legislatures,  as  clearly  defined  by  fair  construction 
and  implication,  and  as  binding  as  if  expressed  in  so  many  words. 

The  division  or  separation  of  the  powers  of  government  in  oui 
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States,  between  the  three  departments,  legislative,  judicial  and  ezeo* 
Dtive,  involves  restraint  upon  the  action  of  the  legislature,  that  it  is 
imperative,  and  may  be  fairly  arrived  at  with  sufficient  certainty  by 
the  application  of  the  principle  that  it  is  the  legislature  that  is  the  law- 
making power.  The  well-settled  common-law  definition  of  a  law  is,  a 
rule  of  action  prescribed  by  the  law-making  power.  It  must,  then,  of 
necessity  (subject  to  possible  exceptions),  be  an  enactment  operative 
in  the  future,  insofarasitistobea  rule  of  action  prescribed  for 
the  people  of  the  State.  No  enactment  of  a  legislature  can,  in  the 
nature  of  things,  reach  back  and  control  or  give  direction  to  an  act 
already  accomplished.  It  was  complete  from  the  moment  of  its 
birth,  so  to  speak,  and  cannot  be  influenced  or  affected  by  another 
act,  subsequent  in  time. 

This  view,  however,  is  only  incidentally  mentioned  as  presenting 
a  ground  of  limitation  on  the  powers  of  State  legislatures. 

The  constitution  of  Tennessee  of  1834,  article  1,  section  24  of  the 
Bill  of  Eights  is :  ^^  That  the  sure  and  certain  defense  of  a  free  people  is 
a  well-regulated  militia;  and  as  standing  armies  in  time  of  peace  are 
dangei*ous  to  freedom,  they  ought  to  be  avoided,  as  far  as  the  circum- 
stances and  safety  of  the  community  will  admit;  and  that,  in  all 
oases,  the  military  shall  be  kept  in  strict  subordination  to  the  civil 
authority."  Section  25  exempts  citizens,  except  such  as  are  in  the 
army  of  the  United  States,  or  militia  in  actual  service,  from  punish- 
ment by  martial  law.  Then  follows  section  26,  which  provides  "  that 
the  free  white  men  of  this  State  have  a  right  to  keep  and  bear  arms 
for  their  common  defense.'* 

Section  24  in  the  constitution  of  1870  is  the  same  as  in  the  con- 
stitution of  1834. 

Section  26  is:  "  That  the  citizens  of  this  State  have  a  rigU  to  keep 
and  bear  arms  for  their  common  defense.  But  the  legislature  shall 
have  power  by  law  to  regulate  the  wearing  of  arms  with  a  view  to 
prevent  crime." 

Wliat  is  the  fair  and  legitimate  meaning  of  this  clause  of  the  con- 
stitution, and  what  limitations  does  it  impose  on  the  power  of  the 
legislature  to  regulate  this  right  ?  Is  the  question  for  our  consider- 
ation? 

What  rights  are  guaranteed  by  the  first  clause  of  this  article  26, 
"  that  the  citizens  have  a  right  to  keep  and  to  bear  arms  for  their 
sommon  defense  ?  "  We  may  well  look  at  any  other  clause  of  the 
lame  constitution,  or  of  the  constitution  of  the  United  States^  that 
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will  aerre  to  throw  any  light  on  the  meaning  of  this  clause.  The 
first  clause  of  section  24  says  ^^  that  the  sure  defense  of  a  free  people 
is  a  well-regulated  militia. "  We  then  turn  to  article  2  of  amendments 
to  the  constitution  of  the  United  States,  where  we  find  the  same 
principle  laid  down  in  this  language:  ^'A  well-regulated  miUtia 
being  necessary  to  the  security  of  a  free  State,  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be  abridged."  We  find  that, 
necessarily,  the  same  rights,  and  for  similar  reasons,  were  being  pro- 
Tided  for  and  protected  in  both  the  federal  and  State  constitutions; 
in  the  one,  as  we  have  shown,  against  infringement  by  the  federal 
legislature,  and  in  the  other  by  the  legislature  of  the  State.  What 
was  the  object  held  to  be  so  desirable  as  to  require  that  its  attainment 
should  be  guaranteed  by  being  inserted  in  the  fundamental  law  oi 
the  land?  It  was  the  efficiency  of  the  people  as  soldiers,  when  called 
into  actual  service  for  the  security  of  the  State,  as  one  end ;  and  in 
order  to  this  they  were  to  be  allowed  to  keep  arms.  What,  then, 
is  involved  in  this  right  of  keeping  arms.^  It  necessarily  involves 
the  right  to  purchase  and  use  them  in  such  a  way  as  is  usual,  or  to 
keep  them  for  the  ordinary  ]>urposes  to  which  they  are  adapted;  and 
as  they  are  to  be  kept  evidently  with  a  view  that  the  citizens  making 
up  the  yeomanry  of  the  land  —  the  body  of  the  militia — shall  become 
familiar  with  their  use  in  times  of  peace,  that  they  may  the  more 
efficiently  use  them  in  times  of  war;  then  the  right  to  keep  arms  for 
this  purpose  involves  the  right  to  practice  their  use  in  order  to  attain 
to  this  efficiency.  The  right  and  use  are  guaranteed  to  the  citizen, 
to  be  exercised  and  enjoyed  in  time  of  })eace,  in  subordination  to  the 
general  ends  of  civil  society;  but,  as  a  right,  to  be  maintained  in  all 
its  fullness. 

The  right  to  keep  arms  necessarily  involves  the  right  to  purchase 
them,  to  keep  them  in  a  state  of  efficiency  for  use,  and  to  purchase 
and  provide  ammunition  suitable  for  such  arms,  and  to  keep  them 
m  repair.  And  clearly  for  this  purpose  a  man  would  have  the  right 
to  carry  them  to  and  from  his  home,  and  no  one  could  claim  that  the 
legislature  had  the  right  to  punish  him  for  it  without  violating  this 
clause  of  the  constitution. 

But  farther  than  this,  it  must  be  held  that  the  right  to  keep  arms 
mvolves,  necessarily,  the  right  to  use  such  arms  for  all  the  ordinary 
purposes,  and  in  all  the  ordinary  modes  usual  in  the  country,  and  to 
which  arms  are  adapted,  limited  by  the  duties  of  a  good  citizen  in 
times  of  peace;  that  in  such  use,  he  shall  not  use  them  for  violation 
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of  the  rights  of  others,  or  the  paramount  rights  of  the  commanitj 
of  which  he  makes  a  part 

Again,  in  order  to  arrive  at  what  is  meant  by  this  clause  of  the 
State  constitution,  we  must  look  at  the  nature  of  the  thing  itself, 
the  riglit  to  keep  which  is  guaranteed.  It  is  "arms;''  that  is,  such 
weapons  as  are  properly  designated  as  such,  as  the  term  is  understood 
in  the  popular  language  of  the  country,  and  such  as  are  adapted  to 
the  ends  indicated  aboye;  that  is,  the  efficiency  of  the  citizen  as  a 
soldier,  wlien  called  on  to  make  good  "  the  defense  of  a  free  people;  '* 
and  these  arms  he  may  use  as  a  citizen,  in  all  the  usual  modes  to 
which  they  are  adapted  and  common  to  the  country. 

What,  then,  is  he  protected  in  the  right  to  keep  and  thus  use? 
Not  every  thing  that  may  be  useful  for  offense  or  defense;  but  what 
may  properly  be  included  or  understood  under  the  title  of  aims, 
taken  in  connection  with  the  fact  that  the  citizen  is  to  keep  them, 
as  a  citizen.  Such,  then,  as  are  found  to  make  up  the  usual  arms  oi 
the  citizen  of  the  country,  and  the  use  of  which  will  properly  tniin 
and  render  him  efficient  in  defense  of  his  own  liberties  as  well  as  o( 
the  State.  Under  this  head,  with  a  knowledge  of  the  habits  of  oui 
l)eople,  and  of  the  arms  in  the  use  of  which  a  soldier  should  be 
trained,  we  would  hold  that  the  rifle  of  all  descriptions,  the  shot-gun, 
the  musket  and  repeater  are  such  arms;  and  that  under  the  consti- 
tution the  right  to  keep  such  arms  cannot  be  vifringed  or  forbidden 
by  the  legislature.  Their  use,  however,  to  be  subordinated  to  such 
regulations  and  limitations  as  are  or  may  be  authorized  by  the  law 
of  the  land,  passed  to  subserve  the  general  good,  so  as  not  to  infringe 
the  right  secured  and  the  necessary  incidents  to  the  exercise  of  such 
right. 

What  limitations,  then,  may  the  legislature  impose  on  the  use  of 
such  arms,  under  the  second  clause  of  the  26th  section,  providing: 
**  But  the  legislature  shall  have  power,  by  law,  to  regulate  the  wearing 
of  arms,  with  a  view  to  prevent  crime  ?  " 

In  the  case  of  Aymette  v.  The  State,  2  Humph.  169,  Judge  Grebkii 
Siiid  that  "  the  convention,  in  securing  the  public  political  right  in 
«|iicstiou,  did  not  intend  to  take  away  from  the  legislature  all  power 
<)f  regulating  the  social  relations  of  the  citizen  upon  this  subject 
It  is  true,  it  is  somewhat  difficult  to  draw  the  precise  line  where  leg- 
islation must  cease  and  where  the  political  right  begins,  but  it  is  not 
iifficult  to  state  a  case  where  the  right  of  the  legislature  wouKl 
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exist''  This  was  said  in  reference  to  the  clause  of  the  constitution 
of  1834. 

The  conyention  of  1870,  knowing  that  there  had  been  differences 
of  opinion  on  this  question,  have  conferred  on  tue  legislature  in  this 
added  clause  the  right  to  regulate  the  wearing  of  arms,  with  a  view 
to  prevent  crime. 

It  is  insisted  by  the  attorney-general,  as  we  understand  his  argu- 
ment^  that  this  clause  confers  power  on  the  legislature  to  prohibit 
absolutely  the  wearing  of  all  and  every  kind  of  arms,  under  all  cir- 
cumstances. To  this  we  cannot  give  our  assent  The  power  to  reg- 
ulate does  not  fairly  mean  the  power  to  prohibit;  on  the  contrary,  to 
regulate  necessarily  inyolves  the  existence  of  the  thing  or  act  to  be 
regulated.  When  applied  to  conduct  or  the  doing  of  a  thing  it  must, 
of  necessity,  mean  some  check  upon,  or  direction  given  to  that  con- 
duct or  course  of  action,  implying  the  act  being  performed  but  sub- 
ject to  certain  limitations  or  restraints,  either  as  to  manner  of  doing 
it,  or  time  or  circumstances  under  which  it  is  or  may  be  done. 
Adopt  the  view  of  the  attorney-general,  and  the  legislature  may,  if 
it  chooses,  arbitrarily  prohibit  the  carrying  all  manner  of  arms,  and 
then  there  would  be  no  act  of  the  citizen  to  regulate. 

But  the  jwwer  is  given  to  regulate  with  a  view  to  prevent  crime. 
The  enactment  of  the  legislature  on  this  subject  must  be  guided  by 
and  restrained  to  this  end,  and  bear  some  well-defined  relation  to  the 
prevention  of  crime,  or  else  it  is  unauthorized  by  this  clause  of  the 
constitution. 

It  is  insisted,  however,  by  the  attorney-general,  that  if  wo  hold 
the  legislature  has  no  power  to  prohibit  the  wearing  of  arms  abso- 
lutely, and  hold  that  the  right  secured  by  the  constitution  is  a  private 
right  and  not  a  public  political  one,  then  the  citizens  may  caiTy  them 
at  all  times  and  under  all  circumstances.  This  does  not  follow  bv 
any  means  as  we  think. 

While  the  private  right  to  keep  and  use  such  weapons  as  wo  have 
indicated  as  arms  is  given  as  a  private  right,  its  exercise  is  limited 
by  the  duties  and  proprieties  of  social  life,  and  such  arms  are  to  be 
used  in  the  ordinary  mode  in  which  used  in  the  country,  and  at  the 
usual  times  and  places.  Such  restrictions  are  implied  upon  their 
use  as  are  thus  indicated. 

Therefore,  a  man  may  well  be  prohibited  from  carrying  his  arma 
to  church,  or  other  public  assemblage,  as  the  carrying  them  to  such 
places  is  not  an  appropriate  use  of  them,  nor  necessary  in  order  t^ 
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his  familiarity  with  them  and  his  training  and  efficiency  in  their  use. 
As  to  arms  worn,  or  which  are  carried  about  the  person,  not  being 
such  arms  as  we  have  indicated  as  arms  that  may  be  kept  and  used, 
the  wearing  of  such  arms  may  be  prohibited  if  the  legislature  deems 
proper,  absolutely,  at  all  times  and  under  all  circumstances. 

It  is  insisted  by  the  attorney-general  that  the  right  to  keep  and 
bear  arms  is  a  political,  not  a  civil  right  In  this  we  think  he  fails 
to  distinguish  between  the  nature  of  the  right  to  keep  and  its  neces- 
sary incidents,  and  the  right  to  bear  arms  for  the  common  defense. 
Bearing  arms  for  the  common  defense  may  well  be  held  to  be  a  polit- 
ical right,  or  for  protection  and  maintenance  of  such  rights  intended 
to  be  guaranteed ;  but  the  right  to  keep  them,  with  all  that  is  implied 
fairly  as  an  incident  to  this  right,  is  a  private  individual  right  guar- 
anteed to  the  citizen  not  the  soldier. 

It  is  said  by  the  attorney-general  that  the  legislature  may  prohibit 
the  use  of  anns  common  in  warfare,  but  not  the  use  of  them  in 
warfare;  but  the  idea  of  the  constitution  is,  the  keeping  and  use  of 
such  arms  as  are  useful  either  in  warfare  or  in  preparing  the  citizen 
for  their  use  in  warfare,  by  training  him  as  a  citizen  to  their  use  in 
times  of  peace.  In  reference  to  the  second  article  of  the  amend- 
ments to  the  constitution  of  the  United  States,  Mr.  Story  says  (roL 
2,  §  1897) :  "  The  importance  of  this  article  will  scarcely  be  doubted 
by  any  persons  who  have  duly  reflected  upon  the  subject.  The 
militia  is  the  natural  defense  of  a  free  country  against  sudden  foreign 
mvasion,  domestic  insurrection  and  domestic  usurpations  of  power 
by  rulers.  It  is  against  sound  policy  for  a  free  people  to  keep  up  a 
large  military  establishment  and  standing  armies  in  times  of  peace, 
both  from  the  enormous  expense  with  which  they  are  attended,  and 
the  facile  means  which  they  afford  to  ambitious  rulers  to  subvert  the 
government  or  trample  upon  the  rights  of  the  people.  The  right  of 
the  citizen  to  keep  and  bear  arms  has  justly  been  considered  as  the 
palladium  of  the  liberties  of  the  republic,  since  it  offers  a  strong 
moral  check  against  usurpation  and  arbitrary  power  of  rulers;  and 
will  in  general,  even  if  these  are  successful  in  the  first  instance, 
enable  the  people  to  resist  and  triumph  over  them." 

We  cite  this  passage  as  throwing  light  upon  what  was  intended  to 
be  guaranteed  to  the  people  of  the  States,  against  the  power  of  the 
federal  legislature,  and  at  the  same  time  as  showing  clearly  what  is 
the  meaning  of  our  own  constitution  on  this  subject,  as  it  is  evident 
the  State  constitution  was  intended  to  guard  the  same  right  and 
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with  the  same  endfl  in  yiew.  So  that  the  meaning  of  the  one  will 
give  us  an  understanding  of  the  purpose  of  the  other. 

The  passage  from  Story  shows  clearly  that  this  right  was  intended, 
as  we  haye  maintained  in  this  opinion,  and  was  guaranteed  to  and  to 
be  exercised  and  enjoyed  by  the  citizen  as  such,  and  not  by  him  as  a 
soldier^  or  in  defense  solely  of  his  political  rights. 

Mr.  Story  adds  in  this  section:  ^'Yet  though  this  truth  would 
seem  to  be  so  clear  (the  importance  of  a  militia),  it  cannot  be  dis- 
guised that  among  the  American  people  there  is  a  growing  indiffer- 
ence to  any  system  of  militia  discipline,  and  a  strong  disposition, 
from  a  sense  of  its  burdens,  to  be  rid  of  all  regulations.  How  is  it 
practicable,''  he  asks,  **  to  keep  the  people  duly  armed  without  some 
organization,  it  is  difficult  to  see.  There  is  certainly  no  small  danger 
that  indifference  may  lead  to  disgust,  and  disgust  to  contempt,  and 
thus  gradually  undermine  all  the  protection  intended  by  this  daose 
of  our  national  bill  of  rights.'' 

We  may  for  a  moment  pause  to  reflect  on  the  fact  that  what  was 
once  deemed  a  stable  and  essential  bulwark  of  freedom, "  a  well- 
regulated  militia,"  though  the  clause  still  remains  in  our  constitu- 
tions, both  State  and  federal,  has,  as  an  organization,  passed  away  in 
almost  eyery  State  of  the  Union,  and  only  remains  to  us  as  a  memory 
of  the  past,  probably  neyer  to  be  reyiyed. 

As  we  understand  the  able  opinion  of  Judge  Qresk  in  the  case  of 
Aymette  y.  State^  2  Humph.  158,  he  holds  the  same  general  yiews  on 
this  question  which  are  to  be  foimd  in  this  opinion.  He  says:  ''As 
the  object  for  which  the  right  to  keep  and  bear  arms  is  secured  is  of 
a  general  nature,  to  be  exercised  by  the  people  in  a  body  for  their 
common  defense,  so  the  arms — the  right  to  keep  which  is  secured — 
are  such  as  are  usually  employed  in  ciyilized  warfare,  and  constitute 
tlie  ordinaiy  military  equipment  If  the  citizens  haye  these  arms 
in  their  hands,  they  are  prepared  in  the  best  possible  manner  to  repel 
any  encroachments  upon  their  rights  by  those  in  authority." 

He  says  on  page  159:  "The  legislature,  therefore,  have  a  right  to 
prohibit  the  wearing  or  keeping  weapons  dangerous  to  the  peace  and 
safety  of  the  citizen,  and  which  are  not  usual  in  ciyiljzed  warfare,  or 
would  not  contribute  to  the  common  defense."  And  we  add  that 
this  right  to  keep  arms,  though  one  secured  by  the  constitution,  with 
such  incidents  as  we  haye  indicated  in  this  opinion,  yet  it  is  no  more 
aboye  regulation  for  the  general  good  than  any  other  right.  The 
right  to  hold  property  is  secured  by  the  constitution,  and  no  man  can 
Vol.  VIIL  — 8 
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be  deprived  of  his  property  "  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  If  the  citizen  is  possessed  of  a  horse,  under  the 
constitution  it  is  protected  and  his  right  guaranteed,  but  he  could 
not,  by  virtue  of  this  guaranteed  title,  claim  that  he  had  the  right 
to  take  his  horse  into  a  church  to  the  disturbance  of  the  people;  nor 
into  a  public  assemblage  in  the  streets  of  a  town  or  city  if  the  legis- 
lature choose  to  prohibit  the  latter  and  make  it  a  high  misdemeanor. 

The  principle  on  which  all  right  to  regulate  the  use  in  public  of 
these  articles  of  property  is,  that  no  man  can  so  use  his  own  as  to 
violate  the  rights  of  others,  or  of  the  conmiunity  of  which  he  is  a 
member. 

So  we  may  say  with  reference  to  such  arms  as  we  have  held  he  may 
keep  and  use  in  the  ordinary  mode  known  to  the  country,  no  law 
can  punish  him  for  so  doing  while  he  uses  such  arms  at  home  or  on 
his  own  premises;  he  may  do  with  his  own  as  he  will  while  doing  no 
wrong  to  others.  Yet,  when  he  carries  his  property  abroad — goes 
among  the  people  in  public  assemblages  where  others  are  to  be  affected 
by  his  conduct,  then  he  brings  himself  within  the  pale  of  public 
regulation,  and  must  submit  to  such  restrictions  on  the  mode  of 
using  or  carrying  his  property  as  the  people,  through  their  legisla- 
ture, shall  see  fit  to  impose  for  the  general  good. 

We  may  here  refer  to  the  cases  of  Bliss  v.  Commonwealth,  2  Litt 
(Ky.)  90;  State  v.  Eeidy  1  Ala.  612,  and  case  of  Nunn  v.  State  of 
Oeorgitty  1  Kelly  (Oa.),  243,  as  containing  much  of  interesting  and 
able  discussion  of  these  questions;  in  the  two  last  of  which  the  gene- 
ral line  of  argument  found  in  this  opinion  is  maintained.  The  Ken- 
tucky opinion  takes  a  different  view,  with  which  we  cannot  agree. 
We  have  not  followed  precisely  either  of  these  cases,  but  have  laid 
down  our  own  views  on  the  questions  presented,  aided,  however, 
greatly  by  the  reasoning  of  these  enlightened  courts. 

We  hold,  then,  that  the  act  of  the  legislature  in  question,  so  far 
as  it  prohibits  the  citizen  "  either  publicly  or  privately  to  carry  a 
dirk,  sword-cane,  Spanish  stiletto,  belt  or  pocket  pistol,*'  is  constitu- 
tional. As  to  the  pistol  designated  as  a  revolver,  we  hold  this  may 
or  may  not  be  such  a  weapon  as  is  adapted  to  the  usual  equipment 
of  the  soldier,  or  the  use  of  which  may  render  him  more  efficient  as 
such,  and  therefore  hold  this  to  be  a  matter  to  be  settled  by  evidence  as 
to  n  hat  character  of  weapon  is  included  in  the  designation  "  revolver.** 
We  know  there  is  a  pistol  of  that  name  which  is  not  adapted  to  the 
equipment  of  the  soldier,  yet  we  also  know  that  the  pistol  krown  as 
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the  repeater  is  a  soldier's  weapon  —  skill  in  the  use  of  which  wiU 
add  to  the  efSciency  of  the  soldier.  If  such  is  the  character  of  the 
weapon  here  designated,  then  the  prohibition  of  the  statute  is  too 
broad  to  be  allowed  to  stand  consistently  with  the  views  herein 
expressed.  It  will'be  seen  the  statute  forbids  by  its  terms  the  cai- 
Tjing  of  the  weapon  publicly  or  privately,  without  regard  to  time  or 
place  or  circumstances,  and  in  effect  is  an  absolute  prohibition  against 
keeping  such  a  weajion,  and  not  a  regulation  of  the  use  of  it.  Undei 
this  statute,  if  a  man  should  carry  such  a  weapon  about  his  own 
home,  or  on  his  own  premises,  or  should  take  it  from  his  home  to  a 
gunsmith  to  be  repaired,  or  return  with  it,  should  take  it  from  his 
room  into  the  street  to  shoot  a  rabid  dog  that  threatened  his  child, 
he  would  be  subjected  to  the  seyere  penalties  of  fine  and  imprison- 
ment prescribed  in  the  statute. 

In  a  word,  as  we  have  said,  the  statute  amounts  to  a  prohibition 
to  keep  and  use  such  weapon  for  any  and  all  purposes.  It  therefore, 
in  this  respect,  violates  the  constitutional  right  to  keep  arms,  and 
the  incidental  right  to  use  them  in  the  ordinary  mode  of  using  such 
arms,  and  is  inoperative. 

If  the  legidaturo  think  proper,  they  may  by  a  proper  law  regulate 
the  carrying  of  this  weapon  publicly  or  abroad  in  such  a  manner  as 
may  be  deemed  most  conducive  to  the  public  peace,  and  the  protec* 
tion  and  safety  of  the  community  from  lawless  violence.  We  only 
hold  that  as  to  this  weapon  the  prohibition  is  too  broad  to  be  sus- 
tained. 

The  question  as  to  whether  a  man  can  defend  himself  against  an 
indictment  for  carrying  arms  forbidden  to  be  carried  by  law,  by 
showing  that  he  carried  them  in  self-defense,  or  in  anticipation  of  an 
attack  of  a  dangerous  character  upon  his  person,  is  one  of  some 
little  difficulty.  The  real  question  in  such  case,  however,  is  not  the 
right  of  self-defense,  as  seems  to  be  supposed  (for  that  is  conceded 
by  our  law  to  its  fullest  extent),  but  the  right  to  use  weapons,  or 
select  weapons  for  such  defense,  which  the  law  forbids  him  to  keep 
or  carry  about  his  person.  If  this  plea  could  be  allowed  as  to 
weapons  thus  forbidden,  it  would  amount  to  a  denial  of  the  right  of 
the  legislature  to  prohibit  the  keeping  of  such  weapons;  for,  if  he 
may  lawfully  use  them  in  self-defense,  he  may  certainly  provide 
them  and  keep  them  for  such  purpose;  and  thus  the  plea  of  right 
it  self-defense  will  draw  with  it,  necessarily,  the  right  to  kef  p  and 
oie  every  thing  for  such  purpose,  however  pernicious  to  the  gen- 
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eral  interest  or  peace  or  quiet  of  the  commanity.  Admitting  the 
right  of  self-defense  in  its  broadest  sense,  still  on  sonnd  principle 
every  good  citizen  is  bonnd  to  yield  his  preference  as  to  the  meani 
to  be  used  to  the  demands  of  the  public  good;  and  where  certain 
\i  capons  are  forbidden  to  be  kept  or  used  by  the  law  of  the  land  in 
order  to  the  prevention  of  crime  —  a  great  public  end — no  man  can 
be  permitted  to  disregard  this  general  end  and  demand  of  the  oom« 
'munity  the  right,  in  order  to  gratify  his  whim  or  willful  desire  to  use 
a  particular  weapon  in  his  particular  self-defense.  The  law  allows 
ample  means  of  self-defense  without  the  use  of  the  weapons  which 
we  liave  held  may  be  rightfully  proscribed  by  this  statute.  The 
object  being  to  banish  these  weapons  from  the  community  by  an 
absolute  prohibition  for  the  prevention  of  crime,  no  man's  particular 
safety,  if  such  case  could  exist,  ought  to  be  allowed  to  defeat  this 
end.  Mutual  sacrifice  of  individual  rights  is  the  bond  of  all  social 
organizations,  and  prompt  and  willing  obedience  to  all  laws  passed 
for  the  general  good  is  not  only  the  duty,  but  the  highest  interest  of 
every  man  in  the  land* 

The  principle  we  have  laid  down  is  sustained  by  a  well-established 
rule  of  the  law  of  nations  in  the  conduct  of  war.  While  the  general 
rule  is  that  one  belligerent  may  do  his  enemy  all  the  injury  he  can, 
and  for  such  purpose  may  lawfully  kill  him,  yet  the  use  of  poisoned 
weapons  is  forbidden  by  the  law  of  nations  on  the  ground  that 
higher  ends  are  thereby  subserved,  and  the  rights  of  sovereign  bel- 
ligerent nations  even  should  be  made  subordinate  to  these  ends: 
Vattel,  Law  of  Nations,  top  p.  361.  So  while  the  right  of  self-defense 
is  one  at  all  times  to  be  maintained,  yet,  as  to  the  means  used  to  attain 
this  end,  they  must  be  subordinated  to  the  higher  claims  of  the 
general  good  of  the  community. 

We  admit  extreme  cases  may  be  put  where  the  rule  may  work 
liarshly,  but  this  is  the  result  of  all  general  rules;  that  they  may 
work  harshly  sometimes  in  individual  cases.  By  our  system,  how- 
ever, allowing  the  attorney-general  to  enter  noUe  prosequi,  with  the 
assent  of  the  court,  there  is  but  little  danger  of  the  law  being 
enforced  in  any  such  cases  to  the  detriment  of  any  one;  and  if  such 
case  should  occur,  an  application  to  executive  clemency  may  fairly  be 
assumed  as  the  remedy  provided  by  the  constitution  to  meet  all  sucfa 
exigencies. 

In  the  case  of  TTis  State  v.  AndreivSy  one  of  the  cases  now  undei 
mvestigation,  it  is  stated  in  bill  of  exceptions  that  a  ^  plea  of  self 
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defense  "  i^as  filed,  demurred  to,  and  demurrer  overruled.  We  can- 
not notice  the  action  of  the  court  on  this  question,  as  the  plea  is 
not  set  out  so  that  we  can  see  its  allegations  and  judge  of  their 
merits. 

It  was  proposed,  however,  to  prove  **  that  there  was  a  set  of  men 
in  the  neighborhood  of  defendant  during  the  time  he  had  carried 
his  pistol  and  before,  seeking  the  life  of  defendant"  This  testimony 
was  objected  to,  and  objection  sustained  by  the  court  We  cannot 
see  from  this  statement  that  the  court  erred,  as  the  character  of  the 
weapon  is  nowhere  shown;  and  it  may  have  been  such  a  weapon  as 
we  have  held  above  to  have  been  properly  forbidden  to  be  carried  at 
alL    If  so,  then  it  was  no  defense  to  the  indictment 

The  proof,  however,  showed  that  he  had  been  in  the  habit  of  car- 
rying a  pistol  since  the  war.  In  such  a  case  he  could  not  claim  that 
he  was  really  in  peril  of  life  or  limb  or  great  bodily  harm  so  immi- 
nent as  to  present  any  element  of  self-defense  in  justification  of  his 
carrying  his  pistol. 

The  law  of  the  land  gave  him  ample  protection,  if  he  had  chosen 
to  seek  its  aid,  by  authorizing,  on  proper  application,  the  arrest  of 
the  parties  and  sureties  to  keep  the  peace  or  confinement  in  prison 
to  prevent  the  threatened  injury.  No  court  can  assume  that  the  law 
in  such  case  would  be  powerless  to  give  the  needed  protection.  And 
we  hold  that  it  is  not  only  the  highest  duty  of  all  to  submit  to  the 
law  and  seek  its  protection,  thus  doing  reverence  to  its  mandates, 
but  that  this  involves  no  humiliation  nor  element  of  cowardice. 
On  the  contrary,  it  marks  the  highest  moral  courage  to  do  right, 
notwithstanding  passion  and  pride  may  urge  us  to  the  contrary 
course.  He  who  subordinates  his  pride  and  his  passions  to  the  high 
behests  of  social  duty  has  shown  himself  as  possessing  the  highest 
attributes  of  a  noble  manhood,  sacrifice  of  self  and  pride  for  the 
public  good,  in  obedience  to  Uw. 

In  this  view  of  the  case,  the  question  of  what  circumstances  will 
justify  a  party  in  carrying  arms  such  as  the  constitution  permits 
him  to  keep  in  legitimate  self-defense  is  hardly  fairly  before  us.  We 
may  say  that  the  clause  of  the  constitution  authorizing  the  legisla- 
ture to  regulate  the  wearing  of  arms  with  a  view  to  prevent  crime 
could  scarcely  be  construed  to  authorize  the  legislature  to  prohibit 
such  wearing  where  it  was  clearly  shown  they  were  worn  bona  fide 
to  ward  off  or  meet  imminent  and  threatened  danger  to  life  or  limb 
or  great  bodily  harm,  circumstance^  essential  to  make  out  a  case  of 
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Belf-defense.  It  might  well  be  maintained  they  were  not  worn  under 
such  circdmstances  in  order  to  crime,  or  that  such  purpose  existed, 
or  that  the  wearing  under  the  circumstances  indicated  of  a  weapon 
that  might  lawfully  be  kept,  had  any  direct  tendency  to  produoe 
crime.  On  the  contrary,  the  purpose  would  be  to  prevent  the  com- 
inissiou  of  crime  on  the  part  of  another. 

if  the  party  is  protected  in  the  keeping  and  use  of  such  arms  as 
we  have  indicated,  only  to  be  restrained  by  such  regulations  as  may 
be  enacted  by  the  legislature  with  a  view  to  prevent  crime,  it  would 
seem  that  the  use  of  such  a  weapon  for  defense  of  the  person  when 
in  actual  peril,  the  end  being  a  lawful  one,  ought  not,  upon  any 
sound  principle,  to  subject  a  party  to  punishment  However,  when 
the  legislature  shall  enact  a  law  regulating  the  wearing  of  weapons 
constitutionally  allowed  to  be  kept  and  used,  as  held  in  this  opinion, 
the  question  may  be  presented  fairly  and  can  be  decided. 

There  was  a  motion  to  quash  the  indictment  in  each  one  of  these 
cases,  which  was  overruled.  The  indictment  in  each  case  only 
charges  that  the  parties  carried  a  pistol,  without  specifying  the  char- 
acter of  the  weapon,  whether  belt  or  pocket  pistol  or  revolver.  This 
was  too  indefinite  a  charge  on  such  a  st<atute,  however  literally  it 
might  be  construed.  There  should  be  such  specifications  in  the 
mdictment  as  will  enable  the  court  to  see  that  the  weapon  forbidden 
by  the  statute  has  been  worn,  and  to  inform  the  defendant  of  the 
character  of  weapon  for  the  carrying  of  which  he  is  to  be  held  to 
answer. 

For  this  error  the  cases  will  be  reversed ;  the  indictments  quashed 
and  remanded  to  the  circuit  courts  to  be  further  proceeded  in. 

N10HOL8ON,  G.  J.,  and  Deadrice,  J.,  concurred  m  the  general 
views  of  the  opinion.  Skeed,  J.,  dissented  from  so  much  of  the 
opinion  as  questioned  the  right  of  the  legislature  to  prohibit  the 
wearing  of  arms  of  any  description,  or  sought  to  limit  the  operation 
of  the  act  of  1870. 

Nelson,  J.,  delivered  a  dissenting  opinion. 

Reversed. 

Kon.  —In  BUM  V.  OomnumweaiUu,  2  litt.  (Ky.)  90,  the  statute  **to  prerent  penoni 
wearing  concealed  arms/'  was  held  unconstitutional,  as  infringing  on  the  right  of  the 
people  to  wear  arms  In  defense  of  themselves  and  the  State.  But  In  State  ▼.  Jtaiul,  n 
La.  An.  890,  such  a  statute  was  held  not  to  infringe  the  prorisions  of  the  United  States 
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Mfwtitatlon ;  but  wm  a  measure  of  polioe,  problbltlDg  only  a  partieulisr  mode  of  carry- 
lug  arms  which  Is  found  dangerous  to  the  peace  of  society.  In  Stoekdale  ▼.  The  Stats^ 
kB  Oa.  S86,  it  was  decided  that  a  statute  prohibiting  the  open  wearing  of  arms  upon  the 
persQO  violates  the  proTislonof  the  constitution,  though  a  .statute  against  wearing 
eonoealed  arms  does  not.  So  in  Alabama  It  was  held  that  a  statute  against  carrying 
concealed  weapons  was  not  in  ▼loiatlon  of  a  guaranty  In  the  State  constitution,  of  the 
light  to  every  citlsen  **  to  bear  arms  in  defense  of  htmsetf  and  of  the  State.'*  Owen  t. 
BtnU,  81  Ala.  887,  and  see  also  Coekrum  ▼.  SUUe^  Zi  Texas,  304.  To  the  same  effect  Is 
Aflte  T.  Bttasorti.  4  Ark.  la,  Aots  ▼.  Jfiteftdl,  8  Blackf .  an. — BSP. 
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fhtnUan  in  aid  4^  raUroadi,    OtmitUuHonal  LaW'^appakMng  power ^whai 

U  an  "officer,'* 

An  act  of  the  l^giBl&tare  authorizing  a  city  to  raise  bj  taxation  of  ita  dtiiena 
the  means  for  constructing  a  railroad  leading  into  such  clty»  from  points 
within  or  without  the  State,  when  the  railroad  is  deemed  bj  a  majority  of 
the  citizens  to  be  essential  to  the  interests  of  the  dty,  is  not  nnoonstitu- 
tional. 

The  legislature  of  Ohio  authorised  the  Judges  of  the  superior  court  to  appoint 
trustees  of  a  contemplated  railway.  Held,  (1)  that  this  was  not  an  exercise 
of  the  appointing  power,  forbidden  to  the  legislature  bj  article  II,  section  27 
of  the  State  constitution,  such  trustees  not  being  public  offieere  in  the  oonstitu- 
tional  sense,  and  their  appointment  by  the  court  being  a  legitimate  function ; 
(8)  that  the  act  was  not  in  violation  of  article  4,  section  14  of  the  State  consti- 
tution, prohibiting  the  Judges  from  holding  any  other  office,  such  power  of 
appointment  being  only  an  additional  power  or  duty  annexed  to  an  existing 
office  and  not  a  new  office ;  and  (8)  the  act  was  Lot  in  violation  of  article  II, 
section  20  of  the  State  constitution,  in  not  fixing  the  term  of  office  and  com- 
pensation of  the  trustees,  such  trustees  not  being  "  officers  "  in  the  sense  of 
the  constitution. 

Bill  for  an  injunction  filed  by  J.  Bryant  Walker,  April  12, 1870, 
in  the  snperior  conrt  of  Cincinnati.    The  opinion  snfSciently  states 


DECEMBEE  TERM,  1871.  25 

Walker  t.  City  of  OndniiAti. 

the  facta  The  defendants  demurred,  and  the  superior  court  at 
general  term  sustained  the  demurrer  and  dismissed  the  bilL  Com- 
plainant appealed. 

E.  W.  KUtredgey  F.  W.  Moore,  Charles  Heemelin  and  Scribner  dk 
Burdy  for  the  injunction. 

Stankg  MaUAewSy  Henry  Stanberrtfy  William  B.  CkMweU  and  E. 
A.  Ferffusony  against 

Scott,  0.  J.  The  question  presented  by  this  case  is  as  to  the  con- 
stitutionality and  yalidity  of  the  act  of  the  general  assembly  of  this 
State,  passed  March  4, 1869,  entitled  ^'  An  act  relating  to  cities  of 
the  first  class  having  a  population  exceeding  one  hundred  and  fifty 
thousand  inhabitants.'^ 

The  general  scope  and  purpose  of  the  act  is  to  authorize  any  such 
city  to  construct  a  line  of  railroad  leading  therefrom  to  any  other 
tenninus  in  the  State  or  in  any  other  State,  through  the  agency  of  a 
board  of  trustees  consisting  of  five  persons,  to  be  appointed  by  the 
superior  court  of  such  city,  or  if  there  be  no  superior  court  then  by 
the  court  of  common  pleas  of  the  county  in  which  such  city  is  sit- 
uated. The  enterprise  cannot,  however,  be  undertaken  until  a 
majority  of  the  city  council  shall,  by  resolution,  have  declared  such 
line  of  railway  to  be  essential  to  the  interests  of  the  city,  nor  until 
it  shall  have  received  the  sanction  of  a  majority  vote  of  the  electors 
of  the  dty,  at  a  special  election  to  be  ordered  by  the  city  council, 
after  twenty  days'  public  notice. 

For  the  accomplishment  of  this  purpose,  the  board  of  trustees  is 
authorized  to  borrow  a  sum  not  exceeding  ten  millions  of  dollars, 
and  to  issue  bonds  therefor  in  the  name  of  the  city,  which  shall  be 
secured  by  a  mortgage  on  the  line  of  railway  and  its  net  income,  and 
by  the  pledge  of  the  faith  of  the  city,  and  a  tax  to  be  annually  levied 
by  the  council,  sufficient  with  such  net  income  to  pay  the  interest 
and  provide  a  sinking  fund  for  the  final  redemption  of  the  bonds. 

In  pursuance  of  the  authority  which  this  act  purports  to  give,  the 
dty  coundl  of  Cindnnati  has  resolved  that  it  is  essential  to  the 
interests  of  that  city  that  a  line  of  railway  to  be  named  "  The  Cin- 
cinnati Southern  Bailway,'*  shall  be  provided  between  the  said  city 
of  Oindnnati  and  the  city  of  Chattanooga,  in  the  State  of  Ten- 
uessee ;  and  this  action  of  the  council  has  been  indorsed  and  approved 
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by  a  vote  of  more  than  ten  to  one  of  the  electors  of  the  city,  at  an 
election  daly  ordered  and  held  pursuant  to  the  requirements  of  the 
act  But  fifteen  hundred  of  the  electors  of  the  city  voted  against 
thi  proposed  project,  and  the  grave  question  here  presented,  on  behalf 
of 'these  unwilling  electors  and  tax  payers,  is,  whether  it  is  within  the 
power  of  the  State  legislature  to  authorize  the  taxation  of  their 
property  by  tlie  municipality  for  the  purpose  of  constructing  such  a 
line  of  railway  by  the  means  and  in  the  manner  prescribed  in  thU' 
act 

The  consequences  which  may  reasonably  be  expected  to  result 
from  the  exercise,  by  municipal  corporations,  of  powers  such  as  this 
act  purports  to  confer,  both  in  respect  to  public  and  private  interests, 
are  so  momentous  as  to  make  it  difScult  to  overestimate  the  import- 
ance of  the  question ;  and  to  demand  at  our  hands  the  most  careful 
investigation  and  deliberate  consideration.  This  is  the  first  instance 
in  the  history  of  the  State,  so  far  as  we  are  aware,  in  which  the  gen- 
eral assembly  has  undertaken  to  authorize  municipalities  to  embark 
in  the  business  of  constructing  railroads  on  their  own  sole  account, 
as  local  improvements.  The  railway  contemplated  in  this  instance 
is  several  hundred  miles  in  length,  extending  into  other  States ;  the 
sum  authorized  to  be  expended  in  its  construction  is  a  large  one, 
and  should  it  prove  inadequate  for  the  completion  of  the  road,  we 
may  reasonably  expect  it  will  be  increased  by  subsequent  legis- 
lation. 

These  considerations  and  theapparent  abuse  of  discretion  involved 
in  declaring  such  a  work  to  be  so  far  local  in  its  character  as  to  justify 
its  construction  by  a  single  city,  at  the  sole  expense  of  its  citizens, 
all  give  a  high  degree  of  interest  to  the  question.  But  we  must  bear 
m  mind  that  the  question  is  one  of  legislative  jE?ot(;^,  and  not  of  the 
wisdom,  or  even  of  the  justice  of  the  manner  in  which  that  power, 
if  it  exists,  has  been  exercised  Had  we  jurisdiction  to  pass  upon 
the  latter  question  we  should  probably  have  no  hesitation  in  declaring 
the  act  under  review  to  be  an  abuse  of  the  taxing  power. 

Let  us  then  first  inquire  under  what  conditions  it  becomes  com* 
petent  for  the  judiciary  to  declare  an  attempted  act  of  legislation, 
formally  enacted  by  the  general  assembly,  to  be  invalid,  by  reason  of 
unconstitutionality. 

Courts  cannot,  in  our  judgment,  nullify  an  act  of  legislation  on 
the  vague  ground  that  they  think  it  opposed  to  a  general  ^'latent 
spirit,"  supposed  to  pervade  or  underlie  the  constitution,  but  which 
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neither  its  tenns  nor  its  implications  clearly  disclose  in  any  of  its 
parts.  To  do  so  would  be  to  arrogate  the  power  of  making  the 
constitution  what  the  court  may  think  it  ought  to  be,  instead  of 
simply  declaring  what  it  is.  The  exercise  of  such  a  power  would 
make  the  court  sovereign  over  both  constitution  and  people,  and 
convert  the  government  into  a  judicial  despotism.  While  we  declare 
that  legislative  power  can  only  be  exercised  within  the  limits  pre- 
scribed by  the  constitution,  we  are  equally  bound  to  keep  within  the 
sphere  allotted  to  us  by  the  same  instrument  On  this  subject  we 
cannot  do  better  than  to  adopt  what  is  so  well  said  by  Judge  Coolet 
in  his  treatise  on  "  Constitutional  Limitations,"  pp.  128, 129,  where,  in 
speaking  of  limitations  upon  legislative  authority,  he  says :  '^  Some  of 
these  are  prescribed  by  constitutions,  but  others  spring  from  the  very 
nature  of  free  government  The  latter  must  depend  for  their  enforce- 
ment upon  legislative  wisdom,  discretion  and  conscience.  The  legis- 
lature is  to  make  laws  for  the  public  good  and  not  for  the  benefit  of 
individuals.  It  has  control  of  the  public  moneys,  and  should  pro- 
vide for  disbursing  them  for  public  purposes  only.  Taxes  should 
only  be  levied  for  those  pui*poses  which  properly  constitute  a  public 
bunlen.  But  what  is  for  the  public  good,  and  what  are  public  pur- 
poses, and  what  does  properly  constitute  a  public  burden,  are  ques" 
ttons  which  the  legislature  must  decide  upon  its  own  judgment,  and 
%n  respect  to  which  it  is  vested  with  a  large  discretion  which  cannot 
be  cofUrolled  by  the  courts,  except  perhaps  where  its  action  is  clearly 
evasive,  and  where,  under  pretense  of  a  lawful  authority,  it  has 
assumed  to  exercise  one  that  is  unlawful.  Where  the  power  which 
is  exercised  is  legislative  in  its  character,  the  courts  can  enforce  oily 
those  limitations  which  the  constitutiofi  imposes,  and  not  those  implied 
restrictions  which,  resting  in  theory  only,  the  people  have  been  satisfied 
to  leave  to  the  judgment,  patriotism  and  sense  of  justice  of  their  repre* 
sentatives.^'  And  he  adds  on  page  171:  ^'Nor  are  the  courts  at  lib- 
erty to  declare  an  act  void  because,  in  their  opinion,  it  is  opposed  to 
a  spirit  supposed  to  pervade  the  constitution,  but  not  expressed  in 
words;*'  citing  People  v.  Fisher,  24  Wend.  220;  Cochran  v.  Van 
Surlay,  20  id.  381;  People  v.  Oallagher,  4  Mich.  244;  Benson  v. 
Mayor  of  Albany,  24  Barb.  252;  Orant  v.  Courter,  id.  232;  Wyne- 
homer  v.  People,  13  N.  Y.  391. 

We  do  not  understand  it  to  be  claimed  that  the  act  in  question  is 
an  assumption  of  any  of  the  powers  specially  delegated  to  the  gen- 
eral government  by  the  constitution  of  the  United  States,  nor  that 
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it  IS  an  encroachment  npon  the  f onotions  and  powers  conferred  by 
die  State  constitution  on  other  departments  of  the  goyemmenty  and 
therefore  impliedly  withheld  from  the  general  assembly.  The  only 
questions,  therefore,  with  which  we  have  to  deal,  are:  1st.  Whether 
tiie  act  is  within  the  general  grant  of  legislative  power  which  the 
constitution  declares  to  be  vested  in  the  general  assembly;  and,  2d- 
Does  it  contravene  any  of  the  limitations  upon  the  exercise  of  leg- 
islative power,  which  are  either  expressed  or  clearly  implied  in  any 
of  the  provisions  of  that  instrument  And  before  we  can  answer 
the  former  question  in  the  negative,  or  the  latter  in  the  affirmative, 
our  convictions  must  be  clear  and  free  from  doubt  Lehman  v.  ifo- 
Bride,  15  Ohio  St  673 ;  C.W.  <&  Z.  S.  B.  Go.  v.  Com,  of  Clinion  Co^ 
1  id.  77,  and  authorities  there  cited. 

Let  us  then  consider,  first,  whether  this  act  is  within  the  general 
scope  of  legislative  power,  independent  of  special  constitutional  pro- 
hibition. 

That  it  is  within  the  legitimate  scope  of  legislative  power  to 
authorize  a  municipality  of  the  State  to  aid  in  the  construction  of 
a  public  improvement  such  as  a  railroad,  by  becoming  a  stockholder 
in  a  corporation  created  for  that  purpose,  and  to  levy  taxes  to  pay 
the  subscription,  must  be  regarded  as  fully  settled  in  this  State  by 
repeated  adjudication.  In  the  case  of  G,  FT.  £  Z.  R.  R,  Co.  v.  Com.  of 
Clinton  County,  1  Ohio  St  77,  the  subject  was  very  fully  considered; 
and  it  was  held  that,  as  the  Sta^je  may  itself  construct  roads,  canals, 
and  other  descriptions  of  internal  improvement,  so  it  may  employ 
any  lawful  means  and  agencies  for  that  purpose,  among  which  are 
private  companies  incorporated  for  the  construction  of  such  improve- 
ments. And  it  was  said  that,  for  much  stronger  reasons,  counties 
might  be  authorized  to  construct  works  of  a  similar  kind,  of  a  local 
character,  having  a  special  relation  to  their  business  and  interests. 
And  as  the  State  might  construct  or  authorize  the  counties  to  con- 
struct these  works  entire,  or  create  corporations  to  do  it  entire,  it  was 
held  that,  as  a  question  of  power,  each  might  be  authorized  to  do  a 
part 

The  validity  of  subscriptions  to  the  stock  of  railroad  corporations 
made  by  counties,  cities,  towns  and  townships  of  the  State,  under 
special  legislative  authority,  has  been  drawn  in  question  in  many 
cases  which  have  since  come  before  this  court,  and  in  none  of  them 
has  the  authority  of  the  legislature  to  grant  such  power  of  sub- 
icription  been  doubted.     Steubenville  <£  Indiana  R.  R.  Co.  v.  TVus* 
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iseSy  1  Ohio  St*  105;  LoomisY,  Spencer ,  id.  153;  Cass  v.  Dillon^  2  id. 
607;  Thompson  v.  Kelley,  id.  647;  Ohio  ex  rel  Moran  v.  Conimissionr 
ers  of  Clinton  Co»,  6  id.  280;  State  ex  rcl  Garrell  v.  Van  Home,  7 
id.  327;  State  ex  rel.  Smead  v.  Trustees  of  Uiiion  Toivnship,  8  id. 
394;  Trustees  of  Paris  Township  t.  Cherry,  id.  564  ;  Treadwell  v. 
Commissioners,  11  id.  183;  S.  C,  12  id.  596;  Ooshen  Township  y. 
Shoennatcer,  id.  624;  Cwnmissioners  of  Knox  Co,  v.  Nichols,  14  id. 
260;  Fosdick  v.  Village  of  Perrysburgh,  id.  472;  SlioemaJcer  v.  Ooshen 
Township,  id.  569. 

And  the  cases  in  which  such  legislative  authority  has  been  upheld 
by  the  courts  of  last  resort  in  other  States  are  too  numerous  even  for 
reference.  A  list  of  more  than  fifty  of  such  cases  may  be  found  in 
Judge  Coolby'b  treatise  before  referred  to,  p.  119,  note  4. 

If  we  even  admit  that  all  these  decisions  have  been  unwise,  yet 
it  is  clearly  too  late  to  oyerrule  them  in  this  State.  Were  the  ques- 
tion a  new  one,  and  properly  determinable  by  the  judgment  of  a 
court,  we  should  perhaps  concur  in  o})inion  witli  Judge  Redfield, 
that  subscriptions  for  railway  stock  by  cities  and  towns  do  not  come 
appropriately  within  the  range  of  municipal  powers  and  duties.  Yet 
he  is  constrained  to  add  that "  the  weight  of  authority  is  all  in  one 
direction^  and  it  is  now  too  late  to  bring  the  matter  into  serious 
debate."  2  Bedf.  on  Railways,  398,  399,  note.  And  if,  in  the  absence 
of  constitutional  prohibition,  a  municipal  corporation  may  be  author- 
ised to  aid,  by  stock  subscriptions,  in  the  construction  of  a  railway 
which  has  a  special  relation  to  its  business  and  interests,  upon  what 
principle  shall  we  deny  that  it  can  be  authorized  to  construct  it 
entirely  at  its  own  expense,  when  its  relation  is  such  as  to  render  it 
essential  to  the  business  interests  of  the  municipality  ?  And  upon 
the  question  of  fact  whether  a  particular  road  is  thus  essential  to 
the  interests  of  the  city,  this  court  in  the  case  of  the  0.  W.  &  Z. 
R.  R.,  already  referred  to,  quote  approvingly  from  the  case  of  Ooodin 
V.  Crvmp,  8  Leigh,  120,  in  which  it  was  said:  "If  then  the  test 
of  the  corporate  character  of  the  act  is  the  probable  benefit  of  it 
to  the  community  within  the  corporation,  who  is  the  proper  judge 
whether  a  proposed  measure  is  likely  to  conduce  to  the  public  interest 
of  the  city  ?  Is  it  this  court  whose  avocations  little  fit  it  for  such 
inquiries  ?  Or  is  it  the  mass  of  the  people  themselves  —  the  majority 
of  th^  corporation,  acting  (as  they  must  do  if  they  act  at  all)  under 
the  sanction  of  the  legislative  body?  The  latter  assuredly.*'  And 
in  Sharpless  v.  Mayor  of  PhUadelphia,  21  Penn.  St  147,  it  was 
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said  by  C.  J.  Black:  "  If  the  legislature  may  create  a  debt  and  lay 
taxes  on  the  whole  people  to  pay  such  subscriptions,  may  they  not 
with  more  justice  and  greater  propriety,  and  with  as  clear  a  con- 
stitutional right,  allow  a  particular  portion  of  the  people  to  tax  theni* 
selves,  to  promote  in  a. similar  manner  a  public  work  in  which  they 
have  a  special  interest?  I  think  this  question  cannot  be  answered 
in  the  negative."  •  ♦  ♦  •  ♦  j  cannot  conceive  of  a  reason  for 
doubting  that  what  the  State  may  do  in  aid  of  a  work  of  general  util- 
ity, may  be  done  by  a  county  or  city,  for  a  similar  work,  which  is 
especially  useful  to  such  county  or  city,  provided  the  State  refuses 
to  do  it  herself,  and  permits  it  to  be  done  by  the  local  authorities." 
The  question  in  that  case  was  upon  the  validity  of  subscriptions  of 
stock  made  by  the  city  of  Philadelphia  in  aid  of  two  railroads. 
One  of  these  was  the  Hempfield  road,  which  had  its  eastern  termi- 
nus at  Greensburg,  three  hundred  and  forty-six  miles  west  of  Phila- 
delphia. Both  subscriptions  were  sustained,  and  the  court  said: 
"  It  is  the  interest  of  the  city  which  determines  the  right  to  tax  her 
people.  That  interest  does  not  necessarily  depend  on  the  mere 
location  of  the  road."  •  ♦  ♦  ♦  ♦  But  jl;  jg  ^q^  q^j.  business 
to  determine  what  amount  of  interest  Philadelphia  has  in  eithnr  of 
those  improvements.  That  has  been  settled  by  her  own  officers  and 
by  the  legislature.  For  us  it  is  enough  to  know  that  the  city  ma} 
have  a  public  interest  in  them,  and  that  there  is  not  a  palpable  and 
clear  absence  of  all  possible  interest  perceptible  by  every  mind  at  the 
first  blush.  All  beyond  that  is  a  question  of  expediency,  not  of 
law,  much  less  of  constitutional  law." 

By  the  act  under  consideration,  no  railroads  are  authorized  to  be  con- 
structed, except  such  as  have  one  of  their  termini  in  the  city  which 
constructs  tliem.  And  that  a  city  has  no  peculiar  corporate  interest 
in  such  channels  of  commerce  as  lead  directly  into  it,  is  a  proposition 
which,  to  say  the  least,  is  very  far  from  being  clearly  true.  And  as 
the  public  or  corporate  interest  in  an  improvement,  rather  than  its 
particular  location,  determines  the  question  as  to  the  right  of  taxa- 
tion for  its  construction,  the  fact  that  the  road  contemplated  in  the 
present  case  will  lie  mainly  outside  of  this  State,  can  make  no  dif* 
fercnce.  The  right  of  eminent  domain  cannot  be  exercised,  nor  the 
road  coiustructed  in  or  through  other  States,  without  their  permiA- 
sion  and  authority ;  and  the  act  in  question  contemplates  nothing 
of  the  kind.     But,  when  such  consent  is  given,  we  suppose  the  par- 
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dcolar  direction  given  to  the  road  can  have  no  bearing  on  the  que8« 
tion  of  corporate  power  to  construct  it. 

It  is  also  to  be  borne  in  mind,  that  this  is  not  a  case  in  which  the 
legislature  has  determined  a  particular  public  improvement  to  be  of 
a  local  character,  and  has  imposed  the  burden  of  its  construction  on 
an  unwilling  municipality.  But  it  is  the  case  of  an  authority  given  to 
a  city  to  exercise  its  powers  of  taxation  only  for  the  construction  of 
an  improvement  which  the  local  authorities  have  declared  to  be 
essential  to  the  interest  of  the  city,  and  even  that  cannot  be  done 
till  a  majority  of  its  people  have  sanctioned  the  measure  by  their 
deliberate  votes. 

The  towns  and  cities  of  the  State  are  not  the  creations  of  the 
constitution.  It  recognizes  these  municipalities  as  existing  organi- 
sations, properly  invested  by  immemorial  usage  with  powers  of 
assessment  and  taxation  for  local  purposes  of  a  public  character, 
but  which  were  nevertheless  subject  to  control  and  regulation  by  the 
State,  and  that  these  powers  might  be  abused  unless  properly 
restricted.  The  constitution  itself  provides  where  the  power  of 
preventing  such  abuse  shall  be  vested.  It  declares,  in  article  13, 
section  6,  that  '^  the  general  assembly  shall  provide  for  the  organiza- 
tion of  cities  and  incorporated  villages,  by  general  laws,  and  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit  so  as  to  prevent  the  abuse  of  such 
power.''  It  is  very  clear,  that  this  constitutional  mandate  cannot 
be  enforced  according  to  judicial  discretion  and  judgment  In  the 
very  nature  of  the  case,  the  power  which  is  to  impose  restrictions, 
so  as  to  prevent  abuse,  must  determine  what  is  an  abuse,  and  what 
restrictions  are  necessary  and  proper.  As  is  said  by  the  learned 
aathor,  from  whose  treatise  we  have  before  quoted:  ^'The  moment 
a  court  ventures  to  substitute  its  own  judgment  for  that  of  the 
legislature,  in  any  case  where  the  constitution  has  vested  the  legis- 
lature with  power  over  the  subject,  that  moment  it  enters  upon  a 
field  where  it  is  impossible  to  set  limits  to  its  authority,  and  where 
its  discretion  alone  will  measure  the  extent  of  its  interference. 
The  rule  of  law  upon  this  subject  appears  to  be  that,  except  where 
the  constitution  has  imposed  limits  upon  the  legislative  power,  it  must 
be  considered  as  practically  absolute,  whether  it  operate  according 
to  natural  justice  or  not  in  any  particular  case.  The  courts  are  not 
the  guardians  of  the  rights  of  the  people  of  the  State,  except  as  those 
rights  are  secured  by  some  constitutional  provision  which  comes 
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within  the  judicial  cognizance.  The  protection  against  nnwise  ox 
oppressive  legislation,  within  constitutional  bounds,  is  by  an  appeal 
to  the  justice  and  patriotism  of  the  representatives  of  the  people. 
If  this  fail,  the  people  in  their  sovereign  capacity  can  correct  the 
evil ;  but  courts  cannot  assume  their  rights.''  Oooley's  Oonst.  Lim. 
167, 168. 

We  do  not  mean  to  say  that  every  legislative  enactment  is  neces- 
sarily valid  unless  it  conflict  with  some  express  provision  of  the  con- 
stitution. Undoubtedly,  the  general  assembly  cannot  divest  A  of 
his  title  to  property  and  give  it  to  B.  They  cannot  exercise  judicial 
functions.  They  can  impose  taxes  only  for  a  public  purpose.  For 
it  is  of  the  essence  of  a  tax  that  it  be  for  a  public  use.  "Not  can 
they  by  way  of  taxation  impose  a  burden  upon  a  portion  of  the  State 
only,  for  a  purpose  in  which  that  portion  of  the  State  has  no  possible 
peculiar  local  interest  But  to  justify  the  interference  of  a  court 
upon  any  of  these  grounds,  the  case  must  be  brought  clearly  and 
beyond  doubt  within  the  category  claimed ;  and  such  we  are  per- 
suaded is  not  the  case  in  respect  to  the  act  in  question. 

We  have  been  referred  to  recent  adjudications  in  several  States, 
which  are  supposed  to  sustain  the  claim  that  taxation  cannot  be 
authorized  for  the  construction  of  a  railroad  in  cases  like  the  present. 
In  the  case  of  Whiting  v.  Sheboygan  Railway  Co.,  25  Wis.  167,  it  was 
'  held  that  ^'  a  statute  levying  a  tax  for  the  sole  purpose  of  making  a 
direct  gift  of  the  money  raised  to  a  mere  private  railway  in  which  the 
State  or  the  tax  payers  have  no  ownership,  is  unconstitutional.''  The 
case  from  Michigan  of  The  People  ex  rel  The  Detroit<6  HoweU  R.  R. 
Co.  V.  Toionship  of  Salem,  20  Mich.  452  (4  Am.  Bep.  400),  proceeds 
upon  the  same  grounds.  But,  in  the  case  now  before  us,  the  road  is 
the  property  of  the  tax  payers  who  furnished  the  means  to  build  it. 
The  recent  decisions  in  Iowa  are  in  conflict  with  the  former  uniform 
line  of  decisions  on  the  subject  in  the  same  State,  and  in  all  the  cases 
referred  to  in  either  of  those  States,  the  reasoning  upon  which  the 
decisions  rest  is  in  conflict  with  what  we  cannot  but  r^ard  as  the 
settled  law  of  this  State. 

We  are  brought  to  the  conclusion  that  there  is  nothing  in  the  gen- 
eral purport  and  main  object  of  this  act  which  places  it  outside  of 
the  sphere  of  legitimate  legislative  power. 

We  proceed  to  consider  whether  it  is  in  conflict  with  any  of  the 
express  limitations  imposed  by  the  constitution. 

It  is  claimed  that  the  general  assembly,  in  the  act  in  question,  by 
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antlioriziiig  the  judges  of  the  superior  court  to  appoint  trustees  of 
the  contemplated  railway,  have  exercised  an  appointing  power  which 
is  forbidden  by  the  twenty-seyenth  section  of  the  second  article  of 
the  constitution.  The  argument  is,  that  the  trustees  whom  the  act 
authorizes  the  court  to  appoint  are  public  officers  ;  that  their  appoint- 
ment is  not  the  exercise  of  a  judicial  function,  or  of  any  power  that 
can  be  conferred  on  the  judges  of  the  court  as  such;  and  that  the 
conferring  of  this  power  of  appointment  is  the  creation  of  a  new 
and  independent  office,  which  cannot  be  filled  by  the  appointment 
of  the  legislature,  whether  the  appointee  be  designated  by  name  or 
by  reference  to  another  office  which  he  holds.  In  the  same  connec- 
tion it  is  claimed  that  this  power  of  appointment  is  conferred  on  the 
judges  of  the  superior  court  in  yiolation  of  article  four,  section  four- 
teen of  the  constitution,  which  prohibits  the  judges  of  the  supreme 
court  and  the  court  of  common  pleas  from  holding  any  other  office 
of  profit  or  trust  under  the  authority  of  this  State  or  the  United 
States.  And  it  is  further  argued  that  the  act  is  in  conflict  with 
article  2,  section  20  of  the  constitution,  because  it  does  not  fix  the 
term  of  office  and  compensation  of  the  trustees.  Are  any  of  these 
positions  clearly  well  taken  ? 

We  shall  first  inquire  whether  the  power  of  appointment  conferred 
by  this  act  on  the  judges  of  the  superior  court  involves  the  exercise 
of  an  appointing  power  by  the  general  assembly.  Were  the  judges 
thereby  appointed  to  a  public  office  ?  In  support  of  the  affirmative 
of  this  question  we  are  referred  to  the  decision  of  this  court  in  the 
ciise  of  The  State  on  relatmi  of  the  Attorney-general  v.  Kennon  et  al, 
7  Ohio  St  546.  In  that  case  it  was  held  that  the  selection  and  des- 
ignation by  name  of  the  defendants,  by  the  general  assembly,  to 
exercise  continuously  and  as  a  part  of  the  regular  and  permanent 
administration  of  the  government,  important  public  powers,  trusts 
and  duties  is  an  appointment  to  office.  But  we  think  the  present 
case  cannot  be  brought  within  the  principle  of  that  decision.  In 
this  case  there  is  no  designation  of  individuals  by  name  to  exercise 
any  public  functions  whatever.  It  is  clearly  the  case  of  an  addi- 
tional power  or  duty  annexed  to  existing  offices,  and  not  the  creation 
of  a  new  office.  Upon  the  filing  of  a  petition  by  the  city  solicitor  in 
the  superior  oourt,  praying  for  the  appointment  of  trustees,  it  is  made 
the  duty  of  the  judges  of  that  court  to  make  such  appointment,  and 
to  enter  the  same  on  the  minutes  of  their  court  The  power  of 
appointment  and  of  subsequent  removal  for  unfaithfulness  can  be 
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exercised  only  by  the  court  as  stick  ;  and  all  power  of  control  in  the 
premises  on  the  part  of  the  judges  ceases  with  the  termination  of 
their  judicial  offices.  It  is  tme  that  the  act  confers  a  new  power  on 
the  judges  of  the  8ux)erior  court,  but,  as  was  said  by  Judge  Swan  in 
his  concurring  opinion  in  the  case  referred  to,  ''  if  adding  to  the 
duties  or  powers  of  existing  offices  is  an  excuse  of  the  appointing 
power,  then  every  new  duty  required  or  power  conferred  upon  any 
State,  county  or  township  officer  must  be  deemed  the  exercise  by 
the  general  assembly  of  the  appointing  power,  and  forbidden  by  the 
constitution/' 

But  it  is  said  that  the  appointment  of  these  trustees  is  not  the 
exercise  of  a  judicial  function.  Suppose  this  to  be  so.  Does  it 
follow  that  no  functions  except  such  as  are  purely  judicial  can  be  con- 
stitutionally annexed  to  the  office  of  a  judge?  Can  judges  not  be 
made  conservators  of  the  peace,  and,  as  such,  be  required  to  dis- 
charge duties  which  are  not  of  a  judicial  chai'acter?  If  no  power 
of  appointment  to  any  office  or  position  of  public  trust  can  be 
devolved  upon  a  court  or  judge,  it  is  certain  that  many  of  tho  stat- 
utes of  this  State  are  invalid.  Quite  a  number  of  statutes  have 
been  referred  to  by  counsel,  in  which  such  power  of  appointment  ia 
given  to  probate  judges,  judges  of  the  court  of  common  pleas,  and 
judges  of  the  superior  court. 

But  is  it  clear  that  the  selection  and  appointment  of  these  trus- 
tees, which  the  act  requires  to  be  made  by  the  judges  of  the  supe- 
rior court,  and  to  be  entered  on  the  minutes  of  the  court,  is  in  no 
sense  a  judicial  act?  It  is  the  act  of  a  court,  and  the  selection  of 
the  trustees  and  the  fixing  of  the  amount  of  their  bonds  require  the 
exercise  of  judgment  and  discretion.  Authorities  are  not  wanting 
to  show  that  such  an  act  is  properly  judicial  in  its  character.  Thus, 
where  a  statute  of  New  York  authorized  a  town  to  issue  bonds  to 
aid  in  the  construction  of  a  railroad,  and  made  it  the  dutv  of  the 
county  judge  to  appoint,  under  his  hand  and  seal,  three  commis- 
sioners to  carry  into  effect  the  purposes  of  the  act,  it  was  held  by 
the  supreme  court  of  that  State  that  the  act  of  making  such 
appointment  was  judicial.  It  was  said  by  the  court :  "The  acticu 
sought  from  the  county  judge  is  judicial.  It  is  conferred  by  the 
statute  upon  the  office  of  county  judge,  to  he  exercised  under  its 
seal.  The  duty  requires  the  exercise  of  judgment  and  discretion  in 
the  selection  of  commissioners.  The  individual  is  in  no  way 
responsible  for  any  acts  of  those  he  may  select  in  the  discharge  of 
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their  duties.  In  no  sense  is  the  act  of  selecting  commissioners  min- 
isterial. They  do  not  act  on  the  command  of  the  county  judge;  he 
issues  no  process  to  them.  If,  after  appointment,  the  persons 
designated  accept  and  act,  they  do  so  under  and  by  yirtue  of  the 
statute,  and  not  in  virtue  of  the  order  designating  them  as  commis- 
sioners."   Stoeet  V.  Hulberty  51  Barb.  316. 

Nor  do  we  think  that  those  trustees  are  officers  within  the  mean- 
ing of  that  clause  of  the  constitution  which  provides  that ''  the 
general  assembly,  in  cases  not  provided  for  in  this  constitution^  shall 
fix  the  term  of  ofSce,  and  the  compensation  of  all  officers."  This 
clause  cannot  be  regarded  as  comprehending  more  than  such  offices 
as  may  be  created  to  aid  in  the  peimanent  administration  of  the  gov- 
ernment. It  cannot  include  all  the  agencies  which  the  general 
assembly  may  authorize  municipal  and  other  corporations  to  employ 
for  local  and  temporary  purposes.  These  trustees  have  no  connec- 
tion with  the  government  of  the  State,  or  of  any  of  its  subdivisions. 
They  have  nothing  to  do  with  the  general  protection  and  security 
of  persons  or  property.  Their  sole  duty  is  to  procure  and  superin- 
tend the  construction  of  a  particular  road,  and  to  lease  it  when  con- 
structed. When  this  shall  have  been  done,  so  far  as  appears  from 
the  act,  their  functions  end  ;  and  in  the  road,  when  constmoted,  the 
State  will  have  no  proprietary  interest.  All  the  railroads  of  the 
State,  though  owned  and  operated  by  private  corporations  are,  in  an 
important  sense,  public  improvements;  yet  the  officers  who  manage 
them,  and  superintend  their  pecuniary  interests,  are  not  public  offi- 
cers within  the  meaning  of  this  constitutional  provision.  No  one 
supposes  that  the  compensation  of  such  officers  must  be  fixed  by  the 
legislature. 

It  remains  to  consider,  with  reference  to  the  general  purpose  and 
object  of  the  act,  whether  there  are  in  the  constitution  special  limi- 
tations on  the  the  general  legislative  power  vested  in  the  general 
assembly,  which  prohibit  the  authorizing  of  a  city  to  raise,  by  taxa- 
tion of  its  citizens,  the  means  for  constructing  a  railroad  leading 
into  such  city,  when  such  an  improvement  is  deemed  by  a  majority 
of  the  citizens  to  be  essential  to  its  interests.  It  is  claimed  that  the 
grant  of  such  authority  is  in  violation  of  article  8,  section  C,  of  the 
constitution,  which  reads  as  follows:  ^'The  general  assembly  shall 
never  authorize  any  county,  city,  town  or  townshij  by  vote  ci  its 
citizens  or  otherwise,  to  become  a  stockholder  ir  any  joint-stock 
company,  corporation  or  association  whatever ;  or  to  raise  money 
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for,  or  loan  its  credit  to,  or  in  aid  of,  any  ench  company,  corporation 
or  association.'' 

It  is  proper  to  consider  this  section  in  connection  with  the  sec- 
tions which  precede  it  in  the  same  article,  and  with  some  proyisions 
fonnd  in  other  articles  which  bear  more  or  less  directly  npon  the 
same  and  kindred  subjects. 

The  first  two  sections  of  this  article  enumerate  the  purposes  for 
which  the  State  may  contract  debts,  and  the  third  section  declares 
that,  except  the  debts  thus  specified,  ^*  no  debt  whateyer  shall  hereafter 
be  created  by  or  on  behalf  of  the  State."  The  fourth  section 
declares  that :  ^^  The  credit  of  the  State  shall  not,  in  any  manner, 
be  given  or  loaned  to,  or  in  aid  of,  any  individual,  association  or  cor- 
poration whatever;  nor  shall  the  State  ever  hereafter  become  a  joint 
owner  or  stockholder  in  any  company  or  association,  in  this  State  or 
elsewhere,  formed  for  any  purpose  whatever."  The  fifth  section 
forbids  the  assumption  by  the  State  of  the  debts  of  any  county,  city, 
town  or  township,  or  of  any  corporation  whatever,  unless  such  debts 
shall  have  been  created  to  repel  invasion,  suppress  insurrection,  or 
defend  the  State  in  war.  In  article  12,  section  6,  it  is  declared  : 
"  The  State  shall  never  contract  any  debt  for  purposes  of  internal 
improvement."  And  article  13,  section  6,  provides  as  follows:  " The 
general  assembly  shall  provide  for  the  organization  of  cities  and 
incorporated  villages  by  general  laws,  and  restrict  their  powers  of 
taxation,  assessment,  borrowing  money,  contracting  debts  and  loan- 
ing their  credit,  so  as  to  prevent  the  abuse  of  such  power." 

In  Oas8  V.  DiUon,  2  Ohio  St.  613,  614,  it  was  held,  and  we  think 
properly,  that  the  limitations  imposed  upon  the  State  by  the  first 
three  sections  of  article  8  were  not  intended  as  limitations  upon 
her  political  subdivisions,  her  counties  and  townships.  And  the 
clear  implications  of  the  fifth  section  are,  that  counties,  cities, 
towns  and  townships  may  create  debts  to  repel  invasion,  suppress 
insurrection,  or  defend  the  State  in  war,  which  the  State  may 
assume;  and  may  also  create  debts  for  other  purposes  which  the 
State  is  forbidden  to  assume.  By  the  fourth  section  a  limitation  is 
imposed  in  respect  to  the  State,  similar  to  that  prescribed  in  the 
sixth  section,  in  regard  to  counties,  cities,  towns  and  townships. 
The  State  and  her  municipalities  and  subdivisions  are  clearly  distin- 
guished and  treated  of  separately.  It  is  to  the  latter  that  the  inhibi- 
tions of  the  sixth  section  relate.  What  are  the  extent  and  purport  of 
those  inhibitions?  Its  own  language  must  furnish  the  answer  to  this 
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qaestion,  if  that  langnage  be  plain  and  nnambigaous.  Of  coarse,  I  do 
not  mean  that  we  are  bound  to  adhere  strictly  to  the  letter,  without 
regard  to  the  erident  meaning  and  spirit  of  the  instrument.  The 
fundamental  law  of  the  State  is  to  be  construed  in  no  such  narrow 
and  illiberal  spirit.  On  the  contrary,  it  is  to  be  construed  according 
to  its  intention,  where  that  is  clear;  and  that  which  clearly  falls 
within  the  reason  of  the  prohibition  may  be  regarded  as  embodied 
in  it.  Still,  it  is  very  clear  that  we  have  no  power  to  amend  the 
constitution,  under  the  color  of  construction,  by  interpolating  pro- 
visions not  suggested  by  the  language  of  any  part  of  it.  We  cannot 
supply  all  omissions  which  we  may  believe  have  arisen  from  inad- 
vertence on  the  part  of  the  constitutional  convention.  Recurring 
then  to  the  language  of  this  section,  it  is  quite  evident  that  it  was 
not  intended  to  prohibit  the  construction  of  railroads;  nor,  indeed, 
to  prohibit  any  species  of  public  improvements. 

The  section  contains  no  direct  reference  to  railroads,  nor  to  any  other 
special  classes  of  improvements  or  enterprises.  Its  inhibitions  are 
directed  only  against  a  particular  manner  or  means  by  which,  under 
the  constitution  of  1802,  many  public  improvements  had  been  accom- 
plished. And  its  language  is  sufficiently  comprehensive  to  embrace 
every  enterprise  involving  the  expenditure  of  money  and  the  creation 
of  pecuniary  liabilities.  Under  the  constitution  of  1802,  numerous 
special  acts  of  legislation  had  authorized  counties,  cities,  towns  and 
townships  to  become  stockholders  in  private  corporations,  organized 
for  the  construction  of  railroads  to  be  owned  and  operated  by  such 
corporations.  The  stock  thus  subscribed  by  the  local  authorities  was 
generally  authorized  to  be  paid  for  by  the  issue  of  bonds,  which  were 
to  be  paid  by  taxes  assessed  upon  the  property  of  their  constituent 
bodies.  Many  of  these  enterprises  proved  unprofitable,  and  the  stock 
became  valueless.  Some  of  them  wholly  failed.  Heavy  taxation  fol- 
lowed to  meet  and  discharge  the  interest  and  principal  of  the  bonds 
thus  issued.  Towns  and  townships  were  induced  to  attempt  repudi- 
ation of  their  contracts.  And,  as  the  records  of  this  court  abund- 
antlv  show,  the  assessment  and  collection  of  the  taxes  which  the 
preservation  of  good  faith  required,  had  repeatedly  to  be  enforced  by 
mandamus.  In  many,  if  not  all  of  these  cases,  it  was  alleged  that 
the  stock  subscriptions  sought  to  be  enforced  had  been  voted  for  and 
made  under  the  influence  of  false  and  fraudulent  representations 
made  by  interested  officers  and  agents  of  the  corporation  to  be  aided 
by  the  subscription.    At  the  time  of  the  formation  and  adoption  of 
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the  present  constitntion  these  evils  had  begun  to  be  seriously  felt, 
and  excited  the  gravest  apprehensions  of  calamitous  results.  Under 
such  circumstances,  this  section  was  made  a  part  of  the  State  const  i- 
tution.  It  may  be  well  again  to  recur  to  its  language:  "  The 
general  assembly  shall  never  authorize  any  county,  city,  towii  or 
township,  by  vote  of  its  citizens  or  otherwise,  to  become  a  stockhclder 
in  any  joint-stock  company,  corporation  or  association  whatever : 
or  raise  money  for,  or  loan  its  credit  to,  or  in  aid  of  any  such  com- 
pany, corporation  or  association/'  The  mischief  which  this  section 
interdicts  is  a  business  partnership  between  a  municipality  or  subdi- 
vision of  the  State  and  individuals  or  private  corporations  or  associ- 
ations. It  forbids  the  union  of  public  and  private  capital  or  credit 
in  any  enterprise  whatever.  In  no  project  originated  by  individuals, 
whether  associatexl  or  otherwise  with  a  view  to  gain,  are  the  muni- 
cipal bodies  named  permitted  to  participate  in  such  manner  as  to 
incur  pecuniary  expense  or  liability.  They  may  neither  become 
stockholders  nor  furnish  money  or  credit  for  the  benefit  of  the 
parties  interested  therein.  Though  joint-stock  companies,  corpora- 
tions and  associations  only  are  named,  we  do  not  doubt  that  the 
reason  of  the  prohibition  would  render  it  applicable  to  the  case  of  a 
single  individual.  The  evil  would  be  the  same,  whether  the  public 
Buffered  from  the  cupidity  of  a  single  person,  or  from  that  of  several 
l^ersons  associated  together. 

As  this  alliance  between  public  and  private  interests  is  clearly  pro- 
hibited in  respect  to  all  enterprises  of  whatever  kind,  if  we  hold 
that  these  municipal  bodies  cannot  do  on  their  own  account  what 
they  are  forbidden  to  do  on  the  joint  account  of  themselves  and 
private  partners,  it  follows  that  they  are  powerless  to  make  any 
improvement,  however  necessary,  with  their  own  means  and  on 
their  own  sole  account.  We  may  be  very  sure  that  a  purpose  so 
unreasonable  was  never  entertained  by  the  framers  of  the  consti- 
tution. 

Besides,  if  this  section  is  to  be  construed  so  as  to  prohibit  muni- 
cipal corporations  from  making  improvements  on  their  own  account, 
and  with  their  own  means,  then  the  fourth  section  of  this  same 
article,  which  is  quite  similar  in  language,  must  be  held  to  prohibit 
the  making  of  any  improvements  by  the  State  on  her  own  account 
and  with  her  own  moans.  This  would  not  only  be  highly  unreason- 
able but  would  conflict  with  the  clear  implications  of  the  section 
which  prohibits  the  State  from  contracting  any  d^bt  for  purposes  o* 
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internal  improYcment    This  implies  that  the  State  may  make  all 
such  improyemeuts  as  will  not  involye  the  creation  of  a  debt 

We  find  ourselves  unable,  therefore^  upon  any  established  rules  of 
construction,  to  find  in  this  section  the  inhibition  claimed  by  coun* 
Bel  to  arise  by  implication.  It  may  be,  and  indeed  I  think  it  very 
probable,  that  had  the  framers  of  the  constitution  contemplated  the 
pn^cibility  of  a  grant  to  a  municipal  corporation  of  such  powers  as 
the  acts  under  consideration  confer,  they  would  have  interposed 
farther  limitations  upon  legislative  discretion.  But  omissions  of 
such  a  grave  character  surely  cannot  be  supplied  according  to  the 
conjectures  of  a  court 

It  is  argued,  however,  that  the  trustees  of  the  contemplated  rail- 
way are  a  corporation,  and  that  the  act  m  question  violates  the 
terms  of  this  section,  by  authorizing  the  city  to  raise  money  for  and 
loan  its  credit  to  this  corporation,  to  enable  it  to  construct  a  rail- 
road. We  tliink  it  unnecessary  to  inquire  whether  the  trustees 
provided  for  by  the  act  are  in  any  sense  a  corporation  or  not  For 
if  they  are  an  association  c*  organization  of  any  kind  whatev<:r, 
liaving  a  property  interest  in  the  road  distinct  from  that  of  the 
city,  then  the  objection  is  well  taken.  The  inhibitions  of  this  sec- 
tion are  not  directed  against  names.  But  it  is  clear  that  the  trustees 
are  a  mere  agency,  through  which  the  city  is  authorized  to  operate 
for  its  own  sole  benefit  Neither  as  individuals  nor  as  a  board  have 
Uiey  any  beneficial  interest  in  the  fund  which  they  are  to  manage, 
or  in  the  road  which  they  are  to  build.  They  are  tw  fact,  as  well 
as  in  Tiame,  but  trustees,  and  the  sole  beneficiary  of  the  trust  is  the 
city  of  Cincinnati.  They  are  authorized  to  act  only  in  the  name 
and  on  behalf  of  the  city.  Looking,  therefore,  to  the  substance  of 
things,  this  case  cannot  be  brought  within  the  terms  of  the  prohi- 
bition, unless  we  are  to  regard  the  city  itself  as  being  one  of  the 
corporations  for  which  money  is  not  to  be  raised  nor  a  loan  of  credit 
made. 

We  do  not  understand  counsel  as  relying  upon  any  other  ground 
of  objection  to  the  validity  of  this  act  than  those  which  we  have 
considered,  and  are  of  opinion  that  the  judgment  of  the  court  belo^ 
must  be  affirmed. 

Judgment  affirmed. 
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Dyb,  plamtiff  in  error,  y.  Dyjl 

8wr€tiy  ^IM%IU$  an  ^^nmtstarjf  noU. 

The  mere  omission  by  the  holder  of  a  promissoiy  note  to  pxeoent  it  to  the 
Msignee  (for  benefit  of  creditors)  of  the  prindpal  will  not  disehaxge  the 
surety. 

AcTiOK  on  a  promissory  note,  brought  by  W.  H.  H.  Dye  against 
Thomas  0.  Dye  and  Riswell  S.  Dye,  joint  and  sereral  makers,  and 
James  M.  Dye,  surety.  The  defense  of  James  M.  Dye  was  that  one 
of  the  principal  makers  had  made  an  assignment  for  the  benefit  of 
creditors,  and  that  the  holder  of  the  note  had  neglected  to  present  it 
to  the  assignees,  whereby  he  (the  surety)  claimed  to  be  discharged. 
This  point  was  orerruled,  and  judgment  for  plaintiff  was  rendered. 
James  M.  Dye  asked  leaye  to  file  his  petition  in  error. 

12. 8.  Harty  for  motion. 

H.  G.  Sellers  and  O.  D.  BurgesSy  against. 

Day,  J.  The  error  alleged  originated  in  the  court  of  common  pleas. 
The  action  in  that  court  was  on  a  promissory  note.  One  of  the 
defendants,  who  was  surety  on  the  note,  interposed  a  defense  which 
raises  the  material  question  to  be  considered:  Will  the  mere  neglect 
of  the  holder  61  a  note  to  present  it  to  the  assignee  of  the  principal 
discharge  the  surety  to  the  extent  that  might  hare  been  thereby 
realized  on  it  out  of  the  assets  of  the  principal. 

No  case  upon  this  precise  point  has  been  brought  to  our  attention; 
we  are,  therefore,  left  to  determine  it  upon  the  principles  that  run 
through  the  cases  on  analogous  questions. 

The  case  before  us  is  not  embarrassed  by  considerations  that  arise 
m  cases  where  the  principal  debtor  is  discharged  by  the  negligence 
of  the  creditor,  for  the  statute  of  this  State  in  relation  to  assignments 
leaves  the  liability  of  the  principal  makers  of  the  note  unaffected  by 
the  neglect  to  present  it  for  allowance  and  payment  out  of  the  asse^ 
in  the  hands  of  the  assignees. 

A  creditor  may,  however,  in  many  ways  do  that  which^  though  it 
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may  not  aflFect  the  liability  of  the  principal,  will  exonerate  sureties. 
In  all  such  cases,  the  discharge  of  the  surety  is  based  on  some  recog- 
nized and  well-defined  principle,  and,  in  general,  results,  from  a 
podtiye  act  of  the  creditor  which  operates  to  the  prejudice  of  the 
surety.  Passiveness  on  the  part  of  the  creditor  will  not  discharge 
the  surety,  unless  he  omits  to  do,  when  required  by  the  surety,  what 
the  law  or  his  duty  enjoins  him  to  do,  or  unless  he  neglects,  to  the 
injury  of  the  surety,  to  discharge  his  duty  in  any  matter  in  which 
he  occupies  the  position  of  a  trustee  for  the  surety.  Tfie  Farmers^ 
Bank  of  Canton  v.  Ratfnolds,  13  Ohio,  84 ;  Schrceppell  v.  ShaWy  3 
Gomst.  446 ;  1  Story's  Eq.,  §  325 ;  and  note  to  Rees  v.  Barringtony 
3  Lead.  Gaa.  Eq.  529,  for  a  full  reference  to  the  authorities  on  the 
subject 

The  discharge  of  the  surety  is  not  claimed  in  this  case,  by  reason 
of  any  poaitiTe  act  of  the  creditor,  nor  by  reason  of  his  neglect  to 
prosecute  the  claim,  after  being  required  by  the  surety  to  do  so  by 
notice  in  writing,  in  accordance  with  the  statute,  nor,  indeed,  by 
reason  of  his  neglect  to  comply  with  any  requirement  of  the  surety 
whatever,  for,  from  aught  that  appears,  the  passiveness  of  the  surety 
equaled  that  of  the  creditor.  Nor  did  the  creditor  have  -aiy  thing 
in  his  hands,  actually  or  constructively,  in  the  nature  of  a  trust 
Then,  upon  the  principles  already  so  broadly  stated,  it  would  seem 
that  the  surety  was  not  exonerated  from  liability  on  the  note. 

But  it  is  claimed  that  it  was  the  duty  of  the  creditor  to  present 
the  note  to  the  assignees,  and  thus  save  the  surety  harmless  from  the 
debt,  and  that  his  neglect  to  do  so  was,  consequently,  a  fraud  on  tlie 
surety.  This  claim  of  fraud,  it  will  be  seen,  rests  on  the  supposi- 
tion that  it  was  a  duty  the  creditor  owed  to  the  surety,  to  present 
the  note  to  the  assignees  in  order  to  protect  him  from  liability. 
What  might  have  been  his  duty,  if  the  surety  had  required  him  to 
present  the  note,  we  are  not  called  upon  to  decide.  But  so  long  as  the 
surety  is  willing  to  remain  passive,  why  may  not  the  creditor?  He 
may  be  entirely  wiUing  to  continue  to  rest  upon  the  credit  he  had 
originally  given  to  the  surety,  rather  than  take  upon  himself  the 
trouble  and  expense  of  claiming  a  dividend  out  of  the  assets  of  the 
principal ;  for  he  may  look  to  the  surety  as  well  as  the  principal  for 
the  payment  of  the  debt  He  gave  credit  to  both  equally,  while 
the  surety  trusted  to  the  principal  alone  for  his  indemnity.  So  far 
•8  the  interest  of  the  creditor  was  concerned,  it  was  a  matter  3I 
bdifference  to  him  which  of  the  makers  of  the  note  paid  it ,  but 
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it  was  directly  for  the  interest  of  the  surety  that  the  note  should  be 
paid  out  of  the  assets  of  the  principal.  It  would,  therefore,  seem 
most  reasonable  that  he  should  be  the  primary  ])arty  to  move  for  the 
accomplishment  of  that  object,  for  he  who  enjoys  the  benefit  ought 
to  sustain  tlie  burden.  At  least  he  might  have  requested  the  cred- 
itor to  present  the  note  to  the  assignees,  and,  if  he  refused  to  do  so, 
I  see  no  reason  why  he  might  not  have  done  it  himself,  nor  why,  if 
the  assignees  had  refused  to  allow  it,  he  might  not  have  enforced  it 
by  action,  for  the  statute  gives  to  the  surety  substantially  every 
remedy  that  the  creditor  has,  to  enforce  payment  of  a  claim  by  the 
principal.  The  note  became  due  within  the  time  mentioned  in  the 
statute  for  the  presentation  of  claims,  and  was  overdue  more  than 
two  months  before  the  assignees  were  authorized  by  law  to  make  a 
dividend,  and  more  than  two  years  before  their  final  settlement. 
The  surety  was  not  at  any  time  debarred  from  any  of  his  legal  reme- 
dies against  the  principal,  or  his  assets  in  the  hands  of  the  assignees; 
and  if,  by  possibility,  they  were  not  as  ample  as  those  of  the  creditor, 
he  might  at  least  have  made  them  equally  so,  by  discharging  his  own 
obligation  to  the  creditor  by  payment  of  the  note  when  it  became 
due.  At  best,  then,  the  surety  was  not  less  in  default  than  the 
creditor,  and,  therefore,  can  claim  no  equitable  right  against  him« 
Indeed,  if  the  surety  had  discharged  his  duty,  by  payment  of  the 
note  when  it  became  due,  the  creditor  would  have  had  no  claim  to 
present  to  the  assignees  of  the  principal ;  the  surety's  own  default 
to  the  creditor,  tiierefore,  in  fact  becomes  the  ground  of  his  claim 
against  him.  Since,  then,  the  breach  of  duty  charged  against  the 
creditor  cannot  be  sustained  without  giving  the  surety  the  advantage 
of  his  own  default,  I  know  of  no  principle  on  which  his  claim  can 
be  tolerated. 

The  case  of  McCollum  v.  Williams^  Exr*8^  9  Vt  143,  is  much 
relied  on  by  the  plaintiff  in  error.  In  that  case,  the  note  was 
barred  as  against  the  estate  of  the  principal,  by  reason  of  the  credi- 
tor's failure  to  present  it  to  the  administrator  within  the  time  lim- 
ited by  law,  and  the  creditor  sought  to  charge  the  estate  in  equity 
through  its  liability  to  the  surety  on  the  note.  Belief  was  refused, 
in  part,  on  the  ground  that  good  faith  required  the  creditor  to  pre- 
sent his  note  to  thd  administrator,  and  that,  therefore,  the  negli- 
gence of  the  creditor,  which  discharged  the  principal,  also  dis- 
charged the  surety.  But  that  case  is  distinguishable  from  this,  in 
that,  here  the  principal  was  not  discharged,  nor  does  it  appear,  as  it 
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did  iu  that  case,  that  the  surety  was  out  of  the  country,  and  liad  no 
notice  of  the  decease  of  the  priudpal. 

Hut  so  far  as  the  ruling  in  that  case  has  any  application  to  this« 
the  weight  of  authority  is  against  it.  In  Johnson  v.  Tke  Planter^ 
Bank,  4  Sinedes  &  Marsh.  165,  it  was  held  that  the  surety  on  a 
note  was  not  discharged,  although  it  was  barred  as  against  the 
estate)  of  the  principal,  by  reason  of  the  omission  of  tlie  holder 
of  the  note  to  present  it  to  the  administrator  within  the  time 
Umited.  In  that  case,  after  stating  the  general  rule,  "  that  the  obli- 
gation of  the  surety  becomes  extinct  by  the  extinction  of  the  obli- 
gation of  the  principal  debtor,"  the  court  say :  "An  exception  to  this 
rule  takes  place  whenever  the  extinction  of  the  obligation  of  the 
principal  arises  from  causes  which  originate  in  the  law,  and  not  in 
the  voluntary  act  of  the  creditor,  as  in  bankruptcy.  Theobold  on 
Principal  and  Surety,  67;  Brown  v.  Ciirr,  7  Bing.  508.  The  creditor, 
in  order  to  preserve  his  rights  against  the  surety,  is  not  bound  to 
active  diligence,  and,  if  he  merely  remains  passive,  his  rights  are 
not  impaired."  Theobold,  80.  *  *  *  *  *  « Xhe  creditor  would 
not  often  give  the  credit  without  security  ;  he  takes  it  for  his  own 
indemnity.  The  surety  knows  his  own  risk.  If  he  desires  to  lessen 
that  risk,  he  may  file  a  bill  to  compel  the  bringing  of  the  suit,  or,  by 
payment,  he  may  have  an  assignment  of  the  instrument  But, 
while  both  remain  passive,  the  operation  of  the  law  will  not  dis- 
cliarge  surety."  ♦♦♦**«  xhe  sureties  may,  in  such  cases, 
compel  the  presentment  of  the  claim  in  due  time,  and  thus  preserve 
their  recourse  against  the  estate  beyond  doubt.  If  they  fail  to  do 
80,  they  are  in  fault  in  neglecting  to  protect  their  interest,  and  have 
no  right  to  throw  the  consequences  of  their  negligence  upon  the 
creditor.** 
To  the  same  effect  is  the  holding  in  Nashville  Bank  v.  Campbell^ 

7  Yerg.  353  ;  Hooks  dk  Wright  v.  Branch  Bank  of  Mobile^  3  Ala. 
580;  Vredenbwgh  v.  Snyder ^  6  Iowa,  39;  and  SiUey  v.  McAllaster^ 

8  N.  H.  389. 

In  the  last  case  cited,  the  chief  justice,  in  delivering  the  opinion 
of  the  court,  said :  **  It  is  well  settled  that  a  discharge  of  the  princi- 
oal,  under  a  bankrupt  law,  does  not  discharge  the  surety."  Flagg  v. 
Tyler,  6  Mass.  33;  Welsh  v.  Welsh,  4  M.  &  S.  334;  Martin  v.  Breck* 
nett,  2  id.  39  ;  4  J.  B.  Moore,  153. 

''And  a  creditor  is  under  no  obligation  to  prove  his  debt  under  a 
commission  of  bankruptcy  of  the  principal,  unless  the  surety  gives 
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to  the  creditor  an  indemnity  for  the  ezpenfie."  Hayes  v.  Wordy  4 
Johns.  Ch.  132;  Bz  parte  Jiushforthy  10  Ves.  414;  6  id.  734;  ^ing 
Y.  Baldwifiy  2  Johns.  Ch.  562. 

**  The  surety  is  the  person  who  trusts  the  principal^  and  it  is  his 
business  to  see  that  th^  principal  pays.  •  •  •  ♦  •  Such 
being  the  general  rules  of  law,  it  is  very  apparent  that  if  the  princi- 
pal die,  and  his  estate  be  administered  in  the  insolrent  course,  the 
creditor  is  under  no  obligation  to  present  his  claim  to  the  commis- 
sioners, and  procure  what  he  may  from  that  estate.  He  has  a  right 
in  such  case  to  look  to  the  surety  for  the  whole  amount'' 

**  It  is  the  business  of  the  surety  to  procure  the  creditor  to  lay 
his  claim  before  the  commissioners,  or  to  pay  the  claim,  and  then 
lay  his  own  claim  before  the  commissioners  for  the  money  he  may 
have  paid  to  the  creditor." 

If  then  the  mere  omission  of  the  creditor  to  present  his  claim  to 
the  assignee  of  the  principal  in  bankruptcy,  or  to  his  administrator, 
where  in  either  case  the  liability  of  the  principal  is  discharged,  will 
not  exonerate  the  surety,  much  less  will  such  neglect  exonerate  him 
in  a  case  like  the  one  before  us,  where  the  principal  remains  liable. 

The  doctrine  of  the  cases  referred  to  is  in  harmony  with  that 
before  stated  in  relation  to  the  liabilities  of  sureties,  and,  on  princi- 
ple, would  seem  to  be  decisive  of  this  case. 

In  McLemore  v.  Powell,  12  Wheat  555,  Judge  Story  says :  **  It 
was  correctly  said  by  Lord  Eldon,  in  English  v.  Darleyy  2  B.  4  P. 
61,  that  *  as  long  as  the  holder  is  passive  all  his  remedies  remain  ; ' 
and,  we  may  add,  that  he  is  not  bound  to  active  diligenoe." 

This  doctrine,  as  applied  to  sureties,  has  been  carried  in  the  State 
to  the  extent  of  holding  that  the  loss  of  a  judgment  lien  on  the 
property  of  the  principal,  by  reason  of  the  omission  of  the  creditor 
to  enforce  it,  will  not  release  the  surety.  Farmer^  Bank  of  Oanion 
V.  Raynolds,  12  Ohio,  84. 

We  are  not  require^  to  go  to  that  extent,  to  hold  that  the  mere 
omission  of  a  holder  of  a  note  to  present  it  to  the  assignee  of  the 
principal  will  not  exonerate  the  surety  from  liability  thereon. 

We  are  not  so  well  convinced  that  the  rulings  of  the  courts  below 
were  correct,  that  we  are  constrained  to  overrule  the  motion  for 
leave  to  file  a  petition  in  error. 

Motion 
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Promiisorjf  note — parol  evid&nee  a$  to  indonomoni. 

In  in  action  on  a  promissory  note,  brought  bj  the  indorsee  against  the 
Indorsers,  the  defense  was  that  plaintiff,  for  C.  &  £.,  the  makers  of  the 
note,  paid  the  amount  of  it  to  defendants,  the  holders,  and  that  after  such 
payment,  and  after  the  note  had  been  delivered  to  plaintiff  for  C.  &  E., 
defendants,  at  plaintiffs  request,  indorsed  it,  with  the  express  understand- 
ing  that  the  indorsement  was  to  be  used  by  plaintiff  only  as  evidence  to 
C.  &  E.  that  he  had  paid  the  note.  Held,  that  parol  proof  of  this  defense 
admissible. 


AcnOK  on  a  promissory  note.    The  opinion  states  the  case. 

James  Murray  and  Irvine  dt  Brice,  for  plaintiff  in  error. 
OunningAam  (6  BrotAerion,  for  defendant  in  error. 

McIltaine,  J.  Leave  is  asked  to  die  a  petition  in  error  to 
reyerse  the  judgment  of  the  district  court  of  Allen  county,  affirm- 
ing the  judgment  of  the  court  of  common  pleas,  rendered  against 
the  plaintiff  in  error  in  an  action  wherein  the  plaintiff  in  error  was 
plaintiff  and  the  defendants  in  error  were  defendants. 

The  action  in  the  common  pleas  was  brought  by  the  plaintiff  as 
indorsee  against  the  defendants  as  indorsers  of  a  promissory  note 
made  by  Crochan  &  McElroy,  John  P.  Scott  and  C.  Young,  for 
$361.25,  payable  sixty  days  after  date  to  the  defendants,  by  their 
firm  name  of  **  National  Deposit  Bank  (Shelby  Taylor,  B.  C.  Faurot 
&  O.  G.  Hackedom),"  and  dated  March  24, 1870. 

The  indorsement  upon  which  suit  was  brought  was  as  follows*. 
«  O.  G.  Hackedom,  Ch." 

It  is  alleged  in  the  petition  that  said  note  became  due  on  the  23d 
of  May,  1870;  was  indorsed  to  plaintiff  on  the  15th  day  of  June, 
1870 ;  that  on  the  18th  day  of  August  he  presented  the  same  to  the 
makers  for  payment,  which  was  refused,  of  which  defendants  had 
due  notice;  and  afterward  he  presented  the  same  to  defendants 
and  demanded  payment,  and  the  defendants  refused  to  pay  the  same 
or  any  part  thereof,  etc 
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The  defendants  answered  the  petition,  1st.  By  denying  that  they 
indorsed  and  delivered  said  note  to  the  plaintiff.  2d.  By  averring 
that  on  the  15th  day  of  June,  1870,  the  plaintiff,  for  Cochran  & 
McElroy,  the  principals  in  said  note,  paid  off  and  discharged  the 
Siime  to  the  entire  satisfaction  of  the  defendants,  who  were  then  the 
owners  and  holders  thereof,  and  that  after  snch  payment,  and  after 
the  note  had  been  delivered  to  the  plaintiff  for  Cochran  &  McElroy, 
the  defendant  Ilackedorn,  cashier  of  the  defendants,  at  the  request 
of  the  plaintiff,  wrote  the  name  "G.  G.  Hackedorn,  Ch.,"  across  the 
back  of  the  note,  with  the  express  understanding  and  agreement 
that  this  indorsement  was  to  be  used  by  the  plaintiff  only  as  evi- 
dence to  Cochran  &  McElroy  that  he  had  paid  off  their  indebtedness 
on  the  note  to  the  defendants,  and  that  it  was  made  for  no  other 
puq>ose  whatever. 

The  plaintiff,  by  reply,  denied  allegations  of  new  matter  contained 
sn  the  answer. 

The  issues  thus  made  were  submitted  to  a  jury,  and  verdict  and 
judgment  were  rendered  against  the  plaintiff. 

By  bill  of  exceptions  all  the  testimony  and  divers  exceptions  to 
the  rulings  of  the  court  were  placed  upon  the  record. 

The  objections  urged  against  the  judgment  may  be  reduced  to  the 
following: 

1.  Error  in  admitting  improper  testimony. 

2.  Error  m  refusing  to  rule  out  certain  testimony. 

3.  Error  in  improperly  admitting  testimony  by  the  defendants 
after  the  plaintiff  had  closed  his  case  in  rebuttal. 

4.  EiTor  in  overruling  a  motion  to  set  the  verdict  aside  because  it 
was  against  the  weight  of  evidence, 

1.  Did  the  court  err  in  admitting  improper  testimony. 

It  is  claimed  that  error  was  committed  in  admitting  parol  testimony 
to  contradict  the  terms  of  a  written  agreement  The  testimony 
objected  to  consisted  of  the  statements  of  witnesses  as  to  the  acts  and 
conversations  of  the  parties  at  the  time  of  the  indorsement  and 
delivery  of  the  note  to  plaintiff,  and  of  his  admission  before  and 
after  that  time,  tending  to  show  that  he  had  been  employed  by  the 
makers  of  the  note  to  pay  the  same  for  them,  and  that  he  did  pay 
and  discharge  it  accordingly,  and  tending  to  show  that  the  indorse- 
ment was  made  after  payment  at  the  request  of  plaintiff,  to  be  used 
by  him  only  as  evidence  that  he  had  paid  the  note. 

That  parol  testimony  is  inadmissible  to  contradict  or  vary  the 
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terms  of  written  instruments,  and  that  the  contract  of  an  indorser 
of  a  promissory  note,  whether  the  indorsement  be  in  blank  or  other- 
wise, is  within  the  meaning  of  that  role  as  general  propositions  of 
law  are  true,  may  be  admitted  for  the  purposes  of  this  case.  But 
the  question  in  the  case,  as  we  understand  it,  was  not  as  to  the  terms 
of  the  contract,  or  the  nature  or  extent  of  the  indorser's  liabil  ty, 
but  whether  there  was  any  contract  at  all  out  of  which  any  liability 
could  arise. 

A  blank  indorsement,  which  evidences  a  contract,  the  terms  of 
which  cannot  be  contracted  or  varied  by  parol  testimony,  is  one  ma^ 
in  the  usual  course  of  business,  for  the  purpose  of  transferring  ttie 
title  of  or  giving  credit  to  the  paper.  The  defense  in  this  case  was, 
that  no  transfer  of  title  was  intended,  nor  was  credit  intended  to  be 
given  this  note  by  the  transaction,  but  that  it  was  paid  and  discharged 
by  the  makers  through  and  by  the  plaintiff,  who  was  acting  for  them 
and  at  their  request. 

The  object  and  tendency  of  the  testimony  objected  to  were  to  prove 
this  defense  —  to  show  that  the  note  itself,  as  well  as  the  indorsement 
thereon  at  the  time  of  delivery  to  the  plaintiff  were  nullities,  and  not 
evidences  of  subsisting  obligations.  We  can  see  no  reason  why  such 
proof,  upon  such  an  issue  between  the  parties  to  the  transaction, 
should  not  be  allowed. 

It  was  also  competent  to  give  in  evidence  the  letter  from  the  makers 
of  the  note  to  the  defendants  upon  the  subject  of  the  arrangement 
made  between  them  (the  makers)  and  the  plaintiff  for  the  pajrment 
of  the  note,  testimony  having  been  first  offered  tending  to  show  that 
the  contents  of  the  letter  were  read  to  the  plaintiff  at  the  time  of 
the  alleged  payment 

fThe  remainder  of  the  opinion  is  immaterial.] 

Motion  ovmrulsd. 
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Wallace  akd  Pabk^  plaintiffs  in  error,  t.  Jewbll. 

(SlOliioSLiaB.) 

PromUtory  note — when  joint — effect  of  adiing  a  name  a$  maker, 

A  promissory  note  in  the  form  "  I  promise,**  etc.,  and  signed  bj  seyeral  parties 
as  makers,  is  joint  as  weU  as  several. 

Adding  the  name  of  a  person  as  maker  of  a  joint  and  several  promissory  myla 
>  after  delivery,  without  the  knowledge  or  consent  of  the  original  signen,  im 
a  materia]  alteration,  and  vitiates  the  note  as  to  such  original  signers. 

Action  on  a  promissory  note.    The  note  was  as  follows: 

••  $2,000.  "  T0UNO8TOWH,  Dee.  4, 1868. 

"  Five  months  after  date,  I  promise  to  pay  to  the  order  of  A.  M.  Jewell 

two  thousand  dollars  at  my  mill  in  this  place,  with  ints.  at  seven  per  cent 

per  annum,  value  received.  "  Almoh  Rakt. 

'^  Rakt  Bbos." 
Indorsed  "  Hibam  Park. 

"  Samusl  Wallacb." 
The  opinion  sufficiently  states  the  case. 
The  verdict  and  judgment  were  for  plaintiffi 
Defendants  filed  their  petition  in  error. 
Thomas  W»  Sandersony  for  plaintiffs  in  error. 
HutcJdns  d  Olidden  and  B.  F*  Hoffman^  for  defendant  in  eitor 

White,  J.  This  case  is  before  us  on  error  to  the  charge  of  the  court 
as  to  the  effect  of  the  alleged  alteration  of  the  note,  or  the  liability 
of  the  plaintiffs  in  error,  who  were  the  defendants  below.  The  alter- 
ation consisted  in  adding,  J>y  the  procurement  or  with  the  consent  of 
the  plaintiff,  who  was  the  payee,  the  name  of  an  additional  party  as 
maker  after  the  note  had  been  delivered  as  a  perfect  instrument 
against  the  original  signers. 

In  passing  on  the  correctness  of  the  charge,  it  is  important  to 
ascertain  the  character  of  the  note  before  the  alleged  alteration,  and 
the  relation  to  it  of  the  original  parties. 
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Learing  out  of  view  the  defense  of  Park  and  Wallace  that  they 
signed  upon  the  agreement  that  they  were  only  to  become  bound  as 
aooommodation  indorsers,  which  must  have  been  found  against  them 
by  the  jury^  the  three  held  the  relation  to  the  note  of  original  makers, 
Almon  Rany  being  the  principal,  and  Park  and  Wallace  his  sureties. 
Seynumr  t.  J£ick$y,  15  Ohio  St  515;  Same  v.  Same,  10  id.  283. 

The  question  as  to  the  character  of  the  note  has  reference  to 
whether  it  was  joint  as  well  as  several.  It  is  claimed  on  belialf  of 
Jewell,  the  plaintiff  below,  that  it  was  only  the  several  notes  of  the 
paitiefl,  and  that  the  addition  of  another  maker  in  no  way  affected 
its  legal  character.  The  ground  of  this  claim  is,  that  the  pronoun 
«<I^  is  used  in  the  body  of  the  note,  and  it  is  said  that  this  makes 
it  the  note  of  each  signer,  but  not  the  joint  note  of  all.  The  opinion 
in  BrownM  v.  Winnie,  29  N.  Y.  408,  is  cited  as  sustaining  this 
claim. 

We  cannot  assent  to  this  view.  The  language,  "  I  promise,*'  etc., 
makes  the  joint  or  united  as  well  as  the  several  contract  of  all  the 
signers.  The  pronoun  represents  the  signers  collectively  as  well  as 
seyerally.  The  contention  in  the  earlier  cases  was,  that  such  a  note 
was  joint  only,  but  we  have  found  no  case  in  which  such  a  note  has 
been  declared  not  to  be  joint,  except  that  of  Brownell  v.  Winnie, 
9upra  ;  Marsh  v.  Ward,  Peake,  130 ;  ClarJc  v.  Blackstock,  1  Holt's 
N.  P.  474;  Hemmenway  v.  ^one,  7  Mass.  58;  Ladd  v.  Baker,  26  N. 
H.  76 ;  Story  on  Prom.  Kotes,  §  57;  Byles  on  Bills,  p.  6. 

There  is  nothing  in  the  pleadings  or  in  the  bill  of  exceptions  indi- 
cating that  the  addition  of  the  name  of  "  Rany  Bros."  was  made  for 
any  other  purpose  than  of  adding  an  additional  maker  to  the  note. 
The  charge  assumes  that  to  have  been  the  character  of  the  addition ; 
for  it  states  that  the  putting  the  name  on  the  note  after  delivery  was 
a  material  alteration. 

n  the  object  had  been  to  guaranty  pajrment,  or  to  furnish  addi- 
tional security  otherwise  than  by  becoming  or  assuming  to  become  a 
joint  maker,  there  could  be  no  objection  to  the  accomplishment  of 
sach  object  The  new  agreement  in  such  case  would  be  a  collateral 
one,  and  it  would  leave  the  integrity  of  the  original  note  unaffected. 
Nor  do  we  suppose  the  case  would  be  altered  if  in  giving  such  secu- 
rity the  new  party  should,  by  mistake  or  inadvertence,  sign  the  note 
in  such  way  as  to  indicate  prima  facie  that  he  was  an  original 
promipor,  the  real  intention  being  otherwise.    Such  a  case  would  fall 

Vol.  Vm.  — T 
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within  the  principle  decided  in  Sx  parte  Vates,  2  De  Ctox  4  J. 
191. 

In  regard  to  what  is  said  in  the  note  as  to  the  pkoe  of  paymeni^ 
we  consider  the  stipulation  as  having  no  other  effect  upon  the  obli* 
gations  of  the  parties  than  as  specifying  the  place  of  payment. 
The  meaning  woold  be  the  same  i^  in  speaking  of  the  mill,  iha 
name  of  the  owner  had  been  used  instead  of  the  possessive  pro- 
noun "-my.** 

It  is  a  general  role  of  law  that  the  unauthorized  material  altera- 
tion of  a  written  instrument  by  the  holder,  or  with  his  consent^ 
vitiates  it  as  to  non-consenting  parties.  The  policy  of  the  rule  is  to 
preserve  the  int^grify  of  legal  instruments  by  taking  away  the  temp- 
tation of  tampering  with  them. 

But  it  is  contended  that  the  adding  the  name  of  an  additional 
maker  to  a  promissory  note,  although  the  instrument  may  at  the 
time  be  held  as  a  valid  subsisting  obligation  against  the  other  makers, 
does  not  constitute  a  material  alteration.  We  are  unable  to  accede 
to  this  position. 

The  question  directly  arose  in  Gardner  v.  Wahhy  5  El.  &  BL  84, 
and  was  there  fully  considered ;  and  it  was  held  by  the  court  (over- 
ruling Catton  V.  Simpson,  8  A.  &  E.  136),  that  the  addition  of  tLe 
name  of  another  as  maker  was  a  material  alteration,  and,  if  made 
after  the  note  was  issued,  would  avoid  it.  In  the  opinion  in  that 
case,  it  is  said:  **  It,  after  the  note  is  a  perfect  instrument,  according 
to  the  intention  of  the  parties,  as  the  joint  and  several  promissory 
note  of  the  defendant  and  Elizabeth  Barton,  and  after  it  had  been 
'completed,  issued  and  negotiated,'  the  plaintiffs,  without  the  con- 
sent of  the  defendant,  had  caused  it  to  be  signed  by  Alice  Clarke,  as 
a  joint  and  several  maker,  along  with  the  defendant  and  Elizabeth 
Barton,  according  to  principle  and  authority,  he  is  discharged  from 
his  liability  upon  it.  There  would  be  no  difficulty  in  showing^  that, 
under  certain  circumstances  which  might  have  supervened,  this 
alteration  might  have  been  prejudicial  to  the  defendant.  But  we 
conceive  that  he  is  discharged  from  his  liabilify,  if  the  altered 
instrument,  supposing  it  to  be  genuine,  would  operate  differently 
from  the  original  instrument,  whether  the  alteration  be  or  be  not  to 
his  prejudice." 

The  decision  is  but  the  application  of  the  general  principle  in 
regard  to  the  alteration  of  instruments,  to  the  particular  mode  of 
changing  their  legal  meaning  and  effect  by  adding  new  parties  with- 
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oat  {he  consent  of  those  originally  bound.    The  principle  is  directed 
not  against  the  mode  bnt  the  fact  of  alteration. 

The  case  of  Oardner  t.  WdUh  has  generally  teen  f  ollowed^  both 
in  this  country  and  in  England.  1  Smith's  L.  0^  Master  v.  Miller^ 
notesy  p.  966 ;  Addison  on  Contracts^  812 ;  2  Parsons  on  Notes  and 
Bills,  566  ;  Thompson  on  Bills,  etc.,  112  ;  Henry  t.  CoatSy  17  Ind. 
162;  Bimerf  AdnCr  v.  Briggsy  20  id.  189;  HalVa  AdmW  v.  McHenry^ 
19  Iowa,  521;  Chadtoick  v.  Eastman^  58  Me.  12;  Skipps,  Adm*r,  v. 
SuggettSy  AdmWy  9  B.  Monr.  8;  Chappel  v.  Spencer y  28  Barb.  684. 

The  case  last  named  is  said,  by  counsel  of  the  defendant  in  error, 
to  have  been  oYcrmled  by  the  cases  of  Cohh  y.  TituSy  10  N.  Y.  199, 
and  by  BrowneU  y.  Winniey  supra.  In  each  of  these  cases  the  action 
was  against  the  new  signer,  and  the  case  of  Cobb  y.  THtus  was  decided 
Beyend  years  before  the  case  of  ChappeU  y.  Spencer. 

The  case  of  McCaughey  y.  Smithy  27  N.  T.  39,  is  more  nearly  in 
point.  In  that  case  the  action  was  against  the  indorser  of  a  note  to 
which  the  name  of  a  new  party,  apparently  as  maker,  had  been  added 
after  the  defendant's  indorsement  and  without  his  consent.  The 
decision  was  by  a  divided  court,  flye  of  the  judges  concurring  and 
three  diaaenting.  In  the  opinion  of  the  majority,  speaking  to  the 
point  of  the  effect  of  an  alteration,  it  is  said:  "It  is  certainly  the 
result  of  the  later  authorities  that  the  addition  of  another  maker  to 
a  note,  made  by  one  or  more  parties,  is  a  material  alteration  of  the 
contract.  Instead  of  being  the  several  or  the  joint  obligation  of  the 
original  party  or  parties,  it  becomes  the  joint  or  joint  and  several 
undertaking  of  different  contractors.  It  is  not  material  whether  the 
change  be  prejudicial  or  the  contrary;  it  is  sufficient  that  it  is  mate- 
rial" Gardner  v.  Walsh  and  ChappeU  v.  Spencer  are  cited  as  sup- 
porting the  doctrine.  The  opinion  then  proceeds  to  state  that 
'^  there  is  a  difference  between  the  present  case  and  these,  howeveri 
which  must  not  be  lost  sight  of ; "  and  while  the  rule  is  not  contro- 
verted, it  is  declared  not  to  be  applicable,  in  the  opinion  of  the 
majority  of  the  judges,  to  the  case  then  before  the  court. 

The  rule  applies,  of  course,  only  where  the  name  of  the  new  party 
is  ^ded  in  the  character  of  maker. 

Such  an  addition  gives  a  different  legal  character  to  the  instru- 
ment The  defendants  might,  by  the  altered  condition  of  the  note 
now  in  question,  have  been  subjected  to  change  of  jurisdiction  in  the 
event  of  any  litigation  arising  in  relation  to  it  between  the  partiea. 
SkippSf  Adfriry  v.  Suggetts,  AdmWy  9  B.  Monr.  7. 
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la  regard  to  the  Buggestion  of  oounBel  that  Sany  Brothers  were 
not  bonndy  and  the  further  obeervation  that  the  adding  of  their 
names  imposed  no  more  legal  liability  upon  prior  parties  than  if 
their  names  had  been  forged  to  the  note,  we  may  remark,  that  no 
alteration,  whether  it  amounts  to  forgery  or  not,  is,  in  fact,  binding 
upon  the  non-consenting  parties.  If  the  legal  operation  of  the 
instrument  in  its  altered  condition  is  different  from  the  one  they 
executed,  it  is  sufficient  for  them  to  say  of  the  contract  evidenced  1^ 
the  altered  inf^rument,  into  this  we  neyer  entered* 

The  chacge  in  the  present  case  assumed  that  the  adding  of  the 
tuuoe  of  the  new  party  materially  altered  the  note,  but  made  its 
legal  effect  depend  on  what  the  plaintiff,  at  the  time,  conoeiTed  to  be 
its  effect,  and  on  what  he  then  designed  as  to  the  future  use  of  the 
note.  This,  of  course,  involved  what  he  conceived  to  be  the  legal 
character  of  the  note  before  the  alteration.  The  effect  of  a  material 
alteration  is  thus  made  to  depend,  not  upon  the  actual  fact  as  to  the 
diaracter  of  the  instrument  before  and  after  the  alteration,  but  upon 
the  conceptions  and  design  of  the  holder  at  the  time  of  the  altera- 
tion. If  the  parties  intended  to  do  what  they  have  apparently  done, 
added  a  new  party  to  the  note  in  the  character  of  maker,  its  vitiating 
effect  cannot  be  avoided  by  the  conceptions  of  the  plaintiff  as  to  the 
character  of  the  act,  nor  by  his  design  in  respect  to  the  future  use  cl 
^.he  note. 

Judgment  reversed,  and  cause  re^nandedfor  a  new  trial 

Non. — See  note  to  Hobnu  ▼.  Trumper,  7  Am.  R.  600.^  Bbp. 


XoRiLLAHD  FiRB  Ins.  Cc,  plaintiffs  in  error,  v.  McOullooh. 

(SI  Ohio  St.  178.) 
nre  inmtrance  — faUe  repre$m4aiien. 

4k  penon  In  ^oeaeaebm  of  preminefl,  under  a  oontnet  of  purdbMe,  having  paid 
only  part  of  the  parchase-money,  the  rest  not  being  due,  obtained  a  poUrj 
of  fire  iDBUTanoe  on  the  premises,  and  in  his  written  application,  which  waa 
made  a  part  of  the  policy,  answered  the  questions  propounded  as  follows ; 
•  Question.  "  Is  the  property  owned  and  operated  by  the  applicant  T  **  Answer 
"Yes."    Question.  "  Ip  any  other  T>ergon  interested  in  tlie  property  —  If  bo 
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Btate  the  intereett"  Answer.  "No."  Qaestton.  "IncoiMbrance^-iB  (heM 
anjonthepropertj?"  Answer.  "  Held  bjr  oontnot."  JUd,  Aattiieuunver* 
were  sabstanUitUy  trae,  and  that  the  policy  wms  not  Avoided  far  fclse  iepj»^ 
sentntiona. 

AcnoK  on  a  polioy  of  fire  insurauoe.  Plaintifl  being  in  posseesioa 
of  premises  under  a  contract  of  purchase,  having  paid  a  part  of  the 
purcbafie-monejy  the  rest  not  being  due,  applied  for  a  policy  of 
insurance  to  defendants,  and,  in  his  written  application,  which  was 
made  a  part  of  the  policy,  he  answered  the  questions  propounded  as 
follows:  Question.  ^^Is  the  property  owned  and  operated  by  the 
applicant?"  Answer.  "Yes."  Question.  **Is  any  other  person 
interested  in  the  property — if  so,  state  the  interest?"  Answer. 
"No."  Question.  "Incumbrance — is  there  any  on  the  property  ?** 
Answer.  "  Held  by  contract"  The  policy  was  issued,  and  contained 
the  following  condition: 

"  And  the  said  applicant  hereby  covenants  and  agrees  to  and  with 
the  said  company  that  the  foregoing  is  a  just,  full  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  condition* 
Bituatix)n  and  value  of  the  property  to  b6  insured,  as  far  as  the  same 
are  known  to  the  applicant  and  material  to  the  risk,  and  the  same 
is  hereby  made  a  condition  of  the  insurance  and  warranty  on  the 
part  of  ttie  insured." 

The  court  of  common  pleas  held  that  the  polioy  was  avoided  for 
falde  representations  or  false  warranty,  and  judgment  was  rendered 
for  defendants.  The  district  court  reversed  this  judgment,  where* 
upon  defendants  appealed  to  this  court 

E.  Bomera,  for  plaintifl  in  error. 

0.  M.  Barber  and  8*  J.  Andrews^  for  defendants  in  error. 

Welch,  J.  It  is,  perhaps,  not  seriously  denied,  that  the  interest 
of  the  defendant  in  error  in  the  property  was  an  insurable  interest 
That  it  was  such,  we  have  no  doubt  The  ground  relied  upon  for 
the  avoidance  of  the  policy  is  an  alleged  breach  of  warranty,  con- 
sisting in  the  fact  that  the  answers  given  to  the  questions  con-^ 
tained  in  the  written  application  were  not  full  answers,  and  also  in 
the  fact  that  they  were  false. 

In  regard  to  the  former  ground  of  objection,  it  seems  to  ns  suflS- 
a«>rt  to  say,  that  the  receipt  of  the  application,  and  the  insurance  • 
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of  the  policy  therenpoiiy  was  a  waiver  of  the  qaestions  in  bo  far  as 
they  remained  unanswered^  and  that  the  policy  cannot,  therefore,  be 
avoided  by  the  company  on  the  ground  that  the  answers  are  not 
fulL  The  objection  should  have  been  made  at  the  time  of  the 
receipt  of  the  premium,  and  the  issuance  of  the  policy,  or  not  at 
all.  Had  f  urfcher  answers  been  insisted  upon  at  that  time,  the  appli- 
cant would  doubtless  have  given  them.  To  receive  this  premium^ 
and  issue  the  policy  upon  the  answers  as  given,  and  afterward  avoid 
the  policy  on  the  ground  that  the  answers  were  not  full,  would  be  to 
practice  a  virtual  fraud  upon  the  insured. 

But  are  the  answers  false  ?  We  think  not  Taken  together,  and 
construed  as  a  whole,  they  are  substantially  true.  To  the  question 
whether  he  owned  the  property,  the  assured  answers,  ^ yes;''  to  the 
question  whether  any  person  has  an  interest  in  it,  he  answers,  *^  no; " 
and  to  the  question  whether  there  are  any  incumbrances  upon  it,  he 
answers  that  it  is  '^  held  by  contract" 

It  is  contended  that,  even  admitting  the  interest  of  the  defendant 
to  be  an  insurable  interest,  and  that  the  title  of  a  purchase  by  mere 
contract  is  sufficient  to  justify  a  warranty  of  ownership,  yet  these 
answers  ve  false,  because  they  do  not  disclose  the  fact  that  there 
was  a  lien  for  unpaid  purchase-money,  but,  on  the  contrary,  allege 
that  no  other  person  has  an  interest  in  the  property.  The  three 
answers,  it  is  said,  can  only  be  reconciled  and  sustained  as  true, 
upon  the  theory  that  the  purchase-money  had  been  all  paid,  and 
that  the  equitable  title  of  the  defendant  was  thus  made  complete* 
We  do  not  so  understand  the  answers.  The  answer  which  scts-forth 
that  the  property  was  ''held  by  contract,"  is  made  in  response  to  the 
question  whether  there  was  any  "  incumbrances  "  upon  the  property. 
We  think  it  was  fairly  to  be  inferred  from  this  answer,  made  in  this 
connection,  that  there  was  such  an  incumbrance  as  usually  exists  in 
such  cases,  namely,  a  lien  in  favor  of  the  vendor  for  purchase- 
money.  Substantially,  the  answers  amount  to  this:  "The  property 
is  held  by  contract  of  purchase  merely,  and  is  subject  to  no  incum- 
brance except  what  that  description  of  ownership  implies ;  I  am 
the  owner  of  that  title;  and  I  am  the  sole  owner."  Understood  in 
this  sense,  the  answers  are  substantially  in  accordance  with  the  facta 

of  the  case. 

Judgment  affirmed. 
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PlOKSJTBy  plamtifFs  in  error,  t.  Dibokbb. 

(S10hioSt.SI2.) 

MatUr  and  tervatU-^UahiUtif  of  nuuter  for  aeU  of  MrvanL 

i.  8.,  the  agent  of  defendantSi  was  trayeling  for  them  ander  no  particalar 
Olden  aa  to  the  mode  of  travel  lie  slioald  adopt.  At  W.,  without  discloaing 
his  principals,  he  hired  of  plaintiffs,  who  were  livery  stable  keepers,  a  team 
and  boggy.  At  8t.  M.,  while  the  horses  were  standing  in  front  of  a  store  in 
whidi  J.  8.  was  transacting  business  as  agent  for  defendants,  the  horses 
took  fright  and  broke  the  bridle  bj  which  they  were  hitched,  but  were  caught 
before  any  damage- was  done.  The  horses  were  then  tied  by  a  halter,  which 
was  fastened  around  the  neck  of  the  near  horse.  J.  8.  took  the  broken  bridle 
to  a  shop  to  be  repaired,  and  after  finishing  his  business  at  the  store  he  under- 
took to  lead  the  team  to  the  shop  by  the  halter  around  the  neck  of  the  near 
horse.  On  the  way  one  of  the  buggy  wheels  struck  a  stone,  thereby  causing 
some  ]>aper  boxes  to  be  thrown  out  of  the  buggy  and  frightening  the  horses, 
and  J.  8.  not  being  able  to  hold  them  by  the  halter,  they  broke  away  and 
eansed  damage  to  the  buggy,  harness,  and  to  one  of  the  horses,  for  which 
action  was  brought.  Held,  that  J.  8.  was  negligent ;  and  that  defendanti 
were  responsible  for  the  damage  resulting  from  his  negligenee. 

AcxiOK  for  damages.    The  opinion  states  the  case. 
Lee  d  Browne  for  plaintiffs  in  error. 
LayUm  S  Layton,  for  defendants  in  error. 

Wbttz,  J.  The  object  of  this  proceeding  is  to  obtain  the  reyersal 
of  the  judgment  of  the  district  court  aflirming  the  judgment  of  the 
ooort  of  common  pleas.  On  the  trial  the  case  was  submitted  to  the 
court  without  the  intervention  of  a  jury,  upon  an  agreed  statement 
of  facts. 

It  appears  from  the  statement  that  the  plaintiffs  in  error,  the 
defendants  below,  were  wholesale  dealers  in  millinery  and  straw 
goods  in  Toledo,  and  had  in  their  service  as  a  salesman  and  traveling 
agent  one  Wright,  who  was  hired  by  the  year  on  a  salary.  Wright*& 
duties  required  him  to  stay  in  the  store,  or  travel,  soliciting  orders 
tor  goods  and  making  collections,  as  his  employers  might  direct 
When  in  the  store  he  paid  his  own  board;  when  traveling  his  f  rxpensea 
were  allowed  to  him,  and  paid  by  his  employers.     At  the  time  of 
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the  transactiou  in  controversy  he  was  traveling  under  his  employ-- 
ment  with  the  plaintifis  in  error,  but  he  had  no  particular  instruc- 
tions, nor  was  he  under  any  orders  as  to  the  route  or  mode  of  travel 
he  should  adopt.  At  Wapaukanetta  Wright,  without  disclosing  his 
principals,  hired  of  the  plaintifEs  below,  who  were  livery  stable 
keepers,  a  team  and  buggy  to  go  to  Oelina  and  St.  Mary's.  At  St. 
Mary's,  while  the  horses  were  standing  in  front  of  a  store  in  which 
Wright  was  doing  business,  they  took  fright  and  broke  the  bridle  by 
which  they  were  hitched,  but  were  caught  before  any  damage  wae 
done.  The  horses  were  then  tied  up  by  a  halter,  which  was  fastened 
around  the  neck  of  the  near  horse.  Wright  took  the  broken  bridle, 
which  belonged  to  the  near  horse,  to  a  shop  to  be  repaired;  and  after 
finishing  his  business  at  the  store  he  undertook  to  lead  the  team  to 
the  repair  shop  by  the  halter  around  the  neck  of  the  hear  horse.  On 
the  way  one  of  the  buggy  wheels  struck  a  stone,  thereby  causing 
some  paper  boxes  to  be  thrown  from  the  buggy.  This  frightened 
the  horses,  and  Wright  not  being  able  to  hold  them  by  the  halter,, 
they  broke  away  and  thus  caused  the  damage  to  the  buggy,  hames^ 
and  to  one  of  the  horses,  for  which  the  action  was  brought 

The  foregoing  is  the  substance  of  what  is  embraced  in  the  agreed 
statement. 

The  court  found  in  favor  of  plaintiffs  below,  and  assessed  their 
damages.  The  defendants  made  a  motion  for  a  new  trial,  which 
was  overruled  and  judgment  rendered  on  the  finding.  Two  grounds, 
of  error  are  relied  on  by  the  counsel  of  the  plaintiffs  in  error: 

1.  That  on  ^\e  facts  Wright  was  not  guilty  of  negligence. 

2.  That  in  the  hiring  and  use  of  the  team  he  was  not  the  servant 
or  agent  of  the  plaintiffs  in  error. 

We  think  boi^  pr(Q)osition8  were  correctly  decided  by  the  court 
below. 

As  to  the  question  of  negligence,  it  may  be  remarked  there  i» 
no  claim  that  the  horses  were  more  liable  to  take  fright  than 
horses  ordinarily  are..  The  only  question,  therefore,  is,  whether 
Wright  was  in  the  exercise  of  due  care  in  attempting,  under  the 
circumstances,  to  lead  the  horses  to  the  shop  where  the  bridle 
had  been  left  for  repairs,  from  the  plaoe  at  which  they  were  hitched^ 
with  no  other  means  of  guiding  or  holding  them  than  the  halter. 
They  had  but  a  short  time  before  broken  away  through  fright^, 
and  it  wa£  not  reasonable  to  suppose  they  had  entirely  recovered 
from  its  effects.     Ordinary  prudence  would,  it  seems  to  us,  undt;'^ 
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the  circumstances,  have  dictated  that  he  should  have  gone  to  the 
shop  and  brought  the  bridle  to  where  the  horses  were,  rather  than 
have  attempted  to  take  them,  in  the  manner  he  did,  to  the  shop  to 
get  the  bridle. 

We  think  it  quite  clear  that  in  the  hiring  and  use  of  the  team 
Wright  was  acting  as  the  serrant  or  agent  of  the  plaintiffs  in  error; 
and,  consequently,  they  were  liable  for  the  hire  ani  for  the  negli- 
gence of  Wright  in  the  use  of  the  team. 

The  question  is,  whether  Wright  is  to  be  considered  as  the  servant 
or  agent  of  the  plaintiffs  in  error,  or  as  a  contractor  exercising  an 
independent  employment 

The  general  rule  is,  that  the  master  is  liable,  in  law,  for  the  negli- 
gence of  the  servant,  through  whom,  in  legal  contemplation,  he  is 
said  to  act  while  in  his  employment.  But  when  the  person  employed 
is  in  the  exercise  of  an  independent  employment,  and  not  under  the 
immediate  control,  direction  or  supervision  of  the  employer,  the  latter 
is  not  liable  for  the  negligence  of  the  former.  De  Forrest  v.  Wright, 
»  Mich.  370;  Sadler  v.  Henloek,  4  EL  &  Bl.  670;  Forsyth  v.  Hooper 
$t  aL,  11  Allen,  421. 

In  the  present  case,  Wright,  in  respect  to  his  employment,  was,  at 
all  times,  subject  to  the  will  of  his  employers,  and  could  not,  con- 
sistently with  his  duty  to  them,  refuse  to  obey  their  directions  in  the 
performance  of  the  service  for  which  he  was  engaged.  It  was  not 
necessary  that  they  should,  in  fact,  exercise  such  control.  If  they 
had  the  authority  to  the  extent  indicated,  the  fact  that  they  choso 
to  leave  the  details  to  his  discretion  would  not  alter  the  relation  of 
the  parties. 

We  think  Wright  was  a  mere  servant  or  agent,  and  cannot  be 
r^arded  as  a  contractor  within  the  meaning  of  the  cases  bearing 
on  the  subject  Shearm.  &  Bedf.  on  Neg.,  §§  73,  76.  His  contract  of 
employment  did  not  bind  him  to  produce  any  given  result  His 
time  belonged  to  his  employers,  and  he  was  entitled  to  be  paid  irre- 
fpeotive  of  resulta. 

Motion  overruled. 


voL.vin.— 8 
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EigMDay^-rmnowd  of  cbttruetiom — mwMMML 

The  ownar  of  land  appropriated  to  a  highway  retains  hia  exdoalTe  right  la 
trees  and  ahrabs  growing  on  the  land  so  appropriated,  for  eyery  purpoM 
not  incompatible  with  the  public  right  of  way,  and  he  maj  maintain  an 
action  against  an  individaal  who,  not  acting  under  statutory  or  offlcud 
authority,  destroys  or  removes  the  trees  and  shrubs  standing  or  growing  in 
the  highway,  unless  they  constitute  an  obstruction,  hindrance  or  annoyance 
to  tra\relen.    (See  note,  p.  02.) 

Action  brought  by  John  Cox  against  Emanad  Phifer.  The 
action  was  originally  commenced  before  a  jostioe  of  the  peace  of 
Hancock  county,  and  was  appealed  to  the  court  of  common  pleaa. 
The  opinion  sufficiently  states  the  facts.  The  following  are  th%. 
charges  and  requests  to  charge,  referred  to  in  the  opinion: 

^'  While  the  supervisor  might  at  any  time  have  caused  and  directed 
the  road  to  be  opened  its  extreme  width,  yet  he  was  not  bound  to 
open  the  same  wider  than  the  convenience  of  the  public  in  fiust 
required.  The  trees  growing,  and  the  fences  constructed  upon  the 
ground  allowed  to  be  opened  for  public  use  as  a  highway,  remain  the 
property  of  the  owner  of  the  fee,  and  if  they  existed  within  the 
limits  of  the  new  road  at  the  time  of  its  establishment,  the  owner  is 
under  no  special  obligation  to  remove  the  same;  nor  will  the  suffer- 
ance of  their  continuance  make  them  a  nuisance  so  as  to  authorize  a 
private  person,  unauthorized  by  the  supervisor,  to  remove  the  same 
unless  they  in  fact  subject  him  to  a  substantial  and  material  hin- 
di^ance  and  inconvenience  in  the  exercise  of  his  right,  in  common  with 
other  citizens,  to  the  use  of  the  road  as  a  public  highway.  An  author* 
ized  road  once  opened,  or,  in  fact,  used  by  the  public  as  a  highway, 
becoming  obstructed  so  as  to  work  a  positive  inconvenience  or  damage 
to  a  citizen  in  its  proper  use,  such  obstruction  may  be  summarily 
removed  with  impunity  by  the  act  of  such  citizen. 

"  If  the  jury  shall  find  in  this  case  that  the  defendant,  in  entering 
upon  the  plaintiff 's  close,  was  the  supervisor  of  the  road  district  in 
which  such  lands  lay,  or  was  duly  authorized  by  suoh  supervisor  to 
<enter  apon  such  land  for  the  purpose  of  opening  or  vridening  sack 
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highway,  and  that  the  hedge,  bushes  or  fence  removed  were  within 
the  limits  of  such  authorized  highway,  and,  even  in  the  opinion  of 
the  supervisor,  an  obstruction  in  the  way  of  the  public  use  of  such 
ground  for  the  purpose  of  such  highway;  or  if  the  jury  shall  find 
that  prior  to  the  alleged  trespass  the  public  had  been  in  the  peace* 
able  enjoyment  and  use  of  said  grounds  covered  by  said  hedge  or 
fence,  and  the  existence  of  the  same  was  a  hindrance  to  the  enjoy- 
ment of  such  highway,  and  that  the  defendant  in  removing  the 
same  was  guilty  of  no  wanton  or  unnecessary  injury  to  the  owner  of 
such  property,  then,  and  in  either  case,  your  verdict  should  be  for 
the  defendant.  *  *  *  Whatever  hurts,  annoys,  inconveniences 
or  damages  a  person  in  the  enjoyment  of  a  right,  is  a  nuisance  in  its 
general  accep^tion.  As  applied  to  this  case,  whatever  hindered  or 
inconvenienced  the  defendant  in  his  right  of  transit  over  the  road  in 
question  may  be  regarded  as  such  nuisance." 

The  defendant  excepted  to  the  charge,  and  requested  the  court  to 
charge  the  jury:  ''That  if  they  should  find  that  the  hedge  row 
stood  within  the  limits  of  the  public  highway  forty  feet  wide,  and 
within  ten  feet  of  the  center  of  the  same,  it  was  prima  facie  a 
Duisanoe,  and  the  defendant  had  a  right  to  remove  it,  doing  no 
unnecessary  damage  to  the  plaintiff; ''  which  charge,  as  asked,  the 
court  refused  to  give,  but  did  charge  the  jury :  **  That  if  they  should 
find  that  the  hedge  row  stood  within  the  limits  of  the  public  high- 
way forty  feet  wide,  and  within  ten  feet  of  the  center  of  the  samei 
it  was  prima  facie  a  nuisance,  and  the  defendant  had  the  prima 
facie  right  to  remove  it,  doing  no  unnecessary  damage.''  Defendant 
excepted,  and  asked  the  court  to  further  charge  the  jury:  ''That 
the  defendant  was  entitled  to  the  use  and  enjoyment  of  the  whole 
of  the  highway,  and  the  plaintiff  had  no  right  to  appropriate  any 
portion  of  it  to  his  own  exclusive  use,  and,  if  the  plaintiff  allowed 
the  bushes  to  stand  permanently  for  an  unreasonable  length  of  time 
ai)on  the  said  highway,  they  became  thereby  a  public  nuisance,  and 
the  defendant  could  not  be  liable  for  cutting  them  down;''  which 
charge,  as  asked,  the  court  refused  to  give,  and  'dhe  defendant  ex- 
cepted. The  court  further  charged  the  jury :  "  That  if  the  road  had 
been  opened  and  used  after  having  been  established,  it  makes  no 
difference  whether  a  formal  order  had  been  issued  by  the  commis- 
sioners or  not;  the  use  of  such  road  after  such  establishment  would 
be  an  appropriation  by  the  public,  and  would  entitle  the  defendant 
to  Temove  any  nuisance  which  he  might  find  upon  the  same;  thati 
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to  entitle  the  defendant  to  cut  down  the  bufihes  in  the  road,  it 
not  neceesarj  that  he  should  be  hindered  or  inoonyenienced  in  his 
passing  along  the  same." 

The  judgment  rendered  was  against  the  defendant,  who  filed  his 
petition  in  error  in  the  district  court,  and  assigned  for  error  the 
refusal  of  the  court  to  charge  as  requested,  and  the  charge  as  giyen; 
also  the  OYerruling  the  motion  for  a  new  trial.  The  district  court 
reserved  the  case  for  decision  in  this  court 

Whitdey  £  Blackford,  for  plaintiff  in  error. 

Jos.  A.  Bope  and  Wm.  Griff  en,  for  defendants  in  error. 

Day,  J.  The  action  was  brought  to  recover  damages  for  the 
wrongful  destruction  of  part  of  a  hedge  fence  standing  and  growing 
on  the  premises  of  the  plaintiff.  It  appears  that  a  county  road  had 
been  established,  embracing  within  its  limits  the  hedge  in  question. 
It  does  not,  therefore,  follow  that  the  plaintiff  had  no  right  of  action 
for  the  destruction  of  the  hedge,  for  the  establishment  of  the  road 
did  not  extinguish  his  title  in  the  land  over  which  it  passed.  The 
public  acquired  thereby  a  mere  easement  —  a  right  of  way,  with  the 
powei's  and  privileges  incident  to  that  right.  The  owner  of  the  fee 
still  retained  his  exclusive  right  in  the  trees  and  herbage  growing  on 
the  land,  for  every  purpose  not  incompatible  with  the  public  right 
of  way,  and  he  may  maintain  an  action  in  respect  to  them,  when  not 
taken  for  the  purpose  of  making  or  repairing  the  road,  or  lawfully 
abated  as  a  hindrance  or  annoyance  to  travelers  thereon.  Jackson  v. 
Hathaway y  15  Johns.  447;  Adams  v.  Emerson,  6  Pick.  66;  Wash- 
burne's  Eas.  and  Ser.  [♦ISO] 

These,  then,  being  the  general  rights  of  the  public  and  the  owner 
of  land  appropriated  to  a  highway,  to  what  extent  may  an  individual, 
not  acting  under  statutory  or  official  authority,  be  justified  in 
destroying  trees  and  shrubs  standing  and  growing  in  a  public  high- 
way? This  is  the  principal  question  in  the  case,  and  must  not  be 
confounded  with  the  right  of  the  public  in  such  cases  acting  through 
its  officers  or  by  appropriate  judicial  proceedings.  An  individual 
cannot  needlessly  and  wantonly  destroy  them,  for  that  would  be 
inconsistent  with  the  rights  of  the  proprietor  of  the  soil,  and  tran- 
scend the  bounds  of  the  easement  acquired  by  the  public,  when  not 
ne^ssary  to  the  enjoyment  of  a  right  of  way.    So  long  as  that  ip 
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unobstnicted,  there  is  no  reason  why  the  easement  of  a  highway 
Bhoold  afford  a  justification  to  an  individual  for  the  needless  destruo* 
tion  of  property  belonging  to  the  owner  of  the  land,  merely  because 
it  happens  to  be  witliin  the  bounds  of  the  road  as  laid  out  and 
established.  But  whenever  such  property  works  an  annoyance^ 
hindrance  or  inconvenience  to  travelers,  it  becomes  a  public  nuisanoOi 
and  may  be  abated  or  removed  by  any  one  who  wants  to  use  the  road 
in  a  lawful  way.  Angell  on  Highways,  §  274;  3  Blacks.  Com.  5. 
^'But  it  is  a  general  rule,  that  the  abatement  must  be  limited  to  its 
necessity,  and  no  wanton  or  unnecessary  injury  must  be  committed.^' 
2  Salk.  458 ;  3  Cooky's  Black.  5,  note;  and  15  Ad.  &  El.  N.  S.  283. 
^'And  the  reason,"  says  Blackstone,  ^^  why  the  law  allows  this  private 
and  summary  method  of  doing  one's  self-justice  is,  because  injuries 
of  this  kind,  which  obstruct  or  annoy  such  things  as  are  of  daily 
convenience  and  use,  require  an  immediate  remedy,  and  cannot  wait 
for  the  slow  forms  of  justice."  It  would  seem,  then,  that  the  remedy, 
by  summary  abatement,  ought  to  be  tolerated  only  where  there  is  an 
annoyance  bringing  the  injury  within  the  reason  of  the  rule  which 
allows  it.  The  right  of  an  individual  to  abate  an  obstruction  in  a 
highway,  therefore,  must  depend  upon  the  fact  whether  it  is  a  hin* 
drance  or  annoyance  to  travelers;  that  is,  whether  it  is  a  public  nui* 
sance,  and,  of  necessity,  is  a  question  in  every  case  to  be  decided  by  a 
jury. 

This  view  of  the  case  is  sustained  by  authority  as  well  as  reason* 

Angell,  in  his  treatise  on  highways  (§  274),  says:  "Neither  does 
this  right  of  abatement,  as  has  been  held,  go  to  the  extent  of  justi- 
fying the  removal  of  every  encroachment  upon  the  highway,  unless 
such  encroachment,  at  the  same  time,  annoys  and  obstructs  its  law- 
ful use." 

So,  in  Evans  v.  The  City  of  Oincinnati,  2  Handy,  236,  it  was  held 
that  in  no  case,  unless  the  obstruction  impedes  the  free  use  of 
the  street,  can  an  individual  resort  to  the  summary  remedy  of  abate- 
ment 

So,  in  narrower  y.  Eitson,  37  Barb.  301,  it  was  held  that  the  jurist 
'liction  of  a  defendant,  who  had  torn  down  a  fence  extending  into 
the  highway,  was  limited  by  the  necessity  of  the  case,  and,  if  the  use 
of  the  road  was  not  interfered  with,  he  was  a  trespasser  in  removing 
the  fence. 

In  Hophtns  y.  Orombte,  4  N.  H.  520,  where  a  building  extended 
«bout  ten  feet  into  the  highway,  but  did  not  cover  or  obstruct  any 
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of  the  traveled  part  thereof,  the  oonrt  held  the  enoroachmeiit  not 
to  be  such  a  nuisance  as  could  be  abated  by  an  indiyidnal  nnless  it 
actually  obstructed  his  passage. 

The  same  principle  was  upheld  in  Oravea  y.  Shuttuek,  86  N.  H. 
357;  and  in  JIfayor  of  Colchester  y.  Brooke,  7  Ad.  &  EL  N.  S.389; 
and  in  Dimes  v.  Petley,  15  id.  276. 

So,  in  Burnham  v.  Hotchhiss,  14  Conn.  811,  the  court  held  that 
whether  an  obstruction  is  a  nuisance  or  not  is  a  question  of  fact  for 
the  jury,  and  that  a  summary  abatement  would  not  be  justifiable 
anless  the  public  travel  was  thereby  actually  obstructed,  hindered 
or  endangered.  And  this  we  think  is  the  correct  doctrine,  both  on 
principle  and  authority. 

We  therefore  conclude  that  the  charge  of  the  court  in  the  case 
in  hand,  and  its  refusal  to  charge  as  requested,  were  fully  warranted 
and  justified.  The  charge  was,  to  say  the  least,  as  favorable  as  the 
defendant  could  properly  ask;  nor  do  we  think  any  seeming  incon- 
sistencies in  the  charge  could  have  operated  to  his  prejudice;  on  the 
concrary,  they  were  decidedly  in  his  favor. 

Nor  do  we  think  the  court  erred  in  overruling  the  motion  for  a 
new  trial;  for  the  evidence  clearly  sustained  the  jury  in  finding 
that  the  nedge  of  the  plain tifl  was  no  obstruction,  hindrance  o? 
annoyance  to  travelers,  or  to  the  defendant,  in  the  lawful  use  of  the 
road,  there  being  ample  space  left  for  them  for  that  purpose. 

It  follows  that  the  judgment  of  the  court  of  common  pleas  must 
be  affirmed. 

Judgment  affirmed. 

Norm.— Bee  aloo  QrigUh  ▼.  AfcCuOtim,  46  BArb.  881,  wherein  It  wm  held  that  If  th« 
eDcroaohment  of  a  fence  upon  a  highway  to  of  euoh  a  nature  that  no  onei  In  urine 
the  highway,  to  Incommoded  by  It,  it  to  not  such  a  nuliance  ai  can  be  abated  by  en 
Indiyidual.  Although  one  Injured  may  abate  a  nutoanoe  obetnioting  a  highway  and 
remove  the  materials,  yet  he  cannot  convert  them  to  hto  own  use.  In  Goto  ▼.  Drmo  and 
wift^  post,  the  defendant's  wife,  under  the  direction  of  the  highway  surveyor,  cot 
the  grass  along  the  highway  adjoining  plalntUT  's  land.  In  order  to  a«ake  the  highway 
suitable  to  her  children  passing  to  and  from  school,  and  fed  the  grass  so  out  to  her 
husband's  horse.  Htidy  that  she  had  the  right  to  cut  the  grass,  but  by  feeding  It  to  th« 
hone  she  became  a  trespasser  db  Mtto.^  fiiP. 
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Oalahak,  plaintiff  in  error,  y.  Babooos. 

(flOlklo8l.ltL) 
Steppage  in  tramUu, 

B.  k  G6.  of  New  York  aold  on  credit,  and  consigned  in  tlie  ordlnnij  wa/  to 
"  Geo.  T.  HaU»  ToangHtown,  Ohio,  A.  &  G.  W.  R.  R.,**  goods  wMch  arriTed  at 
the  Toongstown  station  and  were  transferred  bj  the  railroad  eompanj't 
agent  to  its  freight  depot,  where  thej  awaited  pajment  of  ehaigea  as  a  oon- 
dition  precedent  to  their  remoTal  b7  drajmen  to  Hall's  place  of  business. 
On  the  eyening  of  the  daj  of  the  arriyal  of  the  goods  the7  ^^*^  seised  In 
attachment  at  the  suit  of  creditors  of  finlL  HM,  that  B.  ft  Oo.  might  assert 
the  right  of  Moppage  in  trantUu, 

Erbob  to  the  court  of  common  pleas  of  Mahoning  county. 
Besenred  in  the  district  court. 

The  opinion  states  the  case. 

Thomas  W.  Sandermm  (of  Batuhnon  S  Jon$$),  for  plainiilb  in 

error. 

Huichins  S  Oliddin,  for  defendants  in  erron 

West,  J.  This  action  was  tried  on  submission  to  the  court  at  the 
January  term,  A.  D.  1868,  of  the  Mahoning  common  pleas,  on  an 
agreed  statement  of  facts,  and  two  depositions  offered  by  the  plain- 
tiffs  in  error;  all  of  which  evidence  was,  by  bill  of  exceptions,  incor* 
porated  into  the  record,  and  is  now  before  this  court.  Judgment 
having  been  entered  against  the  plaintiffs  in  error,  and  a  motion  by 
them  for  a  new  trial  because,  1st.  The  judgment  was  against  the 
law;  2d.  Was  not  sustained  by  the  evidence;  and  3d.  Ought  to  have 
been  for  and  not  against  them,  having  been  overruled,  the  cause  was 
removed  by  petition  in  error  into  the  district  court  of  Mahoning 
county,  whence,  for  want  of  time  to  conclude  its  hearing,  it  was 
taken  to  the  district  court  of  Portage  county,  wherein  it  was  reserved 
tor  decision  in  this  court. 

The  record  shows  that  on  the  S5th  of  September,  1866,  Bab* 
oook  &  Go.,  merchants  of  New  York,  sold  on  'U'edit  and  consigned 
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in  the  ordinary  way  to  the  address  of  ^  Geo.  T.  Hnll,  Yonngstown^ 
Ohio>  A.  &  O.  W.  R  R./'  goods  agreed  on  the  trial  to  be  of  the 
yaliie  of  tl,618«77>  which,  on  the  3d  of  October,  .1866,  arrived  at 
the  Youngstown  station  and  were  transferred  by  the  railroad  com- 
pany's agent  to  its  freight  depot,  where,  in  the  evening  of  the  same 
day,  they  were  seized  in  attachme|it,  the  charges  thereon  paid,  and 
tlie  goods  thence  removed  by  the  plaintiffs  in  error,  then  sheriff  and 
deputy  sheriff  of  Mahoning  county,  at  the  suit  of  sundry  creditors  of 
IIull,  a  retail  merchant  of  Youngstown,  who,  pending  the  transit  of 
the  goods,  had  become  insolvent 

Merchandise  consigned  to  Hull  was  usually  called  for  at  this 
depot,  the  charges  paid  thereon,  and  it  carted  and  delivered  to  Hull 
at  liis  place  of  business  by  draymen,  without  special  directions  from 
liira.  At  the  time  the  goods  in  controversy  were  seized,  Hull  had 
no  knowledge  of  their  arrival,  and  had  given  no  directions  in  regard 
to  them ;  nor  had  any  drayman  or  other  person  called  for  or  demanded 
them.  They  were  awaiting  the  payment  of  charges  as  a  condition 
precedent  to  their  transfer  and  removal  by  draymen  to  Hull's  place 
of  business.  No  one  having  charge  of  the  freight  depot,  custody  of 
the  goods,  or  in  the  employment  of  the  railroad  company  had  been 
constituted  an  agent  of  Hull. 

.  The  attorney  of  Babcock  &  Co.,  without  their  knowledge,  and 
oefore  either  had  learned  that  the  possession  of  the  goods  had  not 
passed  in  fact  to  Hull,  commenced  an  action  against  him  in  Trum- 
bull county  for  their  purchase-price  which,  however,  has  not  been 
prosecuted. 

On  the  8th  of  October,  1866,  Babcock  &  Oo.  asserted  their  right 
of  stoppage  in  transitu  by  making  demand  of  the  railroad  company, 
and  afterward  of  the  plaintiff  in  error,  and  on  the  twelfth  of  October 
commenced  this  action. 

These  facts  do  not  distinguish  the  case  from  the  usual  consign- 
ments  of  goods  sold  in  the  ordinary  course  of  business  between  mer- 
chants. Several  errors  are  assigned  on  the  record,  but  the  admirable 
and  exhaustive  arguments  of  counsel  are  chiefly  — that  of  thepldn* 
tiffs  in  error  exclusively — to  the  one  involving  the  doctrine  of  stop^ 
page  in  trajisitu  which  will  first  be  considered. 

I.  (1)  For  the  plaintiffs  in  error  it  is  insisted  in  effect  that  if  the 
facts  in  the  case  show  the  vendor's  right  of  stoppage  no/  to  have  been 
extinguished  under  the  rule  hitherto  recognized,  the  novel  method 
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of  modern  transportation  demand  that  such  restrictiye  modifications 
he  engrafted  thereon  as  will  work  its  extinguishment. 

This  cannot  be  conceded.  The  right  of  utappage  in  transitu  is 
regarded  with  so  much  fa\or  that  the  rule  governing  it  will  not  be 
sabjected  to  restrictions  less  liberal  than  those  of  inunemorial  pre- 
scription. 

(2)  It  is  farther  contended,  however,  that  a  rational  application 
of  the  prifunples  on  which  the  rule  is  founded,  to  existing  methods 
of  the  carrying  trade,  will  hold  the  arrival  of  goods  transported  by 
railway  at  the  station  designated  for  their  discharge  the  termination 
of  the  trust,  and,. consequently,  of  the  right  of  stoppage. 

This  proposition  is  also  untenable,  either  on  authority  or  reason. 
The  transit  of  goods  consigned  in  the  usual  general  terms,  by  a  ven- 
dor on  credit,  is  terminated,  and  his  right  of  stoppage  extinguished 
only  when  their  possession  is  voluntarily  and  actually  transferred  to 
.  the  vendee  or  to  his  agent.  But  the  carrier  of  goods  thus  consigned, 
and  all  middlemen  into  whose  custody  they  pass,  in  furtherance  and 
virtue  of  the  consignment  are,  by  implication  of  law,  constituted 
agents  of  the  vendor,  not  of  the  vendee.  Therefore,  the  transfer  of 
goods  consigned,  as  in  this  case,  from  the  coaches  of  the  carrier  by 
railway  to  his  freight  depot  or  warehouse  at  the  station  designated 
for  their  discharge,  in  the  vicinity  of  the  vendee's  residence  or  place 
of  busiucss,  there  to  await  the  payment  by  him  of  the  charges 
thereon,  as' a  condition  precedent  to  their  removal  to  and  delivery  at 
his  business  house,  does  not  ipso  facto  constitute  a  transfer  or 
delivery  of  possession  to  him,  or  to  any  one  ad  agent  of  and  for  him; 
but  is  the  reasonable  exercise  of  a  right  and  duty  by  the  carrier,  in 
the  course  and  furtherance  of  their  transit,  referrable  to  and  in  vir- 
tue of  his  original  employment  by  and  as  agent  of  the  vendor  to 
transport  and  deliver.  Wherefore,  until  the  vendee  in  person,  or 
his  agent  under  and  for  him,  shall  become  custodian  in  possession, 
neither  the  transit  of  the  goods  nor  the  vendor's  right  of  stoppage 
will  be  held  to  have  terminated. 

It  is  not  intended  to  intimate  that  the  middleman  may  not 
become  the  agent  of,  and,  as  such,  the  custodian  holding  possession 
under  and  for  the  vendee.  But  such  agency  will  not  be  implied 
from  the  carrier's  9riginal:  employment,  and  can  arise  only  by  show- 
ing affirmatively  some  arrangement  or  understanding  to  that  effect 
other  than  the  general  words  of  an  ordinary  consignment  No  such 
arrangment  or  understanding  is  disclosed  by  the  evidence  in  tliis 
Vol.  Vni.— 9 
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case.  The  custxxly  of  the  goods,  at  the  time  of  their  seizure  in  the 
carrier's  depot,  was,  therefore,  in  the  agent  of  the  vendor,  whose 
right  of  stoppage  was  consequently  subsisting  in  full  vitality  at  that 
date. 

II.  The  seizure  of  goods  in  transilUf  at  the  suit  of  the  consignee's 
creditors,  does  not  extinguish  the  vendor's  right  of  stoppage,  bu 
furnishes  him  a  cause  of  action  for  them,  or  their  value,  against  the 
officer  making  the  seizure,  which  will  be  enforced  if  asserted  in  due 
time. 

III.  The  commencement  of  an  action  against  the  vendee  by  the 
attorney  of  the  vendor  of  goods  on  credit,  for  their  purchase-price, 
without  the  vendor's  knowledge,  and  before  either  has  been  apprised 
that  their  transitua  has  not  terminated,  does  not  constitute  a  waiver 
of  the  right  of  stoppage,  if  it  be  asserted  in  a  reasonable  time,  and 
the  action  for  their  price  be  not  pressed,  which  the  record  shows  to 
have  been  the  facts  in  this  case. 

IV.  The  cause  of  action  upon  which  judgment  was  rendered  by 
the  common  pleas  against  the  plaintiffs  in  error,  sounded  in  tort, 
upon  which  it  was  not  competent  to  award  interest  at  a  rate  exceed- 
ing six  per  centum  per  annum.  Wherefore  so  much  of  the  judg- 
ment of  the  common  pleas  as  awards  interest  thereon  after  its  rendi- 
tion at  seven  per  centum  will  be  annulled,  and  the  judgment  to 
this  extent  modified,  at  the  costs  of  the  defendants  in  error;  and,  as 
to  the  residue,  will  be  affirmed  and  remanded  for  execution. 

JudgfMnt  aeoordingljf. 


Phillifs,  plaintiff  in  error,  y.  Duqak  et  dL 

(SI  Ohio  St.  468.) 

Judgm&tU  in  oeHon  en  eain  eowtracU,    Oom* 

In  an  action  on  a  promissoiy  note,  pajable  in  gold  or  silver,  the  Jadgmeni,  in 
oaae  of  reooverj,  mast  be  for  coin  to  the  amount  found  dae  on  the  note  and 
interest.  The  Judgment  for  coets  must  be  general,  so  that  it  may  be  aatisfioi 
by  payments  of  either  kind  of  lawful  money. 
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AcnoH  on  a  promissory  note,  of  whioh  the  following  is  a  oopy : 

''  tl50.  FowLEB,  May  23, 1859. 

"  One  day  after  date,  for  yalne  reoeived,  we,  or  either  of  ns,  prom- 
ise to  pay  Horatio  N.  Phillips,  or  order,  one  hnndred  and  fifty  dollars, 
to  be  paid  in  gold  or  silver,  if  required,  at  eight  per  cent  interest,  to 

be  paid  annually. 

"MILO  DUGAN, 

«  AUSTIN  DUGAN, 

«  LAURA  DUGAN.*' 

Indorsed  on  the  note  was  the  following : 

"  FoWLEB,  Nov.  12, 1864 
^'  Received  on  the  within  note  the  interest  up  to  the  present  date, 
180.45." 

Payment  of  the  note,  in  gold  or  silver,  was  demanded  November 
12, 1864.  This  action  was  commenced  April  17, 1866.  The  case 
was  submitted  on  the  following  agreed  statement  of  facts: 

'^  It  is  agreed  that  the  note  sued  upon  was  given  for  specie  lent  at 
the  date  thereof;  that  demand  of  payment  was  made  as  stated;  and 
that  gold  and  silver  were  then  at  a  premium  of  55  cents  in  legal 
tender  United  States  currency;  that  the  defendant  then  paid,  in 
United  States  legal  tender  currency,  the  sum  expressed  by  the 
indorsement,  as  interest  to  tliat  date,  ^81;  that  gold,  at  the  com- 
mencement of  this  suit,  was  at  a  premium  of  25  cents,  and  silver  at 
a  premium  of  20  cents — gold  selling  at  #1.25  and  silver  at  tl.20  for 
the  dollar." 

The  plaintiff  claimed  that  he  was  entitled  to  recover  for  the  breach 
of  the  contract  the  value  of  coin  at  the  time  of  the  demand  of  pay- 
ment; but  the  court  held  that  he  was  only  entitled  to  recover  $150, 
the  amount  specified  in  the  note,  and  interest  from  November  12, 
1864,  for  which  sum,  amounting  to  $163.80,  judgment  was  rendered 
in  favor  of  the  plaintiff,  to  which  holding  and  judgment  he  dulj 
excepted. 

To  reverse  this  judgment,-  the  plaintiff  filed  his  petition  in  error 
in  the  district  court.  The  case  was  reserved  in  the  district  court  foi 
decision  in  this  court 

MiUon  Suiliff,  for  plaintiff  in  error. 

I 

Tatfhr  d  Jones^  for  defendants  in  error. 
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Day,  J.  The  determination  of  the  questions  presented  in  this 
case  depend  npon  constmctions  to  be  given  to  the  legislation  of  con- 
gresB,  known  as  the  legal  tender  acts.  Upon  questions  of  this  class, 
tiie  supreme  court  of  the  United  States  is  the  ultimate  tribunal,  and 
its  decisions  are  decisiye  of  the  case  before  us. 

Without  repeating  here  the  reasoning  upon  which  those  decisions 
are  based,  it  is  only  necessary  to  state  the  leading  principles  settled 
by  that  court,  a  id  apply  them  to  the  questions  raised  in  this  case. 

In  the  late  cases  of  Knoz  v,  Lee  and  Parker  v.  Davis,  12  WalL 
457,  after  much  deliberation,  it  was  decided  by  that  court,  that  the 
legal  tender  actiS  of  congress  are  constitutional  and  valid,  as  applied 
to  contracts  made  both  before  and  after  their  passage. 

In  the  more  recent  case  of  Trebilcock  v.  Wilson,  12  WalL  687, 
affirming  the  decision  in  the  earlier  case  of  Bronson  v.  Rhodes,  7 
Wall.  229,  it  was  held  "  that  express  contracts,  payable  in  gold  or 
silver  dollars,  could  only  be  satisfied  by  the  payment  of  coined  dol» 
lars,  and  could  not  be  discharged  by  notes  of  the  United  Statos 
declared  to  be  a  legal  tender  in  payment  of  debts."  Again,  in  the 
same  case,  it  is  said:  " If  we  look  to  the  act  of  1862,  in  the  light  of 
the  contemporaneous  and  subsequent  legislation  of  congress,  and  of 
the  practice  of  the  government,  we  shall  find  little  difficulty  in  hold- 
ing that  it  wfirf  .  /)t  intended  to  interfere  in  any  respect  with  exist- 
ing or  subsequent  contracts  payable  by  their  express  terms  in  specie; 
and  that,  when  it  declares  that  the  notes  o^  the  United  States  shall 
be  lawful  money,  and  a  legal  tender  for  all  debts,  it  mcuns  for  all 
debts  which  are  payable  in  money  generally,  and  not  obligations 
payable  in  commodities,  or  obligations  of  any  other  kind." 

It  was  also  held  m  that  ca«e  that,  under  the  coinage  and  legal 
tender  act  of  congress,  we  have  "  two  kinds  of  money,  essentially 
•different  in  their  nature,  but  equally  lawful,"  and  that,  therefore 
"  contracts  payable  in  either,  or  for  the  possession  of  either,  must 
be  equally  lawful,  and,  if  lawful,  must  be  equally  capable  of  enforce- 
ment." 

In  the  same  case,  it  was  further  held  that,  as  both  kinds  of  money 
are  "  expressed  by  similar  designations,"  making  judgments  for  the 
payment  of  dollars  generally,  though  based  upon  obligations  to  pay 
coin,  payable  in  depreciated  note  dollars,  it  became  necessary,  "  to 
avoid  ambiguity  and  prevent  a  failure  of  justice,  to  allow  judgments 
to  be  entered  for  the  payment  of  coined  dollars,  when  that  kind  of 
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money  was  specificaUy  designated  in  the  contracts  upon  which  suits 
were  brought." 

In  this  manner,  while  two  kinds  of  lawful  moi^y,  differing  in 
commercial  value,  are  recognized,  contracts  payable  in  either  may  bo 
enforced  in  accordance  with  the  just  rights  and  obligations  of  the 
parties.  It  is,  moreover,  the  only  mode  sanctioned  by  that  court,  in 
which  parties  can  obtain  the  full  benefit  of  contracts  payable  in  coin, 
when  it  is  of  a  greater  commercial  value  than  legal  tender  notes;  for, 
in  the  recent  case  already  referred  to,  the  previous  holdings  of  the 
court  in  Butler  v.  Hormtz^  7  Wall.  258,  and  in  Deioing  v.  Sears,  11 
id.  379,  were  fully  sustained.  In  both  of  these  cases  general 
judgments  had  been  rendered  by  the  State  courts  for  an  amount 
equivalent  to  the  market  value  of  that  stipulated  to  be  paid  in  coin 
by  the  terms  of  the  contracts  on  which  the  suits  were  brought.  The 
judgments  were  reversed,  and  the  cases  were  remanded  to  the  State 
courts  for  judgments  payable  in  coin.  In  the  former  case,  it  was  said 
by  the  chief  justice:  "  The  damages  should  have  been  assessed  at  the 
sum  agreed  to  be  due,  with  interest  in  gold  and  silver  coin,  and  judg- 
ment should  have  been  entered  in  coin  for  that  amount,  with  costs." 
In  the  latter  case,  it  was  said  that  the  judgment  ^  should  have  been 
entered  for  coined  dollars  and  parts  of  dollars,  instead  of  treasury 
notes  equivalent  in  market  value  to  the  value  in  coined  money  ol 
the  stipulated  weight  of  pure  gold." 

It  follows  from  these  decisions  that  in  the  case  before  us  the 
plaintiff  was  not  entitled  to  recover,  in  addition  to  the  amount  called 
for  by  thp  note  in  suit,  the  currency  premium  on  coin.  The  court 
80  held,  and,  to  that  extent,  rightly.  But  the  judgment  rendered 
for  the  right  amount  was  general,  and  might  be  satisfied  lawfully  by 
payment  of  the  same  amount  of  legal  tender  notes;  thus,  by  the 
judicial  action  of  the  court,  a  contract  payable  in  coin  was  reduced 
to  a  debt  of  the  same  amount  that  might  be  discharged  by  legal  tender 
notes.  This,  by  reason  of  the  depreciated  comparative  value  of  such 
notes,  was  decidedly  prejudicial  to  the  interests  of  the  plaintiff,  and 
practically  amounted  to  a  denial  of  his  legal  rights  under  the  note 
in  suit,  ae  settled  by  the  decisions  before  referred  to. 

The  note  was  given  for  coin  loaned  to  the  defendants.  They 
expressly  contracted  to  pay  it  in  gold  or  silver.  The  plaintiff  did 
nothing  to  waive  his  right  to  payment  in  specie.  On  the  contrary, 
he  demanded  payment  in  coin,  and  in  his  action  on  the  note  he 
relied  upon  it  as  a  contract  for  coin.     He  was  entitled  to  judgment 
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in  such  form  as  would  give  him  his  legal  rights,  and  secure  to  him 
the  full  benefit  of  his  contract  when  discharged  bj  payment. 

Inasmuch  as  United  States  legal  tender  notes  were  the  general 
standard  of  coiAmercial  value  in  the  country  at  the  time  the  action 
was  brought,  it  was  no  uncommon  error  to  suppose  that  the  only  way 
to  obtain  the  full  benefit  of  a  contract  expressly  payable  in  coin  was 
to  procure  a  judgment  for  an  amount  of  equivalent  value,  payable  in 
such  notes.  The  plaintiff,  it  is  true,  fell  into  this  mistake  in  the 
form  of  the  judgment  asked  in  his  petition,  but  it  embraced  the  sub-^ 
$tance  of  the  remedy  to  which  he  was  entitled,  the  full  value  of  his 
note.  It  is,  however,  sufficient  to  say  that  in  cases  where  parties 
have  sought  the  same  form  of  remedy  on  coin  contracts  as  that 
claimed  in  this,  the  supreme  court  of  the  United  States  have  decided 
^hat  it  was  the  duty  of  the  court,  in  order  that  the  legal  rights  of 
])arties  may  be  preserved,  to  render  judgments  expressly  payable  in 
coin.     This  ruling  we  feel  bound  to  follow. 

This,  it  is  true,  is  new  in  the  practice  of  this  State.  But  the  neces- 
sity for  it,  growing  out  of  a  new  kind  of  legal  tender  in  the  payment 
of  debts,  is  of  recent  origin.  The  modification  of  judgments  required, 
however,  is  nothing  more  than  making  them  conform  to  the  new 
order  of  pecuniary  affairs,  by  expressing  which  of  two  kinds  of  lawful 
dollars,  of  different  relative  values,  the  party  is  justly  and  legally 
entitled  to  recover  in  satisfaction  of  his  claim. 

Nor  does  this  form  of  remedy  on  coin  contracts  conflict  with  the 
code  of  civil  procedure.  On  the  contrary,  its  provisions  are  amply 
sufficient  to  warrant  judgment,  in  accordance  with  the  rights  of  the 
parties.  Nor  will  any  insurmountable  difficulty  arise  in  carrying  a 
judgment  for  coin  into  execution.  The  same  necessity  which  occas- 
ioned such  judgments  will  continue  in  the  further  proceedings 
thereon  by  final  process  for  the  satisfaction  thereof;  for  the  require- 
ment to  pay  a  judgment  in  coin  by  necessary  implication  most 
authorize  and  require  the  collection  of  coin  by  legal  process  for  that 
purpose.  See  Lane  County  v.  Oregon^  7  Wall.  71.  This  will  require 
no  change  in  the  mode  of  procedure,  except  that  appraisements  and 
sales  of  property,  so  far  as  necessary,  must  be  for  coined  doUan 
instead  of  note  dollars. 

It  follows  that  the  judgment  of  the  court  of  common  pleas,  reducing 
a  contract  payable  in  coin  to  a  debt  of  the  same  amount  payable  in 
\»-gal  tender  currency,  was  erroneous  and  must  be  reversed. 

The  case  being  one  in  which  the  statute  authorizes  this  court  to 
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render  the  judgment  that  should  have  been  rendered  by  that  courts 
a  judgment  lor  coin  will  be  entered  here  lor  the  amount  found  to  be 
due  on  the  note  and  interest  But  the  judgment  lor  coin  will  not 
embrace  the  costs  of  suit  The  judgment  for  costs  must  be  general, 
10  that  it  may  be  satisfied  by  payments  of  either  kind  of  lawful  money. 

Judgment  accordingly. 


MuJiEBy  plaintiff  m  error^  v.  Woods. 

<n  Ohio  St.  48ft.) 
FntmiMaory  note — frantd — eandUion  precedent  to  commencement  efacUcn. 

In  an  action  on  a  lost  promiBSory  note,  the  defense  was,  that  defendant  had 
giren  $300  and  a  new  note  to  plaintiff  In  satisfaction  of  the  lost  note.  In 
reply  to  this  defense,  plaintiff  alleged  that  he  had  been  Induced  to  accept  the 
$S00  and  the  new  note  by  defendant's  fraadalent  representations.  The 
judge  ruled  that  plaintiff  could  not  recover  unless  he  had,  before  bringing 
his  suit,  offered  to  return  the  new  note  and  the  $300.  Held  error,  and  that 
it  was  sufficient  that  the  new  note  be  brought  Into  court  readv  to  be  given 
op  or  canceled  on  the  trial ;  also,  that  the  $800  need  not  be  piuduced  at  all, 
M  it  was  paid  upon  the  lost  note. 

Action  on  a  promissory  note  for  $600  given  by  defendants  to  plain- 
tiff, April  12, 1863.  The  petition  averred  that  the  note  Lad  been  lost  or 
destroyed,  and  offered  to  indemnify  defendants  in  case  it  should  ever 
be  found.  The  defense  was,  that  defendant  Woods,  who  was  prin- 
cipal debtor,  had  given  plaintiff  $300  and  a  new  note  for  the  balance, 
in  satisfaction  for  the  lost  note.  In  reply  to  this  defense,  plaintiff 
alleged  that  tlie  $300  and  the  new  note  were  accepted  by  the  attome; 
of  plaintiff  on  defendant  Woods'  fraudulent  representation  that 
plaintiff  was  willing  and  had  so  agreed  to  accept  them.  At  the  trial 
plaintiff  produced  the  new  note  to  be  canceled,  if  required,  and  also 
filed  the  $300  with  the  clerk.  The  judge  ruled  that  the  plaintiff 
ccall  not  recover  in  the  action  unless  he  had,  before  bringing  hia 
luit,  offered  to  return  the  new  note  and  the  $300.  Plaintiff 
excepted. 

Under  this  ruling,  the  jury  found  a  verdict  for  the  defendants, 
anil  judgment  was  rendered  thereon.     To  reverse  this  indgmuut  9 
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petition  in  error  was  filed  in  the  district  ooort^  and  reserred  for 
deoiaion  here. 

F,  E.  HutchinSy  for  plaintiff  in  error. 

Taylor  df  Jones,  for  defendants  in  error: 

The  plaintiff  could  not  rescind  without  offering  to  return  the 
money  paid^  and  to  cancel  the  new  note.  Offering  to  cancel  the 
note  at  the  trial,  and,  conditionally,  to  return  the  money  after  judg- 
ment, are  not  sufficient.  Kimball  v.  Ounningham,  4  Mass.  502; 
Conner  v.  Henderson,  15  id.  319;  Ohitty  on  Oont.  681;  2  Kenfs 
Com.  480,  note  a;  Burgett's  Lessee  y.  Burgett,  1  Ohio,  482;  Hoggins 
V.  Bancroft,  1  Dana,  30;  Jones  y.  Evans,  6  id.  96;  Perly  v. 
Bahh,  23  Pick.  283;  BowUy  v.  Brydon,  12  id.  307;  Burton  v. 
Studart,  3  Wend.  236;  The  Manhattan  Co.  y.  Bently,  13  Barb.  64; 
Cain  V.  Outhrie,  8  Blackf.  409;  Shaffw'  v.  Slade,  7  id.  178,  184 , 
id.  601. 

Welch,  0.  J.  If  the  court  was  right  in  its  instruction  to  the 
jury,  there  was  no  material  issue  for  them  to  try.  The  instruction 
was  to  the  effect  that,  if  all  that  the  plaintiff  alleges  were  true,  he 
has  no  good  cause  of  action,  and  that  the  jury  should,  therefore, 
return  a  verdict  for  the  defendants. 

Was  the  court  right  in  its  instruction?  Was  it  necessary,  in 
order  to  his  right  to  recover,  that  the  plaintiff  should  return,  or 
offer  to  return,  the  money  and  the  new  note,  before  the  commencement 
of  his  action?  The  authorities  on  the  subject  are  conflicting.  We 
are  inclined  to  follow  the  ruling  in  the  case  of  Nickols  et  oLv, 
Michael  et  al,  23  N.  Y.  264,  where  it  was  held  that,  m  a  case  like  the 
present,  it  is  sufficient  that  the  new  security  or  note  be  brought  into 
court,  ready  to  be  given  up  or  canceled  on  the  trial.  We  think  this 
case  stands  supported  by  reason  and  the  better  class  ot  authorities. 

As  to  the  sum  of  $300  paid  by  Woods,  we  cannot  see  that  the 
plaintiff  was  bound  to  do  any  thing  even  upon  the  trial.  The 
money  was  paid  upon  the  old  note.  Its  payment  was  an  act  of  duty 
and  obligation  on  the  part  of  Woods,  and  could  form  no  part  of  the 
accord,  or  of  the  consideration  for  the  agreement  made  by  the  plain- 
tiff's attorney.  It  was  an  independent  fact,  separate  and  distinct 
from  the  execution  of  the  new  note,  which  formed  the  only  real  con- 
nderation  of  the  alleged  agreement. 
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We  tliink^  therefore,  that  the  ooort  erred  in  ita  instructioiiB  in 
charging  that  the  plaintiff  was  bound  to  tender  or  repay  the  money 
at  all,  and  in  holding  that  the  plaintiff  could  not  mRJnfa^in  his 
action  without  first  offering  to  restore  the  new  note. 

Judgment  reversed,  and  cause  remanded  for  further  prooeedings* 


The  City  of  Oiitciknati,  plaintiff  in  error,  t.  PMnrr. 

(210Uo8t.489.) 

Muiiic4^  corporation — construction  of  $etoer$.    Consequ^nbial  damagu. 

Defendant,  a  manicipal  corporation,  constructed,  in  a  lawful  and  duly  carafol 
manner,  a  eewer,  by  making  the  excavation  for  which  the  lateral  support  to 
plaintiff's  house  was  withdrawn,  so  that  the  foundation  walls  gave  way. 
EM,  that  defendant  was  not  liable  in  damages. 

AcTiOK  against  a  municipal  corporation.  The  opinion  states  the 
case. 

Morrill  £  Walker,  for  plaintiff  in  error. 

Matthews,  Raineey  &  Matthews,  for  defendants  in  error. 

MoIlyaine,  J.  This  action  is  prosecuted  to  reverse  the  judgment 
of  the  superior  court  of  Cincinnati,  rendered  against  the  plaintiff  in 
error,  and  in  favor  of  defendant  in  error. 

The  original  action  was  brought  in  the  court  below  by  the  defend- 
ant in  error,  against  the  plaintiff  in  error,  to  recover  damages  for 
injuries  to  the  dwelling-house  of  the  plaintiff,  situate  on  a  lot  abut- 
ting on  Borden  alley,  by  reason  of  the  construction  of  a  public  sewer 
in  said  alley  by  the  defendant 

Issue  being  joined,  the  cause  was  submitted  to  a  jury,  and  a  special 
verdict  returned  as  follows,  viz. :  "  Ist  We,  the  jury,  find  the  defendant 
caused  the  sewer  to  be  built,  and  the  excavation  made  in  the  manner 
Bet  forth  in  the  plaintiff's  petition,  about  thirteen  feet  deep.  24 
That  the  plaintiff's  building  was  injured  by  reason  of  said  excavation. 
Sd.  That  the  defendants  and  their  contractor,  in  making  said  exca- 
VoL.  VIIL— 10 
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nation  and  building  said  sewer,  took  all  reasonable  and  ordinary  care 
to  avoid  injury  to  the  plaintiff's  property.  4th.  We  find  the  plain- 
tiff's foundation  was  about  four  feet  in  the  ground,  and  that  such 
foundation  was  suitable  for  sustaining  such  structure  at  the  time  of 
its  erection." 

The  jury  also  found  the  amount  of  plaintiff's  damages  to  be  t900. 

Thereupon,  the  defendant  moved  the  court  to  render  a  judgment 
in  its  favor,  upon  the  facts  found  in  the  special  verdict;  which 
motion  was  afterward,  in  general  term,  overruled  and  judgment  ren- 
dered in  favor  of  the  plaintiff;  to  which  ruling  and  judgment  the 
defendant  excepted. 

There  is  no  averment  in  the  petition,  as  to  '^  the  manner  in  which 
tlie  sewer  was  built  and  the  excavation  made,"  not  denied  in  the 
answer,  that  can  aid  the  special  verdict  in  supporting  the  judgment 
rendered,  except  this,  to  wit:  That  the  lateral  support  of  the  plain- 
tiff's foundation-walls,  from  the  street,  was  withdrawn  by  the  exca- 
vation, so  that  they  gave  way. 

The  error  relied  upon  is,  that  the  judgment  on  the  special  verdict 
flhould  have  been  for  the  defendant  below  and  not  for  the  plaintiff. 

The  only  question  arising  in  the  case  may  be  stated  in  the  follow- 
ing form,  viz. :  Are  municipal  corporations,  under  the  laws  of  this 
State,  liable  for  damages  to  proprietors  of  lots  abutting  on  streefa 
and  alleys  for  injuries  to  buildings  erected  thereon,  resulting  from 
the  exercise  of  their  corporate  powers,  in  improving  or  appropriating 
such  streets  and  alleys  to  public  uses,  while  acting  within  the  scope 
of  their  municipal  authority,  and  without  negligence  or  malice? 

Strictly,  this  question  should  be  answered  in  the  negative.  But, 
in  the  ordinary  application  of  the  principle  involved,  neither  an 
unqualified  afiirmative  nor  negative  answer  would  be  a  fair  statement 
of  the  rule  of  law  upon  this  subject 

If  answered  in  the  afiirmative,  this  qualification  should  be  annexed, 
namely,  that  the  abutting  proprietor  has  not  contributed  to  hia 
injury  by  his  own  negligence  or  indiscretion,  in  the  manner  of  con- 
structing his  improvements.  In  applying  this  qualification,  it  is  not 
enough  to  ascertain,  simply,  that  he  acted  prudently  under  the  cir- 
cumstances of  fact  which  surrounded  him  at  the  time;  he  musv. 
also,  have  taken  into  consideration  the  right  of  the  municipality  to 
make  future  improvements  in  the  streets  or  alleys,  and  to  appropri- 
ate chem  to  other  public  uses,  within  the  scope  of  its  authority.    If 
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these  latter  considerations  were  omitted,  it  was  folly  to  omit  them, 
and  if  injury  results,  it  is  his  misfortune. 

And  if  answered  in  the  negative,  this  qualification  should  be 
annexed,  to  wit:  That  the  municipality,  before  such  lot  was  im- 
proved, had  taken  no  such  action  in  the  matter  of  improving  oi 
appropriating  such  street  or  alley  to  public  uses,  as  to  reasonably 
indicate  that  the  uses  smd  improvements  of  the  street  or  alley  were 
permanently  fixed  and  appropriated.  Because,  if  the  municipal 
authorities  have  so  appropriated  or  improved  the  street  or  alley  as 
to  indicate,  to  a  prudent  and  careful  person,  that  no  further  exercise 
of  the  power  of  appropriation  or  change  in  the  improvements  of  the 
street  or  alley  would  be  made,  they  should  not  be  permitted  to  fur- 
ther exercise  it,  to  the  injury  of  those  who  have  acted  upon  the  faith 
of  their  acts,  without  making  compensation  for  such  injury. 

In  thus  stating  the  rule,  we  have  no  disposition  to  depart  from 
the  line  of  decisions  formerly  made  by  this  court  upon  this  subject, 
however  much  those  decisions  may  be  in  conflict  with  the  decisions 
of  other  courts.  We  believe  the  principles  established  by  our  former 
cases  to  be  most  just  and  equitable.  On  the  one  hand,  public 
improvements  and  compensation  for  private  property  taken  for 
public  uses  go  side  by  side;  and  on  the  other  hand,  the  general  we]  • 
fare  of  towns  and  cities  is  protected  against  the  cupidity  and  per- 
verseness  of  proprietors  who  take  no  interest  in  the  public  good,  but 
take  advantage  of  every  circumstance  that  can  possibly  promote  a 
private  gain  or  save  a  personal  expenditure. 

We  believe  that  all  the  cases  heretofore  decided  by  this  court  upon 
this  subject  can  be  reconciled  upon  the  principles  stated,  although' 
the  language  employed  by  different  judges,  in  delivering  opinions 
may  not  be  reconcilable. 

In  Ooodhe  v.  Oincinjiaity  4  Ohio,  500,  it  was  held  that  a  munici- 
pal corporation  was  liable  for  injuries  to  a  house  where  the  street 
was  illegally  and  maliciously  cut  down  by  the  municipal  authorities. 

In  Smith  V.  Oincinnaii,  4  Ohio,  514,  it  was  held  that  the  corpora- 
tion was  liable  for  such  injuries,  in  the  absence  of  malice,  if  its  acts 
were  illegal. 

In  Scovil  V.  Oeddings  et  al,  7  Ohio,  562,  it  was  held  that  the 
agents  of  the  corporation  were  not  liable  for  injuries  to  a  house  and 
lot,  where  no  unnecessary  damage  was  done,  and  they  acted  in  good 
faith  and  under  the  authority  of  the  trustees. 

In  Eiokcoz  v.  Cleveland,  8  Ohio,  543,  it  was  held  that  the  citi 
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WAS  not  liable  where  the  municipal  authorities  acted  without  negli- 
gence and  within  the  scope  of  municipal  authority. 

Rhodes  y.  GIsvelandy  10  Ohio,  159,  was  a  case  where  the  injury  com- 
plained of  was  to  the  land  (and  not  to  structures  thereon),  by  caufl- 
lug  it  to  be  overflowed  by  water  from  drains  and  ditches.  The  cor- 
poration was  held  liable.  But  a  distinction  may  well  be  taken 
between  that  case  and  one  for  injury  to  a  building  erected  on  a  lot 
without  reference  to  proper  and  reasonable  drainage  of  the  street. 

The  next  cases  are  McCombs  y.  AkroUy  15  Ohio,  474,  and  Akron 
V.  McCojnbSy  18  id.  229.  In  these  cases  it  was  held  that  a  muni- 
cipal corporation  is  liable  for  injuries  resulting  from  a  change  of 
grade,  whereby  the  means  of  access  to  a  building  erected  on  an  abut- 
ting lot  were  cut  off  or  impaired.  It  appears,  however,  that  the 
buildiug  was  erected  with  reference  to  an  established  grade,  and  the 
injury  resulted  from  a  change  in  the  grade.  Avery,  J.,  in  delivering 
the  opinion  of  the  court  in  that  latter  case,  says:  "He  [McOombs] 
had  made  his  improvements  with  an  express  view  to  the  level  and 
grade  of  Howard  street,  adjoining  which  the  building  stood." 

Crawford  v.  Delatvare,  7  Ohio,  459,  is  the  first  case  in  which  the 
doctrine  now  approved  was  substantially  enunciated*  The  court 
below  had  charged  the  jury  as  follows:  "  That  a  city  or  incorporated 
village,  when  acting  within  the  scope  of  its  corporate  powers,  is  not 
liable  to  owners  of  lots  in  the  village  for  injuries  sustained  by  them 
by  the  grading  of  streets,  unless  such  grading  be  wrongful  But,  for 
such  wrongful  act,  it  is  liable  for  resulting  injuries,  as  fully  as  a 
natural  person.  That,  when  such  corporation,  in  the  exercise  of  its 
legal  powers,  makes  a  reasonable  and  proper  grade  of  its  streets, 
without  touching  or  doing  unnecessary  injury  to  the  unimproved 
property  of  owners  along  the  streets  so  graded;  and,  when  such 
grading  is  not  unreasonable,  improperly  or  wantonly  done  by  such 
authorities,  they  are  not  guilty  of  such  a  wrong  as  will  make  ttiem 
liable  to  action,  even  though  some  damage  may  result  to  such 
owners  of  property  along  the  street  by  such  grading  But  wheib 
such  grading  is  unreasonably,  improperly  or  wantonly  made,  and 
injury  results  to  owners,  they  are  liable  to  the  extent  of  actual  dam- 
age sustained  by  such  owner.  That,  when  the  owner  of  a  lot  builda 
upon  and  improves  his  lot  in  good  faith,  with  reference  to  an  estab- 
lished grade  of  a  street,  and  the  grade  of  such  street  is  afterward  so 
changed  by  the  corporate  authorities,  as  that  the  property  of  such 
owner  is  thereby  substantially  injured,  such  grading  would   be 
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wrongful,  80  far  as  to  render  the  corporation  liable  to  make  compen- 
sation for  euch  injuries;  for  in  such  a  case  he  would  haye  a  right  to 
rely  upon  the  continuance  of  the  grade,  with  reference  to  which  he 
made  his  improvements.  That,  where  such  corporation  neglects  to 
fix  any  grade,  and  none  is  established  for  a  street,  and  the  owner  of 
a  lot  builds  upon  and  improyes  his  lot,  in  reference  to  the  then 
existing  state  of  the  road  or  street  used  in  front  of  his  lot,  and  uses 
ordinary  discretion  and  judgment  in  making  his  improvements,  hav 
ing  reference  to  the  probable  future  improvements  of  the  town,  and 
with  reference  also  to  the  right  possessed  by  the  corporate  authori- 
ties to  make  a  reasonable  and  proper  grade  of  such  street,  and  he  is 
afterward  injured  by  the  making  of  such  grade,  he  is  entitled  to 
recover  for  actual  damages  he  may  sustain,  even  though  the  grade 
BO  afterward  made  may  be  a  resonable  and  proper  one.  But  if  he 
■o  locates  his  house,  without  such  reasonable  reference  to  future  rea- 
sonable and  proper  improvements  of  the  streets  adjoining  his  lot, 
and  without  such  exercise  of  discretion  and  judgment,  and  the  town 
afterward  makes  such  reasonable  and  proper  grade,  and  he  is  thereby 
injured,  he  cannot  recover  for  such  injury." 

This  charge  of  the  district  court  was  under  review  upon  error,  and 
this  court  said:  ^  We  think  the  whole  charge  of  the  court  below 
was  as  favorable  to  the  plaintiff  as  the  principles  of  law  would 
justify.** 

It  should  be  observed,  however,  that  in  this  case  the  testimony 
tended  to  show  that  the  value  of  the  property  was  diminished  only 
by  impairing  the  facilities  for  ingress  and  egress.  But  we  are  of 
opinion  that  the  same  rule  must  apply  in  cases  where  the  struc- 
tures erected  on  abutting  lots  are  injured  by  reason  of  the  corporate 
acts. 

The  same  doctrine  is  laid  down  in  the  case  of  The  Street  Railway 
V.  Cumminsville,  14  Ohio  St.  523,  wherein  it  is  said:  "The  acquisi- 
tion of  land  for  a  highway  of  any  kind  carries  with  it  the  right  to 
put  the  ground  in  a  suitable  condition  to  answer  the  purposes  of  the 
acquisition;  and  to  this  public  right  all  private  rights  of  lot  owners 
are  necessarily  subordinated.  If,  before  the  public  has  exercised 
this  right  through  the  regularly  constituted  authorities,  the  lot  is 
improved,  the  owner  must  do  so  with  reference  to  its  reasonable  and 
proper  exercise  thereafter,  and  cannot  complain  if  his  means  of  access 
to  his  improvements  are  impaired  through  his  own  indiscretion. 
But  when  the  public  has  taken  possession  and  regularly  defined  the 
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interests  and  improyements  necessary  for  its  uses,  establishing  grades, 
eta,  lot  owners  haye  the  right  to  assume  this  exercise  of  authority 
IS  a  final  decision  of  the  wants  of  the  public,  and  to  make  their 
improyements  in  reference  to  if 

How,  then,  stands  this  case?  In  1867,  the  defendant  below  con- 
structed a  sewer  in  Borden  alley,  as  it  had  a  right  to  do;  and  in  doing 
so  it  took  all  reasonable  and  ordinary  care  to  avoid  injury  to  the 
plaintiff's  property.  By  making  the  excavation  for  the  sewer,  the 
lateral  support  to  the  plaintiff's  house  from  the  street  was  withdrawn, 
so  that  the  foundation  walls  gave  way.  These  foundation  walls 
were  suitable  for  sustaining  such  a  structure  at  the  time  the  house 
was  built,  which  was  several  years  before.  At  the  time  the  house 
was  built,  and  for  many  years  before  that  time,  Borden  alley,  by  the 
laws  of  this  State,  was  in  the  possession  and  under  the  control  of 
the  city  for  the  purpose  of  drainage;  and  sewerage  was  a  legitimate 
mode  of  drainage,  within  the  scope  of  its  authority.  Before  the 
plaintiff  below  built  his  house,  the  city  had  not,  in  any  manner, 
as  far  as  the  record  shows,  indicated  the  nature  or  extent  of  drainage 
by  sewers  or  otherwise  that  would  be  required  for  the  public  use. 
The  plaintiff,  without  exercising  any  judgment  or  discretion,  as  to 
the  reasonable  and  proper  future  use  of  the  alley  for  sewerage  pur* 
poses,  erected  his  house  on  a  foundation  suitable  only  for  sustaining 
such  a  structure  at  that  time,  and  under  the  then  existing  condition 
of  the  alley.  This  was  his  own  wrong,  and  he  has  no  right  to  com- 
plain of  an  injury  from  the  construction  of  the  sewer  (which  was 
built  in  a  proper  manner),  having  neglected  on  his  own  part  to 
exercise  reasonable  precautions  against  such  injury. 

JudgmetU  reversed  and  cause  reffianded. 


Passbnobb  Railroad  Go.,  plaintiff  in  error,  v.  Youiro* 

(nohioBLSja.) 

MouUr  and  tenant — liaMiiUff  ofraiOToad  eompawfffcr  aett  of  eenducton, 

PUdntiffand  wife  were  rightfully  seated  as  paasengera  in  one  of  the  can  nl 
defendant,  a  common  carrier  of  passengers.  Bj  the  procnrement  and  order 
of  the  coodactor,  they  were  forcibly  ejected  therefrom,  and  tV««"  recelTed 
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li^ariM  for  which  action  waa  brought.  RM,  that  defendant  waBliable,  nov 
withstanding  the  willf olncBB  or  wrongful  motiye  of  the  oonduetor  in  doing 
the  act  complained  of.    (8u  note,  p,  80.) 

AcriON  against  a  street  railroad  company.  The  opinion  statet 
Uie  case.* 

Judgment  for  plaintiff.    Defendant  brought  a  writ  of  error* 

J?.  A,  Fergusouy  for  plaintiff  in  error. 

StaUo  &  KUtridge  and  Dickson  dk  Murdock,  for  defendant  in  error. 

White,  J.  Two  grounds  are  relied  on  in  this  case  for  reversal:  (1) 
The  oyerruling  of  the  demurrer  to  the  petition;  (2)  the  oyerruling 
of  the  motion  of  the  defendant  for  a  second  venire  to  fill  the  panel  of 
the  jury. 

We  are  of  opinion  that  the  demurrer  was  properly  overruled. 

The  defendant  below  was  a  common  carrier  of  passengers,  and 
the  plaintiff  and  his  wife  were  rightfully  seated  in  one  of  its  cars  to 
be  carried  as  passengers,  and  were  ready  and  willing  to  pay  their 
fare.  Being  thus  lawfully  in  the  car  they  were,  by  the  procurement 
and  order  of  the  conductor,  forcibly  ejected  therefrom,  and  thus 
received  the  injuries  complained  of. 

The  car  was  under  thje  control  of  the  conductor,  who  was  the  only 
representative  of  the  defendant  with  whom  the  public,  desiring  to 
avail  themselves  of  the  defendant's  business  as  a  public  carrier,  could 
deal. 

It  was  the  duty  of  the  defendant  to  carry  the  plaintiff  and  his 
wife;  and  in  performing  this  duty  it  acted  toward  them,  in  common 
with  other  passengers,  solely  through  its  representative,  the  con- 
ductor. What  the  latter  did  or  refused,  in  respect  to  the  carriage  of 
passengers,  is,  we  think,  to  be  regarded  as  the  act  of  the  defendant. 
The  conductor,  by  being  placed  in  his  position,  was  invested  by  the 
defendant  with  the  implied  authority  of  excluding  improper  persons 
from  the  car.  This  necessarily  included  the  authority  of  determining 
who  ought  to  be  admitted  and  who  excluded.  Seymore  v.  Oreenwood, 
7  H.  &  N.  356. 

The  master  is  responsible  for  the  acts  of  his  servant  done  in  the 
course  of  his  employment;  that  is,  under  the  express  or  implied 
authority  of  the  master.  Little  Miami  Railroad  Co,  v.  Wetmore^ 
^9  Ohio,  131. 


80 OHIO, 

McGoTom  y.  Knox. 


In  dealing  with  persons  as  passengers^  whether  in  admitting  or 
excluding  them  from  the  cars^  or  in  assigning  them  places  after  they 
have  entered,  the  conductor  in  charge  is  acting  in  the  course  or  within 
the  scope  of  his  employment.  When  this  is  the  character  of  the  act, 
the  master  is  responsible  for  it  civilly,  even  if  it  be  an  act  of  positive 
malfeasance  or  misconduct  Smith's  M.  &  S.  s.p.  151;  Little  Miami 
Railroad  Co.  v.  Wetmore,  supra;  Limptis  v.  London  Oenl.  Omnibus 
Co.,  1  H.  &  0.  541. 

Where  a  person  is  injured  by  the  act  of  a  servant  done  in  the 
course  of  his  employment,  we  see  no  good  reason  why  the  motive  or 
intention  of  the  servant  should  operate  to  discharge  the  master  from 
liability.  If  the  nature  of  the  injurious  act  is  such  as  to  make  the 
master  liable  for  its  consequences,  in  the  absence  of  the  .particular 
intention,  it  is  not  perceived  how  the  presence  of  such  intention  can 
be  held  to  excuse  the  master. 

We  do  not  say  that  when  the  nature  of  the  act  is  such  as  to  render 
it  equivocal,  whether  the  act  comes  within  the  scope  of  the  servant's 
employment  or  not,  the  intention  with  which  the  act  is  done  is  not 
to  be  looked  to  in  determining  its  true  character.  What  we  say  is, 
that  when  it  plainly  appears  the  act  of  the  servant  was  done  in  the 
course  of  his  employment,  the  willfulness  or  wrongful  motive  of  the 
servant  in  doing  the  act  will  not  excuse  the  master. 

Such,  in  our  opinion,  is  the  character  of  the  case  made  in  the 
petition. 

The  judgment  was  reversed  and  the  case  remanded  on  the  second 
grounds. 

NoTB.— See  Bigoint  t.  The  WaienMet  TumpOce^  ete.,  Oo.,  7  Am.  B.  988  and  noSie,  also 
luam  r.  The  TMrd  Avenue  R.  B.  Co.,  Id.  418,  and  note,  and  BnKMt  v.  BUh^  pot^  wmA 
note,  wherein  the  authorltlea  on  the  question  are  dlaoiuMd.— BiP. 


McGk)TEBN,  plaintiff  in  error,  y.  Kkoz. 

(aOhloBLMT.) 
Ewband  and  w\f6,    EquiUMe  ettaU — uUppeU 

Real  estate,  intended  for  the  wife,  waa  conveyed  to  the  haaband,  the  wife  payw 
ing  part  of  the  conaideration.  EM,  that  an  equitable  estate  pro  iatUo  vested 
in  the  wife ;  and  that  she  was  not  estopped  from  asserting  her  estate  against 
one  seeking  to  subject  it  to  the  execution  of  a  judgment  on  a  loan  made  to 
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bar  JnurtMiid  after  the  ccmyeyagwe,  on  bit  pexsoitfJ  eradh,  tb*  lota  10I  belBf 
iodttead  or  inflaeneed  hj  bar  oosdnet 

Aonoir  against  Matthew  McGovem  and  wife^  and  seyeral  lien 
holders,  to  subject  certain  real  estate  on  Laurel  street,  in  Oinoinnati, 
to  tiie  payment  of  a  judgment  against  Matthew  McGoTem^  held  by 
Franees  Knox,  pkintiff,  as  assigneei  The  property  in  question  was 
purchased  by  Mr.  McGovem  at  the  instance  of  his  wife,  and  the  deed 
was  made  oat  in  his  name,  without  the  knowledge  of  the  wife.  The 
contract  price  was  M,000,  and  Mrs.  McGovem  paid  $2,000.  Subse- 
quently, William  Enox  became  indorser  for  Matthew  McGovem  on 
a  promissory  note  to  P.  0.  Brown,  for  a  personal  loan  of  $600. 
Brown  afterward  took  judgment  on  the  note,  and  assigned  the  judg- 
ment to  the  present  plaintiff. 

Judgment  was  entered  for  Frances  Knox  at  special  term  of  the 
snperior  court,  and  affirmed,  on  error,  at  general  term,  charging  the 
psal  estate  in  question  with  the  payment  of  the  plaintiff's  elaiuL 

To  xeveise  litis  judgment,  the  present  petition  in  error  was  filed. 

Kebler  Jt  Whitman^  for  plaintiffs  in  error,  submitted  the  dissenting 
opinion  of  Judge  Taft,  in  the  court  below,  maintaining  that  the 
bets  of  the  case  do  not  estop  Mrs.  McGovem  from  setting  up  her 
ownership  against  the  judgment  creditors  of  her  husband,  and  cited 
Robinson  v.  BateSy  3  Mete  42;  2  Smith's  Lead.  Gas.  755;  Lowell  v. 
DaniOs,  2  Gray,  161;  Pickard  v.  Sears,  6  Ad.  &  EL  474;  Freeman 
T.  CoohSy  2  £xch.  654;  McAfferty  v.  Conover^s  Lessee,  7  Ohio  St  105; 
McClure  v.  Douthitt,  6  Penn.  414;  Palmer  v.  Gross,  1  Smede$  &  Marsh* 
48;  Waks  V.  FUzpalrick,  1  Humph.  55;  Drake  v.  Olover,  30  Ala. 
382;  Galling  v.  Hodman,  6  Ind.  292. 

YapU  &  Healyy  for  defendant  in  error,  argued  that  Mrs.  McGov- 
em, as  against  William  Enox,  who  dealt  with  her  husband  on  the 
iaith  that  he  owned  the  land,  had  no  title  to  or  interest  in  it,  and  is 
estopped  from  setting  up  against  Mrs.  Knox  that  she  had  any  inter- 
est whatever,  and  cited  Greed  v.  Lancaster  Bank,  1  Ohio  St  1; 
Hardy  v.  Van  Harlingen,  7  id.  208;  Bobcock  v.  Pavey,  8  id. 
270;  and  submitted,  also,  the  majority  opinion  of  the  court  be- 
low, delivered  by  Judge  Storer,  holding  that  the  facts  in  the  record 
irould  estop  the  husband,  and  that  there  could  be  no  sufficient  rea- 
•on  to  make  the  wife  an  exception  to  the  rule,  and  citing  Smiley  t 
Wright,  2  Ohio,  506;  Carter  v.  Longworth  et  a/.,  4  id.  884;  Reily 
Vol.  Vm.  — 11 
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y.  Miami  Exporting  (%.,  6  icL  333;  McFarJand  y.  FAigser^s  Bein,  7 
id.  (pt  1),  194;  Buckingham  daly.  Smith  et  al,  10  icL  288, 298;  Wen- 
dell v.  Van  Rensselaer,  1  Johns.  Oh.  344,  357;  Savage  v.  Ibreter,  9 
Mod.  35;  1  Fonblanqne's  Eq.  3,  §  4;  Bvans  y.  BichneU,  6  Yea. 
180;  Lord  St  Leonard  on  Vendors  (1st  Am.  ed.)  180;  Vaughan  r. 
Vanderstegen,  2  Drew.  Oh.  165 ;  Jones  v.  Kearney^  1  Drury  &  War. 
167;  Botday  v.  Peters,  28  Beav.  360;  1  Story's  Eq.  Jur.,  §g  384, 389; 
Mount  y.  Morton,  20  Barb.  131;  Boper  on  Husband  and  Wife,  220, 
221;  Bartlett  y.  Oillard,  3  Buss.  152;  Jaques  y.  M.  B.  Church,  17 
Johns.  577;  BardyY.  Van  Barlingen,  7  Ohio  St  208;  Olidden  et  aL 
y.  Taylor  et  al,  16  id.  617. 

West,  J.    Two  questions  are  raised  on  this  record: 

1.  Has  Mrs.  McOoyem  an  equitable  estate  in  the  controyerfced 
premises? 

2.  Is  she  estopped  to  assert  it  against  the  judgment  set  up  by  the 
defendant  in  error? 

The  judgment  of  the  superior  court  at  special  term  was  affirmed 
at  general  term  by  a  diyided  bench.  The  elaborate  opinions  deliy- 
ered  by  the  learned  judges,  at  general  term,  haye  been  adopted  by 
the  opposing  counsel  respectiyely,  and  submitted  as  their  aiguments 
for  consideration  heie.  A  clear  understanding  is  thereby  furnished 
of  the  points  on  which  the  case  turned  below. 

A  subsisting  equitable  estate  in  Mrs.  McGoyem  seems  to  haye 
been  conceded,  or  at  least  not  seriously  questioned;  and  estoppel  in 
pais  relied  on  by  a  maiority  of  the  court  to  bar  its  assertion.  To  us 
the  first  proposition  is  of  the  greater  grayity,  and  presents  the  only 
question  of  real  difficulty. 

I.  If  Mrs.  McOoyem  has  an  estate  in  the  controyerted  premises, 
it  arises  upon  a  resulting  trust  Do  the  facts  disclosed  yest  in  her 
such  estate  ? 

As  between  strangers,  it  will  be  presumed,  and  as  between  mem- 
bers of  the  same  family  it  may  be  shown,  that  a  conyeyance  of  lands 
to  another  than  him  by  whom  the  consideration,  or  some  part 
thereof,  is,  at  the  time,  paid  or  secured,  yests  in  the  latter  an  equita- 
ble estate  pro  tanto,  by  resulting  trust.  Botsfm^d  y.  Burr,  2  Johns. 
Oh.  405 ;  Wray  y.  Steele,  2  Yes.  &  Beam.  388;  Greedy.  Lancaster  Bank^ 
1  Ohio  St  1.  It  is  sufficient  if  the  payment  of  the  consideration  be 
secured  for  and  on  behalf,  the  cestui  que  trust  by  the  promissory 
note  of  a  third  person.    Morey  y.  Berrich,  18  Penn.  St  123;  or  of 
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him  to  whom  the  legal  title  is  conveyed.  Lounsbury  v.  Purdy, 
16  Barb.  376;  and  1  Leading  Oases  in  Eq.  276,  where  the 
authorities  are  collected.  The  foundation  of  a  resulting  trust  is  the 
payment,  or  the  securing  to  be  paid,  by  the  cestui  que  trust,  out  of 
his  own  means,  the  consideration  of  the  conveyance,  or  some  part 
thereof  at  its  completion. 

In  the  present  case,  the  proof  is  clear  that  $2,000,  part  of  the  con- 
sideration of  the  conveyance  of  the  Laurel  street  property  to  her 
husband,  has  been  paid  by  Mrs.  McGovem,  out  of  her  separate 
moneys.  It  is  also  clearly  shown  that  the  property  was  originally 
intended  for  her,  to  be  paid  for  from  the  proceeds  of  her  inheritance^ 
But  not  being  able  to  raise  the  cash  payment  of  $2,000  at  the  com- 
pletion of  the  conveyance,  and  being  under  the  disability  of  covert- 
ure disqualifying  her  from  binding  herself  by  any  form  of  commer- 
cial obligation,  the  payment  was  secured,  and  made  a  charge  upon 
her  separate  estate  by  mortgage,  which  was  the  highest  and  only 
security  binding  the  same,  that  she  could  give,  her  husband's  note 
being  made  its  basis.  To  the  extent  of  this  $2,000  charged  upon 
her  separate  property,  the  original  credit  was  given  to  her;  whence 
an  equitable  estate  ^o  tanio  at  least  became  vested  in  her  by  result- 
ing trust 

Unless  she  is  estopped  to  assert  this  estate,  the  judgment  of  the 
superior  court  must  be  reversed,  thus  rendering  it  unnecessary  to 
consider  the  question  or  determine  the  extent  of  her  interest,  result- 
ing from  the  mortgage  of  her  equitable  estate  in  the  purchased 
premises  to  secure  the  deferred  installments. 

IL  Is  Mrs.  McGovem  estopped  to  assert  her  estate  in  this  action  P 

It  is  the  dictate  of  natural  justice  that  he  who,  having  a  right  or 
mterest,  by  his  conduct,  influences  another  to  act  on  the  faith  of  its 
non-existence,  or  that  it  will  not  be  asserted,  shall  not  be  allowed  to 
afterward  maintain  it  to  his  prejudice.  Out  of  this  just  principle 
has  grown  the  equitable  doctrine  of  estoppel  in  pais,  so  well  stated 
and  strongly  approved  by  Fonblanque  in  his  treatise  on  Equity,  voL 
1,  ch.  3,  §  4;  by  Ohancellor  Kent,  in  Wendell  v.  Van  Rensselaer,  1 
Johns.  Ch.  344;  by  Lord  Macclesfield,  in  the  leading  case  of  Savage 
T.  Ibrster,  9  Mod.  35;  and  by  the  other  authorities  cited  in  support 
of  the  judgment  below. 

The  doctrine  has  been  characterized  as  one  of  harshness.  But  it 
has  its  foundation  in  the  solicitude  of  the  law  to  prevent  fraud  from 
eonsunmiating  its  ends,  and  to  promote  good  faith  in  the  conduct  of 
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men;  its  ajqjwrent  hanhnfm  Arifiing  from  its  injudioious  ai^]i« 
oatioiL 

Probably  no  iofleziUe  role  can  be  laid  down  defining  the  Beveral 
conditions  of  its  application  in  all  cases.  One  condition,  howeyer,  is 
fundamental  and  essential  in  every  case,  which  is,  that  the  porticnlar 
right  or  interest  invoking  the  protection  of  the  doctrine  must  have 
been  inflnenced  by  the  conduct^  the  enconiagement,  concealment  or 
denial  of  him  who,  or  with  whom  one  in  privity,  is  sought  to  be 
estopped.  Only  .parties  and  privies  are  affected  by  it,  or  can  invoke 
its  interposition. 

The  non-observanoe  of  this  fundamental  condition  doubtless 
determined  the  judgment  below.  The  origin  of  the  controversy  wis 
a  loan  of  money  by  Pearson  0.  Brown  to  Matthew  McQovem.  The 
defendant  in  error,  now  asking  the  application  of  tiie  doctrine,  is 
the  assignee  of  Brown,  standing  in  privity  with  him.  Her  equity  is 
not  superior  to  his.  If  lie  could  not,  neither  can  she  be  aided  by 
estoppeL 

The  original  loan  by  Brown  to  Matthew  McGovem  was  not  made 

•  on  the  faith  of  titie  in  him;  but  on  the  credit  of  William  £noz,  his 

rpersonal  indorser.    Brown,  therefore,  did  not  act,  and  hence  acquired 

no  right,  on  the  faith  that  Mrs.  McOovem  had  no  estate,  or  that  it 

would  not  be  asserted.    In  fact,  it  does  not  appear  that  she  had  any 

.knowledge  of  the  loan;  that  any  act  or  utterance  of  her's Influenced 

iBrown  in  making  it;  or  that  he  was  aware  of  her  existence.    As  to 

him,  then,  and  hence  as  to  the  defendant  in  error,  who  is  in  privity 

with  him,  no  single  condition  of  estoppel  is  shown  by  the  record. 

It  is  insisted,  however,  and  the  judgment  below  seems  to  have 
resulted  from  the  misapprehension  that  a  case  of  estoppel  is  raised 
in  favor  of  the  defendant  in  error,  by  the  evidence  of  representations 
and  information,  on  the  faith  of  which  William  Knox  became 
indorser.  In  our  opinion,  this  evidence  is  incompetent.  William 
Knox  is  not  before  the  conri:.  His  right  is  not  involved.  He  is  not 
Asserting  it  The  defendant  in  error  is  not  in  privity  with,  but 
.claims  adversely  to  him.  Her  titie  is  derived  through  Brown,  not 
William  Knox. 

The  judgment  of  the  superior  court,  at  general  and  special  term» 
4rill  be  reversed,  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  r$mandML 
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BowuB,  appaUont^  t.  LsuncL 

'(4BMo.aiL) 

MUUary  ouiihoritieB'^  effect  of  eeitfwre  and  sale  of  pHioaie  property, 

A  United  States  proYOst  marshal  seized  i>er8onal  propertj  of  plaintiff  and  sold 
it  at  public  aaction.  Sabsequentlj  plaintiff  found  a  horae,  part  of  the 
property  sold,  in  the  possession  of  defendant,  and  brought  an  aetion  for 
its  recoyerj.  The  court  ruled  that  plaintiff  must  prosecute  his  remedy, 
if  any,  against  the  govemment,  and  that  defendant  was  not  liable  in  this 
action.  Held  error,  and  that,  in  order  to  protect  ina  title  under  the  sale,  the 
defendant  must  show  that  the  *>ropert7  was  seized  and  sold  in  accordance 
with  the  usages  of  war. 

AcTioiT  to  reoorer  personal  property.    The  opinion  Btatas  the 
case. 

The  appeal  is  by  plaintiff. 

Buckner  A  Oatewood,  for  appellant,  cited  Hx  parte  Mtttigan^  4 
Wall.  1 ;  Wilson  t.  Oroehd,  43  Mo.  218. 

Fagg  A  Dyer  and  Orrich  S  Bmmone,  for  respondent,  cited  Wdlman 
^•Wickerman^  44  Mo.  484. 
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Bliss,  J.  In  the  fall  of  1864,  the  proTost  marshal  of  the  district, 
embracing  Montgomery  county,  seized  upon  the  personal  property  of 
the  plaintiff,  sold  the  same  at  public  auction,  and  paid  over  the  pro- 
ceeds of  the  sale  to  the  provost  marshal  general  of  the  State,  who 
approved  his  proceedings.  Subsequently  the  plaintifF  found  a  horse, 
part  of  the  property  so  sold,  in  the  hands  of  defendant,  and  brings 
this  action  for  its  recovery.  The  record  simply  shows  the  fact  of 
seizure  and  sale,  and  gives  no  reason  whatever  for  the  proceeding. 
The  case  was  submitted  to  the  court,  and  the  defendant  claimed  that 
the  action  of  the  military  authorities  passed  the  title  to  the  property 
without  regard  to  the  grounds  of  that  action.  This  view  was  sub- 
stantially sustained  by  the  court  in  finding  for  the  defendant,  under 
the  following  declaration  of  law,  given  on  its  own  motion :  *'  If  it  has 
been  shown  to  the  satisfaction  of  the  court,  sitting  as  a  jury,  that 
the  horse  in  controversy  was  seized  and  sold  by  authority  of  the 
United  States  government  during  the  late  civil  war,  and  that  the 
defendant  holds  under  such  sale,  then  the  plaintiff  must  prosecute 
his  remedy,  if  any  he  has,  against  the  government,  and  the  defendant 
is  not  liable  in  this  action.'' 

This  declaration  would  be  ambiguous  but  by  reference  to  the  evi- 
dence. It  is  true  that  if  the  property  was  sold  by  authority  of  the 
government,  the  title  passed;  but  what  did  the  court  mean  by  the 
phrase  "authority,*' etc? 

The  act  of  a  public  officer  is  not  necessarily  that  of  the  government 
he  represents,  and  it  is  only  so  when  he  follows  the  law.  The  gov- 
ernment can  only  act  through  the  law.  When  obeying  the  law,  it? 
agents  properly  represent  it,  and  in  the  seizure  and  sale  of  property 
the  law  transfers  the  title.  But  this  could  not  be  the  sense  in  which 
the  action  of  the  government  was  spoken  of,  for  it  nowhere  appears 
that  the  officers  who  seized  this  property  had  any  lawful  authority 
for  their  action,  nor  is  there  any  attempt  to  set  up  such  authority. 
Ilence  the  declaration  embodies  the  startling  proposition  that  when- 
ever, in  a  state  of  war,  property  is  seized  and  sold  by  a  military 
officer,  whether  or  not  the  action  is  warranted  by  military  law  or 
usage,  his  act  is  that  of  the  government  whose  commission  he  holds, 
and  the  double  consequence  follows  that  the  citizen  may  be  deprived 
of  his  proi)erty  at  the  mere  will  of  a  military  officer,  and  that  the 
government  is  bound  by  the  acts  of  such  officer  without  reference  to 
their  legality. 

In  order  to  protect  his  title  under  the  sale^  the  defendant  must 
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show  that  the  property  was  sold  under  some  valid  oondemnation  or 
jadgment^  or  that  its  seizure  and  sale  was  authorized  by  the  usages 
of  war;  otherwise  the  action  of  the  proTOst  '^ftr<yhftl  was  a  mere 
trespass.  Wilson  Y.  Orockety4S  Mo.  218;  Wellman  v.  Wickerman, 
44  id.  485 ;  Mitchell  v.  Harmony,  13  How.  128.  To  attempt  to  elab- 
orafco  so  plain  a  proposition  might  imply  a  doubt  upon  a  principle  so 
nniycrsally  received  in  all  countries  where  men  are  governed  by  law 
rather  than  the  will  of  public  functionaries.  Courts  will  not  permit 
it  to  be  questioned. 

The  other  judges  concurring,  the  judgment  will  be  reversed  and 
the  cause  remanded. 


Stedtes  et  aL,  appellants,  y.  Fbavelut  Oouhtt  et  oL 

(48  Mo.  1ST.) 

Gbfrnty  bandi-^banaflde  holder — paw&r  tfUgUkOwr^, 

Vhete  &  Btatato  aathorlses  the  iasae  of  oonntj  bonds  after  sabmlttlng  oertain 
qaestionB  to  the  people  of  tlie  ooonty  to  be  voted  apon,  and  the  bonds  an 
iieaed  by  the  oonntj,  of  its  own  motion,  and  without  sabmitting  the  qnee- 
ti<Mi8  to  the  voters  of  the  county,  the  bonds  are  void,  even  in  the  hands  of 
bona  fide  holders ;  bat  the  legislature  has  power  to  cure  the  defect  bJ.aaiho^ 
idng  the  county  to  take  up  the  old  bonds  and  issue,  in  lieu  thereof,  new 
bonds*  which  would  be  vaUd.    (See  note,  p.  100.) 

Bill  in  equity.    The  opinion  states  the  case. 

Or&ws,  Letcher  <§  Laurie,  and  Swing  £  HoUiday,  for  appellants. 

Sharp  dk  Broadhead,  and  James  Tausig,  for  respondents. 

Wagner,  J.  This  was  a  petition  in  the  nature  of  a  bill  in  equity, 
brought  by  the  appellants,  who  are  citizens  and  tax  payers  of  Frank- 
lin county,  asking  for  a  decree  declaring  a  contract  and  certain 
orders  of  their  county  court  void,  and  requiring  a  cancellation  and 
delivery  of  bonds  issued  under  said  contract,  and  for  an  injunction 
restraining  their  payment,  sale  or  transfer,  and  restraining  the 
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aasessment^  Ibvj  or  ooUeetion  of  a  tax  for  the  pnrpofle  of  their 
payment. 

The  eontrovenj  springs  ont  of  a  contract  made  by  the  county 
conrt  of  Franklm  county  with  Budd  ft  Decker  for  the  macad* 
amizing  and  bridging  of  a  certain  road  in  that  county  from  the 
town  of  XJniony  the  county  seat)  to  the  west  line  of  St  Louis  county. 
The  bonds  reoeiyed  in  payment  of  the  work  by  the  contractors  were 
negotiable  securities  with  coupons  attached^  and  were  mostly  trans- 
ferred before  the  institution  of  this  suit. 

There  is  nothing  to  show  that  the  holders  had  any  notice,  or  that 
any  knowledge  was  brought  home  to  them  of  any  bad  faith  or 
infirmity  in  the  contract  previous  to  the  time  the  bonds  were  nego- 
tiated and  transferred.  The  persons  owning  these  securities  were 
made  parties  to  this  suit,  and  must  be  treated  as  bona  fide  and  inno- 
cent purchasers.  As  the  bonds  were  negotiated  before  maturity, 
what  has  been  said  in  the  argument  as  to  the  bad  faith  and  dis- 
honest conduct  of  the  officers  and  contractors  can  have  no  weight 
against  the  defendants,  who  innocently  invested  their  money,  pro- 
vided the  authority  to  issue  the  bonds  actually  existed.  The  pre« 
vailing  insanity  of  the  people  about  running  in  debt  and  making 
expenditures  for  public  improvements,  the  folly  of  county  officers^ 
and  the  arrant  knavery  of  contractors  and  speculators,  are  considera- 
tions which  might  have  application  in  a  proceeding  to  restrain  the 
issue  or  negotiation  of  the  bonds,  but  ought  not  to  be  allowed  to 
authorize  their  repudiation  when  they  have  come  into  the  possession 
of  bona  fide  holders.  The  application  on  the  part  of  the  appellants 
would  have  come  with  a  better  grace  and  with  more  persuasive  equity 
had  they  filed  their  bill  at  the  commencement  of  the  work,  and  not 
waited  till  its  completion  before  they  moved  in  the  matter.  They 
were  citizens  of  the  county,  they  knew  of  the  contract^  they  saw  the 
heavy  expenditures  that  were  being  made,  and  the  amount  of  im- 
provement as  it  was  executed;  and  still  the  proceeding  was  not  insti- 
tuted till  the  work  was  completed,  and  the  bonds  in  payment  were 
issued  and  nearly  all  negotiated.  The  bill,  so  far  as  it  asks  to  enjoin 
the  assessment,  levy  and  collection  of  a  tax  for  the  purpose  of  paying 
the  bonds,  must  be  disregarded,  as  it  is  well  settied  that  a  bill  in 
equity  will  not  lie  for  such  a  purpose,  the  party  having  a  complete 
remedy  at  law. 

The  two  main  questions  to  consider  are,  whetiier  tiie  bonds  were 
issued  without  authority,  so  as  to  be  absolutely  void,  and  whether, 
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if  sach  was  the  fact,  they  were  rendered  valid  by  subseqaent  aa« 
thority  and  enfl43tnient.  There  were  some  minor  matters  presented, 
but  they  require  no  psrticnlar  notice,  as  upon  the  two  essential 
IxAnts  above  indicated  the  case  mnst  be  decided. 

The  contract  was  originally  made  and  the  county  court  proceeded, 
ander  the  authority  of  an  act  of  the  legislature  concerning  roads  and 
highways,  approved  February  16, 1865.  The  thirteenth  section  of 
the  act  dec^iures  that  before  any  expenditures  shall  be  made  by 
county  courts  for  the  purposes  contemplated  by  the  act,  the  county 
courts  may,  for  the  purpose  of  information,  submit  the  amount  of 
the  proposed  expenditure  to  the  voters  (of  the  respective  counties) 
at  the  next  special  or  general  election,  and  if  a  majority  of  the 
voters  shall  approve  of  such  proposed  appropriation,  then  the  court 
may  proceed  and  improve  the  roads  as  herein  contemplated.  If  a 
majority  shall  vote  against  such  appropriation,  then  nothing  further 
shaJl  be  done  therein  within  twelve  months,  and  until  another  vote 
is  taken  as  before  set  out,  and  such  new  vote  shall  determine  the 
matters  as  provided.    Sees.  Acts  1865,  p.  117. 

It  is  admitted  that  the  question  was  not  submitted  to  the  voters 
of  Franklin  county,  and  Aat  no  election  was  had  for  the  purpose 
of  determining  the  matter.  The  court  proceeded  of  its  own  motion, 
without  consulting  the  people,  and  entirely  ignored  this  provision 
of  the  law.  As  county  courts  are  only  tiie  agents  of  the  county, 
with  no  powers  except  what  are  granted,  defined  and  limited  by  law, 
like  all  other  agents  they  must  pursue  their  authority  and  act  within 
the  scope  of  their  powers.  Wolcott  v.  Lawrence  County ^  26  Ma  272; 
Rugglee  v.  OoUiery  43  id.  353. 

In  the  case  of  The  OUy  and  Ceunty  of  8t  Louis  v.  Alexander,  23 
Ma  483,  where  the  law  required  the  county  court  to  submit  to  the 
qualified  voters  of  the  county  the  question  of  subscribing  stock  to  a 
nulroad,  it  was  decided  that  it  was  necessary  that  the  sense  of  the 
qualified  voters  should  be  taken  as  to  the  propriety  of  the  subscrip* 
tion,  and  that  it  would  be  illegal  for  the  court  to  subscribe  without 
such  previous  submission.  It  is  contended  that  it  was  not  impera* 
tive  with  the  county  court  to  submit  the  matter  to  a  vote,  but  merely 
discretionary,  as  the  language  used  is,  ''may  for  the  purpose  of 
information.''  But  the  preceding  part  of  the  sentence  clearly  nega- 
tives this  construction,  for  it  expressly  provides  that  "  before  any 
expenditures  shall  be  made  by  county  courts,''  etc.,  **  they  may,  for 
mformation,  submit  the  amount  proposed  to  be  expended  to  the 
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voters;  and  if  a  majority  vote  against  it»  then  nothing  farther  shall 
be  done  within  one  year/'  As  the  tax  payers  are  the  persons  most 
deeply  interested,  it  was  obyiously  contemplated  that  they  should  be 
considted  as  to  the  necessity,  propriety  and  utility  of  the  expendi- 
ture. It  was  not  intended  to  vest  in  the  county  court  unlimited 
power  over  the  property  of  the  people  of  the  entire  couniy.  A 
similar  question  to  this  arose  and  was  decided  by  this  court  in  the 
case  of  Tke  Leavenworth  di  Dee  Moinee  Railroad  Co.  y.  Couniy 
Court  of  Platte  county y  42  Mo.  171.  The  case  depended  upon  the 
construction  to  be  given  to  the  act  by  which  the  company  was 
chartered.  One  section  in  the  act  of  incorporation  gave  the  county 
court  a  general  power  to  subscribe  stock,  but  by  another  section  the 
power  was  expressly  limited  and  made  subject  to  the  provisions  of 
the  general  railroad  law  then  in  force,  which  provided  that  the 
county  court  ^  may,  for  information,  cause  an  election  to  be  held  to 
ascertain  the  sense  of  the  tax  payers  '^  as  to  such  subscription.  No 
such  election  was  directed  or  held. 

In  the  decision  of  the  case,  the  court  held  the  following  language: 
^  This  [the  election]  was  a  necessary  condition  of  the  power  to  sub- 
scribe. That  all  the  sections  of  an  act  are  to  be  conslrued  together 
is  a  well-settled  rule  of  construction.  The  word  'may'  in  this 
clause  must  be  interpreted  to  mean  *  shall.'  It  is  a  power  given  to 
public  officers,  and  concerns  the  public  interest  and  the  rights  of 
third  persons,  who  have  a  claim  de  jure  that  the  power  shall  be 
exercised  in  this  manner,  for  the  sake  of  justice  and  the  public  good*" 
Newhurgh  Turnpike  Co,  v.  Miller ^  5  Johns.  Ch.  118;  Blake  v.  PortS" 
mouth  £  Concord  Railroad  Co.,  39  N.  H.  436 ;  Malcolm  v.  Rogers, 
5  Cow.  193.  This  principle  is  founded  in  justice,  and  was  declared 
in  an  early  day,  that  where  the  rights  of  third  persons  are  involved, 
or  the  public  good  requires  it,  the  word  '^  may  "  will  always  be  con- 
strued to  mean  '*  shall."  In  an  old  case  the  following  ruling  was 
had:  ^'Indictment  on  14  Ohar.  II,  eh.  12,  against  church-wardens 
and  overseers,  for  not  making  a  rate  to  re-imburse  the  constables. 
Exception  was  taken  that  the  statute  only  puts  it  in  their  power  to 
do  so  by  the  word  ^may,*  etc.,  but  does  not  require  the  doing  of  it 
as  a  duty,  for  the  omission  of  which  they  are  punishabl&  Sed  non 
allocatur;  for,  where  a  statute  directs  the  doing  of  a  thing  for  the 
sake  of  justice  or  the  public  good,  the  word  '  may '  is  the  same  as  the 
word  '  shall; '  thus  23  Henry  VI  says  the  sherifF  may  take  bail;  this 
is  construed  he  shall,  for  he  is  compellable  so  to  do."    Rez  v.  Barlaw^ 
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2  Salk.  609;  S.  C,  CartL  293 ;  Bee,  also,  Waier?unise  r.  Bawde,  Oro. 
Jac.  134 ;  Orauther's  Cass,  Gro.  Eliz.  655 ;  2  Inst  118 ;  King  ?. 
InhabiiafUs  of  Derby,  Skin.  370. 

I  think,  therefore,  it  is  clear,  both  upon  authority  and  principlei 
that  the  conrt  did  not  act  within  the  soope  of  its  power,  or  pursue 
its  authority  in  maldng  the  contract  and  issuing  the  bonds  without 
submitting  the  proposition  to  take  the  sense  of  the  voters. 

But  the  point  is  further  urged  that,  even  if  this  be  so,  still  the 
bonds  are  yalid  in  the  hands  of  innocent  purchasers.  It  is  quite 
certain  that  mere  irregularities  in  the  steps  which  led  to  the  issuance 
of  bonds  will  not  afFect  them  in  the  hands  of  third  persons  who  pur- 
chased without  notice,  providing  the  power  to  issue  them  actually 
existed.  Becent  decisions  in  some  of  the  States  have  asserted  a  con- 
trary doctrine,  and  have  gone  far  toward  impairing  the  value  of  these 
securities,  but  we  are  not  disposed  to  follow  thenv  And  in  New 
York,  where  the  law  required  that  the  subscription  could  only  be 
made  and  the  bonds  issued  by  obtaining  the  written  assent  of  a 
certain  number  of  resident  tax  payers,  and  filing  it  with  the  county 
clerk,  it  has  been  held  as  prerequisite  to  a  recovery  that  the  bond- 
holder was  bound  to  prove  affirmatively  that  the  written  assent  of 
the  required  number  of  resident  tax  payers  was,  in  point  of  fact, 
obtained  and  filed  in  the  county  clerk's  office,  and  that  the  town 
w«B  not  bound  by  the  representation  of  its  officers,  upon  the  face 
of  the  bonds,  that  such  assent  had  been  obtained  and  filed.  Starin 
V.  Town  of  Genoa,  23  N.  Y.  439  ;    Oould  v.  Town  of  Sterling,  id  456. 

But  the  supreme  court  of  the  United  States,  in  a  series  of  adjudi- 
cations, have  established  a  different  principle,  and  one  which  we 
believe  is  more  in  consonance  with  justice  and  reason.  We  have 
heretofore  conformed  our  rulings  on  this  subject  with  the  decisions 
of  the  national  court,  not  on  account  of  its  paramount  authority — 
for  on  this  question  it  has  none — but  because  it  inculcated  an  un- 
bending principle  of  right  and  a  rigorous  morality.  Whether  any 
of  the  cases  have  gone  sufficiently  far  to  warrant  the  holding  of  these 
bonds  binding  and  valid  is  now  to  be  inquired  into. 

The  leading  case  is  The  Oommiesionere  of  Knox  County  v.  Aepin- 
waU  et  oL,  21  How.  539.  The  legislature  of  Indiana  passed  an  act 
authorizing  Knox  county  to  subscribe  for  stock  in  the  Ohio  and  Miai 
siasippi  Bailroad  Company,  on  condition  that  a  majority  of  the  vo- 
ters of  the  county  decided  in  favor  of  such  subscription  ut  an  election 
to  be  held  for  that  purpose.    An  election  was  held,  and  a  majority 
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?ote  was  cast  for  the  subscription,  and  the  boaard  of  oommissknierf . 
made  the  sabscription  and  issued  and  delivered  bonds  in  payment 
thereof.  These  bonds  were  negotiated,  and  the  holders  brought  suit 
to  enforce  the  payment.  The  suit  was  resisted,  on  the  ground  that 
there  was  a  want  of  authority  to  execute  the  bonds  in  question,  be* 
cause  there  was  an  omission  to  comply  with  the  requirement  of  the 
statute,  in  respect  to  the  notices  to  be  given.  That  the  election  was 
held  and  a  majority  vote  obtained  for  the  subscription  was  not  de- 
nied, but  it  was  alleged  that  the  notices  of  election  were  irregalar 
iitid  defective. 

But,  in  answer  to  this,  the  court  decided  that  where  the  board 
subscribed  for  the  stock  and  issued  the  bonds,  purporting  to  act  in 
compliance  with  the  statute,  it  was  too  late  to  call  in  question  the 
existence  or  regularity  of  the  notices  in  the  suit  against  them  by 
the  holders  of  the  bonds,  who  were  innocent  holders,  in  this  ool* 
lateral  way ;  that,  in  such  a  suit,  according  to  the  true  interpreta- 
tion of  the  statute,  the  board  were  the  proper  judges,  whether  or  not 
a  majority  of  the  votes  in  the  county  had  been  cast  in  fkvor  of  the 
subscription  to  the  stock  ;  and  that,  as  the  bonds  on  their  fiice  o(Mn- 
ported  with  the  law  under  which  they  were  issued,  the  purchaser 
was  not  bound  to  look  further  for  evidence  of  a  compliance  with  the 
condition  to  the  grant  of  power.  But  this  judgment  must  be  taken 
with  reference  to  the  facts  in  the  case.  In  arriving  at  their  conclu- 
sion the  court  say :  '^  The  case  assumes  that  the  requisite  notices 
were  not  given  at  the  election,  and  hence  that  the  vote  has  not  been 
in  conformity  with  the  law.  This  view  would  seem  to  be  decisive 
against  the  authority  on  the  part  of  the  board  to  issue  the  bonds, 
were  it  not  for  a  question  that  underlies  it,  and  that  is,  who  is  to 
determine  whether  or  not  an  election  has  been  properly  held  and  a 
majority  of  the  votes  of  the  county  cast  in  favor  of  the  subscription  ? 
Is  it  to  be  determined  by  the  court  in  this  collateral  way,  in  eveiy 
suit  upon  the  bond  or  coupon  attached,  or  by  the  board  of  commis- 
sioners as  a  duty  imposed  on  it  before  making  the  subscription  T 
The  court  is  of  opinion  that  the  question  belonged  to  this  board. 
The  act  makes  it  the  duty  of  the  sherifF  to  give  the  notices  of  eleo- 
tion  for  the  day  mentioned,  and  then  declares  that,  if  a  majority  of 
the  votes  shall  be  given  in  favor  of  the  subscription,  the  county 
board  shall  subscribe  the  stock.  !I%e  right  of  the  board  to  act  in  an 
execution  of  the  authority  is  placed  upon  the  fact  that  a  majority  of 
the  votes  had  been  cast  in  favor  of  the  subscription,  and  to  have  acted 
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wiihoat  first  ascertaining,  it  would  have  been  a  dear  yiolation  of 
dnly ;  and  the  asoertainment  of  the  fact  was  necessarily  left  to  the 
inquiry  and  judgment  of  the  board  itself,  as  no  other  tribunal  was 
provided  for  the  purpose.  This  board  was  one,  from  its  organization 
and  general  duties,  fit  and  competent  to  be  the  depository  of  the 
trust  thus  confided  to  it  The  persons  composing  it  were  elected  by 
the  county,  and  it  was  abready  invested  with  the  highest  functions 
concerning  its  general  police  and  fiscal  interests. 

^We  do  not  say  that  the  decision  of  the  board  would  be  conclusiye 
in  a  direct  proceeding  to  inquire  into  the  facts  previously  to  the  ese- 
cution  of  ihe  power,  and  before  the  rights  and  interests  of  third 
parties  had  attached ;  but  after  the  authority  has  been  executed,  the 
stock  subscribed  and  the  bonds  issued  and  in  the  hands  of  innocent 
holders,  it  would  be  too  late,  even  in  a  direct  proceeding,  to  call  it  in 
question ;  much  less  can  it  be  called  in  question  to  the  prejudice  of 
ft  bona  fide  holder  of  the  bonds  in  this  collateral  way." 

In  Bissell  et  al  v.  The  City  of  JeffereonvilUy  24  How.  287,  the 
common  council  of  the  city  of  Jefferson ville,  in  Indiana,  had  authority 
to  subscribe  for  stock  in  a  railroad  company,  and  to  issue  bonds  for 
such  subscription,  upon  the  petition  of  three-fourths  of  the  legal 
voters  of  the  city.  Under  one  of  these  acts  the  common  council 
determined  that  three*f  ourths  had  so  petitioned,  and,  under  a  subse- 
quent act,  authorizdng  them  to  revise  the  subject,  they  again  came  to 
the  same  conclusion  and  issued  the  bonds.  Duly  certified  copies  of 
the  proceedings  of  the  common  council  were  exhibited  to  the  plain- 
tifb  at  the  time  they  received  the  bonds,  and  upon  the  bonds  them- 
selves it  was  recited  that  three-fourths  of  the  legal  voters  had  peti- 
tioned for  the  subscription.  The  court  held  that  jurisdiction  of  the 
subject-matter,  on  the  part  of  the  common  council,  was  made  to 
depend  upon  the  question  whether  the  petitioners  whose  names  were 
appended  constituted  three-fourths  of  the  legal  voters  of  the  city, 
and  the  common  council  were  made  by  the  laws  of  the  tribunal  to 
decide  that  question ;  and,  therefore,  when  the  city  was  sued  upon 
the  bonds  by  innocent  holders  for  value,  it  was  too  late  to  introduce 
parol  testimony  to  show  that  the  petitioners  did  not  constitute  three- 
fourths  of  the  legal  voters  of  the  city. 

The  doctrine  of  these  cases  was  re-asserted  and  enforced  in  Moran 
V.  Oommissianers  of  Miami  County y  2  Black.  722.  In  Mercer  County 
V.  Hackety  1  Wall.  83,  the  facts  were  these :  By  act  of  the  assembly, 
(Mssed  in  1852,  the  legislature  of  Pennsylvania  authorized  the  ooni- 
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niissioners  of  Mercer  county  in  that  State  to  subBcribe  to  the  stock 
of  the  Pittsburg  &  Erie  Baikoad,  which  road,  if  built,  would  pass 
through  their  county  and  benefit  it  The  act,  however,  contained 
this  proviso:  '^  Provided,  that  the  subscription  shall  be  made  subject 
to  the  foUowiug  restrictions,  limitations  and  conditions,  and  in  no 
other  manner  or  way  whatever,  viz.:  All  such  subscriptions  shall  be 
made  by  the  county  commissioners,  and  shall  be  made  by  them  after, 
and  not  before,  the  amount  of  such  subscription  shall  have  been 
designated,  advised  and  recommended  by  a  grand  jury  of  said  county." 
The  grand  jury  only  ^^recommended  that  the  commissioners  of 
Mercer  county  subscribe  to  the  capital  stock  of  the  Pittsburg  &  Erie 
Railroad  to  such  an  amount  and  under  such  restrictions  as  may  be 
required  by  the  act  of  the  assembly,  by  authorizing  them  to  subscribe  to 
an  amount  not  exceeding  $150,000."  Under  this  recommendation, 
the  commissioners  subscribed  the  stock  and  issued  bonds.  The 
bonds  declared  on  their  face  that  the  faith,  credit  and  property  of 
the  county  were  solemnly  pledged  under  the  authority  of  certain 
acts  of  assembly,  and  that,  in  pursuance  of  said  acts,  the  bonds 
were  signed  by  the  commissioners  of  the  county.  An  attempt  was 
made  to  defeat  the  payment  of  these  bonds,  after  they  were  passed 
to  the  hands  of  innocent  purchasers,  but  the  court  rejected  this 
Aefenso.  Mr.  Justice  Orier,  speaking  for  the  whole  bench,  said : 
**  They  are  on  their  face  complete  and  perfect,  exhibiting  no  defect 
in  form  or  substance,  and  the  evidence  offered  is  to  show  that  the 
recitals  on  the  bonds  are  not  true;  not  that  no  law  exists  to 
authorize  their  issue,  but  that  the  bonds  were  not  made  in  pursuance 
of  the  acts  of  assembly  authorizing  them.  We  have  decided, 
in  the  case  of  Commissioners  of  Knox  County  v.  AspinwalU  that 
where  the  bonds  on  their  face  import  a  compliance  with  the  law, 
under  which  they  were  issued,  the  purchaser  is  not  bound  to  look 
further.  The  decision  of  the  board  of  commissioners  mav  not  be 
conclusive  in  a  direct  proceeding  to  inquire  into  the  facts  before 
the  rights  and  interests  of  other  parties  had  attached,  but,  after  the 
authority  had  l>een  executed,  the  stock  subscribed,  and  the  bonds 
issued  and  in  the  hands  of  innocent  holders,  it  would  be  too  late, 
even  in  a  direct  proceeding,  to  call  it  in  question,"  Van  Hostrup  v. 
Madmn  City,  1  Wall.  291 ;  Meyer  v.  City  of  Muscatine,  id.  386. 
In  Supervisors  v.  Schench,  5  Wall.  772,  the  suit  was  brought  upon 
certain  bonds  of  Marshall  county.  111.  The  statute  under  which  th« 
bonds  were  issued  gave  the  counties  authority  to  purchase  or  8iib« 
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Bcribe  for  shares  in  nulroad  compamesy  subjoct  to  certain  conditions 
or  r^olationsy  one  of  which  was  that  a  majority  of  the  qaalifled 
Toters  of  the  connty  must  first  rote  for  such  subscription  or  pnr« 
chase.  In  1851  the  legislature  passed  a  statute  called  '*  the  township 
organization  law,"  which,  after  its  adoption  by  the  counties,  trans- 
ferred certain  powers  in  reference  to  the  counties  to  a  board  of 
superrisors  instead  of  the  county  court  Among  these  powers  was 
a  right  to  call  an  election,  for  the  purpose  of  ascertaining  the  sense 
of  the  Yoters,  in  relation  to  a  subscription  for  stock.  On  the  28th 
day  of  February,  1853,  the  county  court  of  Marshall  county  ordered 
an  election  to  Yote  for  and  against  a  subscription.  The  election  was 
held  under  that  order,  and  a  majority  of  the  voters  cast  their  ballots 
in  fayor  of  the  subscription.  Preyious  to  the  28th  day  of  February, 
1853,  the  county  had  adopted  the  township  organization  statute,  and 
was  on  that  day  so  organized  and  acting.  The  board  of  supervisors, 
on  the  14th  of  November,  1854,  acting  by  authority  of  the  election, 
made  the  subscription  and  issued  bonds  and  coupons  in  payment 
thereof.  The  bonds  were  transferred  for  value,  without  any  notice 
of  want  of  authority  to  execute  the  same,  and  for  nine  years  the 
board  of  supervisors  annually  levied  and  collected  the  necessary 
taxes  and  paid  the  interest  on  them.  The  only  defense  was  that  no 
election  had  ever  been  held  by  order  of  the  board  of  supervisorSi 
But  the  court  were  of  the  opinion,  and  so  decided,  that  the  levy  of 
the  tax  and  the  payment  of  interest  by  the  proper  county  authori- 
ties validated  the  bonds  in  the  hands  of  barui  fide  holders  for  value, 
though  in  their  origin  they  were  issued  irregularly  in  virtue  of  a 
popular  vote,  ordered  by  the  county  court  instead  of  the  board  of 
supervisors,  the  vote  and  other  proceedings  having  been  in  all 
respects,  other  than  the  source  of  the  order,  regular. 

We  will  now  briefly  refer  to  a  few  of  the  decisions  rendered  by 
the  court  in  this  State,  which  mainly  coincides  with  the  views  taken 
by  the  supreme  court  of  the  United  States. 

Flagff  et  ah  v.  The  Oity  of  Palmyra,  33  Mo.  440,  was  an  applica* 
tion  for  a  mandamtM  to  compel  the  city  council  of  Palmyra  to  levy 
a  tax  to  pay  the  annual  interest  on  certain  bonds  which  the  city  had 
issneil  to  aid  in  the  construction  of  the  Quincy  &  Palmyra  railroad. 
The  enabling  act  of  the  legislature,  under  which  a  subscription  was 
made,  provided  that  before  any  such  subscription  should  be  made 
Hie  city  council  should  call  an  election  of  the  qualified  voters  of  the 
city,  to  vote  for  or  against  the  making  of  such  subscription,  for  the 
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number  of  shares,  to  be  specified  in  tbe  notioe  of  the  election ;  said 
election  to  be  held  on  the  same  notice,  and  the  TotesreceiTed,  counted 
and  returned  in  the  same  manner  as  in  the  case  of  election  of  the 
mayor  and  councilmen  of  the  city ;  and  if  a  majority  of  the  qualified 
voters,  voting  at  said  election,  should  be  in  favor  of  the  subscription, 
tlie  same  should  be  made  by  the  city  council,  and  the  stock  so  sub- 
scribed for  should  be  under  the  control  of  the  city  council  in  all 
respects  as  stock  owned  by  individuals.  In  the  return  to  the  alterna- 
tive writ,  it  was  not  denied  that  an  election  was  held,  and  that  a 
majority  voted  for  the  subscription  ;  but  it  was  stated  that  no  call 
und  notice  of  an  election  was  given,  as  required  by  law,  and  that  the 
votes  were  not  received,  counted  and  returned  by  the  city  council,  as 
required  by  the  act  This  return  was  traversed,  and  the  court  below 
found  for  the  relator.  In  what  the  informality  or  irregularity  in  the 
proceedings  consisted  the  report  of  the  case  does  not  inform  us.  But 
tlie  vote  which  gave  the  city  council  jurisdiction  is  conceded.  The 
judgment  of  the  circuit  court  was  affirmed,  and  the  judge,  in  deliv- 
ering the  opinion  of  this  court,  said  :  '^  In  this  case,  if  the  bonds  have 
b^^en  issued  by  the  city  of  Palmyra  in  apparent  compliance  with  tiie 
law,  and  themselves  give  us  no  evidence  of  a  want  of  performance 
of  the  prerequisites  to  their  issuance,  and  no  actual  notice  of  any 
such  defect  is  traced  to  the  bondholders,  we  will  not  hold  the  bond- 
holders to  be  affected  by  a  failure  of  the  officers  of  the  city  of  Pal- 
myra to  perform  all  that  was  by  the  law  required  of  them,  in  antici- 
pation of  and  preparation  for  the  issuing  of  these  bonds.  Being 
issued,  in  apparent  conformity  to  the  law,  the  public  (any  of  whom 
might  acquire  the  bonds)  is  entitled  to  view  them  as  issued  in  actual 
conformity  to  the  law,  and  to  suppose  that  all  the  acts  required  of 
the  people  and  officers  of  the  city  of  Palmyra,  in  reference  to  the 
bonds,  have  been  duly  performed." 

This  language  is  exceedingly  broad;  and  if  it  is  construed  as  ap- 
plicable only  to  the  facts  in  the  case,  it  is  sustained  by  numerous 
rases.  But  if  it  is  intended  to  assert  that  a  court  or  a  city  council, 
wiio  have  power  under  certain  circumstances  to  make  contracts  and 
issue  bonds,  may  disregard  these  circumstances  or  conditions  entirely, 
and  then  issue  bonds  purporting  to  be  in  pursuance  of  authority 
which  will  be  binding,  and  against  which  no  defense  can  be  made, 
we  dissent  from  it. 

In  The  Hannibal  d  SL  Joseph  R.  R,  Oo,  v.  Marion  County^  36  Mo. 
294,  we  held  that  where  a  county,  acting  under  authority  it  supposed 
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to  be  ralid,  subscribed  to  the  stock  of  a  railroad  company  in  good 
faith,  issned  its  coupon  notes  in  payment  of  such  subscription,  and 
for  a  series  of  years  voted  the  stock  and  paid  its  coupons;  and  such 
notes  passed  into  the  hands  of  innocent  and  bona  fide  purchasers,  it 
was  estopped  from  asserting  that  such  notes  were  illegally  issued. 
And  to  the  same  purport,  see  Barrett  t.  County  Court  of  Schuyler 
County,  44  Mo.  197. 

The  language  used  in  the  cases  that,  where  the  bonds  on  their 
face  import  a  compliance  with  the  law  under  which  they  were  issued, 
the  purchaser  is  not  bound  to  look  further,  must  be  tiJcen  and  used 
with  respect  to  the  facts  in  those  cases.  By  an  examination  ,it  will 
be  seen  that  on  erery  one  of  them  the  qualified  voters  had  voted  to 
confer  the  authority,  and  that  some  mere  irregnlarities  had  existed 
as  to  the  manner  of  giving  the  notices  or  casting  up  the  vote.  These 
irregularities  could  not  be  expected,  nor  were  they  necessary  to  be 
known  to  the  purchasers.  The  only  matter  in  which  they  were  con- 
cerned was  to  know  whether  the  power  to  issue  the  bonds  existed. 
The  taking  and  obtaining  the  majority  vote  in  this  case  was  the 
prerequisite  —  the  essential  thing  which  gave  the  investiture  of 
authority  and  conferred  jurisdiction.  The  court  possessed  no  power 
except  what  it  derived  from  law,  and  that  was  only  to  initiate  the 
proceedings  by  which  the  power  might  be  called  forth.  The  real 
aathority  came  from  the  voters  at  the  polls.  If  they  sanctioned  the 
measures  and  authorized  the  expenditure,  the  court  could  then  pro- 
ceed and  carry  out  their  will,  otherwise  not.  Till  the  votes  were 
taken  and  a  majority  of  them  were  cast  in  favor  of  the  pro{>osition, 
the  court  had  no  authority  over  the  subject-matter,  and  their  action 
was  a  total  nullity.  A  record  which  imparts  absolute  verity  may 
always  be  impeached  for  want  of  authority  or  jurisdiction  in  the 
court  rendering  it ;  and  so  may  the  acts  of  an  agent  who  has  acted 
without  authority,  where  there  has  been  no  express  or  implied  rati- 
fication by  the  principal. 

In  OelpeJce  v.  City  of  Duhuquey  1  Wall  175,  Justice  Swatnb  says: 
**  When  a  corporation  has  power  under  any  circumstances  to  issue 
negotiable  securities,  the  bona  fide  holder  has  a  right  to  presume  they 
were  issued  under  the  circumstances  which  give  the  requisite  au- 
thority, and  they  are  no  more  liable  to  be  impeached  for  any  infor- 
mality in  the  hands  of  such  a  holder  than  any  other  commercial 
paper.** 

These  bonds  are  placed  upon  the  footing  of  commercial  paper,  and 
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that  is  giying  them  the  highest  charactenstios  of  negotiable  secarities 
But  one  who  takes  a  negotiable  promissory  note  or  bill  of  exchange, 
purporting  to  be  made  by  an  agent,  is  bound  to  inquire  as  to  t'ne 
power  of  the  agent.  Where  the  agent  is  appointed  and  the  power 
conferred,  but  the  right  to  exercise  the  power  has  been  made  to 
depend  upon  the  existence  of  facts  of  which  the  agent  may  naturaUy 
be  supposed  to  be  in  an  especial  manner  cognizant,  the  bona  fide 
holder  is  protected  because  he  is  presumed  to  haTO  taken  the  paper 
upon  the  faith  of  the  representation  of  the  agent  as  to  those  facts. 
But  the  holder  has  no  such  protection  in  regard  to  the  existence  of  the 
power  itself.  It  is  precisely  this  principle  that  underlies  all  the  decis- 
ions on  this  question,  giving  this  species  of  paper  its  firmest  support 
The  holder  has  only  to  see  that  the  power  authorizing  the  issue  of  the 
bonds  exists ;  but  where  the  right  to  exercise  the  power  depends  upon 
certain  facts,  he  may  rely  upon  the  representation  as  to  the  existence 
of  those  facts,  because  they  are  peculiarly  within  the  cognizance  of 
the  agent  issuing  them.  Therefore,  where  the  voters  have  conferred 
the  power  by  a  vote,  the  requisite  number  of  votes  cast  and  the  regu- 
larity of  the  election  are  all  matters  within  the  knowledge  of  the 
county  courts  or  city  councils,  and  the  purchasers  may  well  rely 
upon  the  truth  of  their  representations  touching  the  premises.  Aa 
no  election  was  ever  ordered  and  no  vote  taken  in  this  case,  the  court 
had  no  jurisdiction  whatever,  and  acted  wholly  without  authority, 
and  hence  the  bonds  were  void. 

The  next  point  of  inquiry  is  whether  the  act  of  the  legislature, 
approved  Mai*ch  21,  1868,  cured  the  unauthorized  action  of  the 
county  court  and  validated  the  new  bonds  issued.  That  act  con- 
tains the  following  provisions: 

"  Section  1.  In  all  cases  where  the  county  courts  have  heretofore 
laid  out,  surveyed,  and  commenced  the  building  and  have  built  macad- 
amized or  other  roads,  or  have  thrown  up  embankments,  built 
bridges  and  culverts,  or  other  necessary  work,  in  their  respective 
counties,  the  county  courts  are  hereby  authorized  to  borrow  money 
on  the  credit  of  the  county,  and  to  issue  the  bonds  of  the  county 
with  coupons  attached ;  but  said  bonds  shall  not  be  of  a  denomina- 
tion of  less  than  one  hundred  or  more  than  one  thousand  doUarSi 
and  shall  not  run  exceeding  twenty  years,  nor  bear  interest  at  a 
higher  rate  than  ten  (10)  per  cent  for  the  purpose  of  paying  for  tha 
work  done  and  contracted  for  in  their  respective  counties. 

Sec  2.  Said  bonds  may  be  made  transferable  in  such  manner  as 
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the  county  court  may  direct;  and  the  courfcs  shall  be  anthcrized  to 
levy  a  sufficient  amount  of  revenue  annually  to  pay  the  iMCcmiug 
interest  on  bonds  authorized  by  this  act;  and  for  that  purpose  may, 
if  it  should  be  necessary^  levy  a  special  tax." 

After  the  adoption  of  this  last  act,  the  county  court  took  up  the 
original  bonds  and  issued  others  in  lieu  thereof.  These  bonds  pur- 
port upon  their  face  to  be  issued  ''  under  and  pursuant  to  an  order 
of  the  county  court  of  said  county,  and  by  authority  of  an  act  of 
the  general  assembly  of  the  State  of  Missouri,  approved  March  21, 
1868,  entitled  '  An  act  to  authorize  county  courts  to  issue  bonds  for 
the  purpose  of  paying  for  the  building  of  bridges  and  macadamized 
roads  heretofore  contracted  for  and  built' '' 

If  the  act  imparts  the  requisite  authority  to  issue  the  bonds  for 
the  purpose  contemplated,  I  have  no  doubt  about  the  power  of  the 
court  to  make  the  exchange  in  the  mode  pursued.  That  the  act 
was  framed  and  passed  with  a  view  to  meet  this  very  case  is  unques- 
tionable. It  is  also  true  that  curative  and  confirmatory  acts  are 
generally  specific  and  particular.  But  in  this  State  it  could  not  be 
special  without  violating  the  constitutional  provision  prohibiting 
special  enactments.  Its  generality,  therefore,  is  not  an  insuperable 
objection,  no  other  reason  against  it  being  shown.  That  the  legisla- 
ture had  the  power  is,  in  my  opinion,  beyond  dispute.  The  case  is 
not  distinguishable  from  The  Hann,  d  St  Jo,  Railroad  Co.  v.  Marion 
County^  36  Mo.  294.  In  that  case,  a  subscription  was  made  by  the 
county  courts  under  an  act  that  was  supposed  to  be  invalid,  and  we 
held  that  a  subsequent  ratification  of  the  subscription  by  the  court, 
under  an  act  authorizing  the  same,  would  make  the  contract  binding 
although  it  had  been  originally  void.  The  act  simply  confers  the 
right  to  do  a  particular  thing,  and  may  be  construed  as  an  original 
power. 

So  it  has  been  recently  adjudged  that  where  a  debt  was  contracted 
by  a  city,  which  was  void  because  not  authorized  by  the  statutory 
law  of  the  State,  it  was  made  valid  by  a  subsequent  statute  recogniz- 
ing the  validity  of  the  debt  as  contracted.  The  City  v.  Lawson,  9 
Wall.  477.  This  whole  subject  was  recently  examined  at  length  by 
this  court  in  the  case  of  Barton  County  v.  Walser,  47  Mo.  189,  and 
it  is  unnecessary  to  repeat  here  the  views  therein  offered.  The 
counties  are  not  fall  corporations  in  the  absolute  and  unqualified 
sense  of  that  term,  but  mere  political  subdivisions  for  governmental 
purposes;  and  the  county  courts  act  under  the  direction  of  the 
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statute,  in  sach  manner  and  according  to  snch  terms  as  may  be  pie- 
scribed  by  the  legislature.  Such  being  the  ease,  it  was  within  the 
undoubted  province  of  the  legislature  to  grant  the  power  and  dothe 
the  court  with  the  authority  to  issue  bonds  in  payment  for  the  work. 
The  circuit  cout  found  for  the  defendants,  and  I  think  its  judg- 
ment should  be  affirmed. 

Affirmed* 

NOTB. — In  Manh  ▼.  SuifiWvlBOin^  30  WaUU  fn%  the  board  of  Bupeirlson  of  a  ooantj 
were  authorized  by  statute  to  Bubserlbe  to  the  stock  of  any  railroad,  and  to  pay  such 
subscription  in  county  bonds,  prorlded  a  majority  of  the  quaUfled  yoters  of  the 
county  should  vote  for  the  same.  The  board  of  supervisors  subscribed  stock  and 
issued  in  payment  the  county  bonds  without  the  required  sanction  of  the  voters.  The 
supreme  court  of  the  United  States  held  that  such  bonds  were  invalid,  even  in  the 
hands  innocent  in  fact  of  any  knowledge  that  the  law  had  not  been' complied  with, 
and  that  the  supervisors  by  their  subsequent  action  could  not  ratify  the  issuing  of  the 
bonds. 

But  mere  Irregularities  in  issuing  county  bonds  will  not  Invalidate  them  In  the  hands 
of  bona  fidA  holders.  I/yndt  v.  Ooicnty  of  WinnUtago  (U.  S.  Sup.  CL),  7  Albany  Law  J. 
Itt.   See,  also,  seats  V.  Saline  Cbtmtv«PMt.—RKP. 


LuKasTRASS  y.  Gbrmak  Iksurakce  Co.,  appellant 

(48  Mo.  an.) 

Mr$  intfwranee  —  policy  iuued  to  agent. 

A  fire  inBuranoe  oompanj  issaed  a  policy  of  ixunuance  on  the  goods  of  its  agent 
who,  on  the  day  of  its  receipt,  made  an  entry  in  his  book  of  accounts  with 
the  company  of  the  amoont  chargeable  against  him  for  the  premium.  He 
forwarded  no  letter  of  acceptance  nor  any  part  of  the  premium,  inaflotiadi  as 
it  was  not  the  custom  to  forward  remittances  pertidnlng  to  his  agency  untU 
the  end  of  the  month.  The  next  day  the  goods  were  destroyed  by  fire, 
whereupon  he  immediately  announced  the  loss  to  the  company.  HM,  that 
the  company  was  liable  on  the  policy. 

AcTioiii'  on  a  policy  of  fire  insnrance.    The  opinion  states  the 
case. 

The  appeal  is  bj  defendant  from  a  rerdiot  and  judgment  in  faToi 
of  plaintiff. 

Finkduburg  (B  Raasieur  and  OrandaU  di  Linnet,  for  appellant. 

PhiUips  £  Vest,  for  respondent. 
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BiiiBSy  J.  The  plaintiff  holds  a  policy  of  inaaranoe  iBsned  nnder 
the  following  circnmstaaees:  He  had  been  appointed  agent  of 
defendant  for  Sedalia,  and,  on  the  28th  of  October,  in  response  to  ap- 
plications obtained  and  forwarded  by  him,  the  secretary  sent  him  pol- 
icies numbered  294, 295  and  296,  the  first  being  a  policy  upon  his  own 
goods.  The  premium  charged  was  two  and  a  half  per  cent,  and  being 
dissatisfied  with  the  rate,  the  plaintiff  sent  back  his  own  policy  for  a 
reduction.  It  was  reduced  to  two  per  cent  and  returned,  and  the  plain- 
tiff claims  that  he  receiyed  it  on  the  sixth  of  Noyember,  and  that 
on  the  same  day  he  made  an  entry  in  his  account  with  the  company, 
recognizing  the  change  of  rate  and  accepting  the  policy  as  changed. 
Early  in  the  morning  of  the  seyenth  the  plaintiff's  goods  were  burned, 
and  on  the  eighth  he  telegraphed  the  fact,  claiming  the  benefit  of 
the  policy.  The  company,  by  its  secretary,  at  once  repudiated  it, 
upon  the  alleged  ground  that  the  premium  had  not  been  remitted, 
but  now  claim  it  to  haye  been  inyalid  because  no  notice  of  its  accept- 
ance was  sent  to  the  company. 

Counsel  for  appellant  contend  that  this  case  comes  under  the  rules 
goyeming  contracts  by  correspondence,  and  that  the  contract  was 
not  consummated. 

It  is  true  that  no  contract  can  arise  from  a  proposition  or  offer  on 
one  side  until  it  is  accepted  on  the  other;  until  then  it  remains 
merely  a  proposition.  And  it  is  also  true  that  this  acceptance  must 
be  eyidenced  by  some  act  that  binds  the  party  accepting.  A  man's 
mental  resolution  tht^t  ean^be  changed  is  not  sufficient;  both  parties 
must  be  bound  or  i^eitKer  Will  "be/  The'usua''  mode  of  'accepting  a 
proposition  made  by  correspondence  fs  by'ilOticc-of  bcc^i5taric«^.,'and 
though  it  was  formerly  held  that  it  did  not  ripen  into  a  contract 
until  receipt  of  the  notice,  yet  the  doctrine  now  is  that  the  contract 
is  complete  when  the  acceptance  is  forwarded,  without  reference  to 
the  time  of  its  reception.  Kentucky  M,  Ins.  Co,  y.  Jenks^  6  Ind. 
96 ;  Halhck  y.  Com.  Ins.  Co.y  2  Dutch.  280 ;  Tayloe  y.  M.  F.  Ins. 
Co.,  9  How.  390.  But  notice  is  not  the  only  eyidenoe  of  acceptance. 
Any  appropriate  act  which  accepts  the  terms  as  they  were  intended 
to  be  accepted,  so  as  to  bind  the  acceptor,  just  as  clearly  eyidencea 
the  concurrence  of  the  parties  —  the  bringing  their  minds  together 
—  as  a  formal  letter  of  acceptance.  The  terms  "  the  nature  of  the 
offer,  or  circumstances  under  which  it  is  made,"  or  relation  of  the 
parties,  may  indicate  another  mode ;  and,  if  so,  its  adoption  equally 
binds  them. 
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The  plaintiff,  as  agent,  was  to  make  his  returns  monthly,  and 
ivheu  the  fire  occurred  the  time  for  making  his  current  monthly 
return  had  not  arrived.  The  secretary,  on  his  appointment  as  agent, 
had  given  him  a  book,  being''  the  tariff  of  rates  and  general instruc- 
ti  m  book,  for  the  exclusive  use  of  agents,"  of  a  Cincinnati  company, 
eaying  to  him  that  the  company  had  adopted  their  rules  until  some 
could  be  printed  in  its  own  name.    Among  them  was  the  following : 

"  21.  Insuiunce  of  your  OAvn  property.  If  you  have  property  of 
your  own  which  you  desire  to  have  insured  ♦  *  ♦  please  for- 
ward us  your  application  fully  made  out  and  signed,  and  if  the  risk 
is  such  as  we  can  take,  will  make  you  a  policy  at  this  office  at  a  fair 
rate,  and  mail  it  to  you  promptly.  *  *  You  will  enter  the  risk  on 
your  abstract  and  take  credit  in  your  next  account,  current  for  com- 
mission on  the  premium,  as  if  the  policy  had  been  issued  by  yourself." 

There  may  be  some  ambiguity  in  this  instruction,  but  both  parties 
seemed  to  understand  it  to  mean  that,  as  to  all  things  but  the  accept- 
ance of  the  risk,  fixing  the  rate  and  issuing  the  policy,  the  transac- 
tion was  to  be  the  same  as  with  an  outsider  through  the  agent,  t.  e^ 
as  the  agent  delivers  the  policy,  receives  the  premiums,  and  credits 
the  company  with  them,  to  be  remitted  at  his  next  return,  so  he 
credits  the  company  with  his  own  premium,  to  be  remitted  in  like 
manner.  The  following  letter,  in  reply  to  the  applications  forwarded 
by  him,  including  his  own.  No.  294,  also  shows  this  understanding: 

**  Enclosed  traatimit  ta  yoa 

',;'•••  /.rVsiipr.'..;.  :.,,..\.\:>  m  i9  .:: '..V. so  85 

:    ''•-'     *"  296?..... 8125 25  75 


For  which  you  are  charged  with  $99  85  " 

Here  no  notice  of  acceptance  and  no  remittance  was  required,  but 
plaintiff  was  charged  with  the  premiums  less  the  commissionB, 
including  his  own.  Had  the  plaintiff  been  satisfied  with  the  rate 
charged  him,  would  any  other  notice  of  the  acceptance  of  the  policy 
have  boon  thought  of  than  the  entry  of  the  charges  to  the  credit  of 
the  company,  which  was  at  once  made  ?  But  he  was  dissatisfied  with 
his  own,  and  sent  it  back  for  abatement  It  was  returned  reduced 
to  two  per  cent,  and,  as  the  plaintiff  testifies,  received  on  the  6th  ol 
N  ovember,  and  the  difference  charged  back  to  the  company.  After 
the  fire,  and  in  response  to  its  announcement,  the  secretary  sends  the 
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following  telegram :  "  Policy  294  is  not  in  force,  as  the  premium  was 
not  paid ;  see  our  letter  of  November  4."  No  objection  is  made 
because  notice  of  acceptance  had  not  been  sent,  but  only  because  the 
premium  was  not  remitted ;  and  the  letter  of  November  4,  to  be  here- 
after considered,  makes  the  payment  of  all  the  premiums  at  the  com- 
pany's office,  as  well  as  that  of  No.  294,  a  condition  precedent  to  the 
taking  effect  of  the  policies ;  and,  so  far  as  notice  id  concerned,  aside 
from  such  remittance,  it  negatives  the  idea  that  it  was  expected;  and« 
indeed,  tlie  whole  record  shows  that  notice  of  the  acceptance  of  the 
policy  was  not  contemplated  at  the  time,  and  was  only  thought  of 
affer  this  controversy  arose. 

I  assume  that,  previous  to  the  letter  of  November  4,  it  was  the 
understanding  that  remittances  were  to  be  made  monthly,  for  so 
plaintiff  and  the  secretary  testify;  and  I  assume,  what  seems  to  have 
been  the  clear  understanding,  that  the  premiums  on  the  plaintiff's 
policy  were  to  be  credited  and  remitted  like  the  others.  The  inquiry 
then  arises  whether  any  thing  was  done  by  the  plaintiff  after  the 
second  receipt  of  the  policy,  and  before  the  fire,  that  amounted  to  an 
acceptance  of  its  terms  and  bound  him  to  pay  the  premium.  He 
exhibits  his  account  with  the  company,  and  testifies  that  every 
entry  was  made  at  its  date.  We  find,  under  date  of  October  28,  a 
credit  of  each  of  the  premiums  as  in  the  statement  forwarded,  and 
under  date  of  November  6,  the  day  before  the  fire,  an  entry  of  a 
charge  to  the  company  of  the  difference  between  the  original  premium 
and  as  reduced  to  two  per  cent  This  act  unequivocally  shows  that 
he  intended  to  abide  by  the  policy  as  last  received,  and  he  became 
thereby  bound  by  its  terms ;  and,  had  there  been  no  fire,  nothing 
further  was  to  be  done  imtil  the  time  for  remittance  at  the  end  of 
the  current  month. 

I  have  alluded  to  the  letter  of  November  4,  which  contains  Rhe 
following  x>ost8cript :  "  We  call  to  your  attention  that  policies  go  into 
effect  only  when  premiums  are  paid  here."  There  is  a  conflict  of 
testimony,  in  regard  to  the  time  of  its  receipt,  the  plaintiff  testifying 
that  it  did  not  come  to  hand  until  the  eighth,  while  the  company's 
secretary  says  that  it  was  mailed  at  its  date,  in  which  case  it  should 
have  b^n  received  on  the  fifth  —  an  important  variance ;  but  we 
cannot  pass  upon  these  questions  of  fact,  and  will  only  consider 
whether  the  instructions  to  the  jury  conform  to  our  view  of  the  law. 

Most  of  those  asked  by  defendant  assume  that  the  policy  could  not 
go  into  effect  without  express  notice  of  its  acceptance,  when  other 
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ftcta  could  as  well  signify  acoeptauoe  and  bind  the  parides.    They 
were  therefore  properly  rejected. 

Instruction  No.  3,  given  on  behalf  of  phdntifl,  predicates  the 
validity  of  the  policy  upon  its  having  been  assented  to  before  the 
lire,  and  neither  notice  nor  any  other  appropriate  act  signifying 
assent  and  binding  the  insured  is  required.  This  instruction  was  at 
least  defective,  and  we  cannot  say  that  it  did  not  mislead  the  jury. 
Express  notice  of  acceptance  can  only  be  dispensed  with  when  appar- 
ently not  contemplated,  and  some  otiier  act  of  acceptance  is  equally 
clear  and  unequivocal  The  record  shows  conflicting  evidence,  in 
regard  to  fiacts  bearing  upon  this  question,  and,  for  this  instrucffon, 
I  think  a  new  trial  should  be  granted. 

Bev&rsed  and  remanded. 


BiTTHBitFOBD,  appellant,  v.  Thaot  ei  al 

(48  Mo. OK.) 

Deed — writUion  in  deeeripHon,    Estcppek 

In  a  deed  of  land,  the  description  by  lot  should  prevail  over  that  by  bearings 
and  distances.  Where  the  language  conveying  premises  was :  "  Lot  No.  3, 
in  block  87,  in  the  old  town  of  Hudson,  now  Macon,  beginning  at  the  north- 
east comer ;  thence  west  to  the  allej,  .....  to  the  beginning/'  the 
description  actually  embracing  a  less  area  than  lot  8,  held,  that  all  of  lot  3 
was  conveyed. 

If  a  grantor  shows  the  purchaser  of  premises  the  wrong  lines,  and  Is  cognizant 
of  his  acting  on  that  information,  and  is  silent  while  a  house  is  erected  and 
money  expended,  he  wlU  be  deemed  to  have  directly  led  the  purchaser  intc 
a  line  of  conduct  prejudicial  to  his  interest.  Such  acts  would  oonstitute  an 
estoppel  in  pais. 

Appeal  from  Macon  circuit  court 
The  opinion  states  the  case. 
TT.  A.  HaUf  for  appellant 
Henry  dk  WittiarMy  for  respondents. 


AUGUST  TERM,  1871.  105 


Baiherfoid  v.  Tracy. 


Wagkeb,  J.  The  whole  merits  of  thi^  case  depend  upon  two  ques- 
tions: First.  What  is  the  true  meanhig  and  intent  of  the  granting 
clause  in  the  deed  conveying  the  property  in  controversy;  and,  second* 
Whether  an  estoppel  could  be  predicated  upon  the  facts  disclosed  by 
the  evidence.  The  action  was  ejectment  for  a  part  of  lot  3  in  block 
87,  in  the  town  of  Macon;  and  the  defendants,  who  are  in  posses 
sion,  claimed  the  entire  lot  by  conveyance.  The  language,  conveying 
the  premises,  is  as  follows:  "  Lot  No.  3,  in  block  87,  in  the  old  town 
of  Hudson,  now  Macon;  beginning  at  the  northeast  comer ;  thence 
west  to  the  alley;  thence  south  eighteen  feet;  thence  east  the  length 
of  the  lot ;  thence  north  eighteen  feet  to  the  beginning."  * 

The  defendants  now  contend,  and  the  court  so  instructed,  that 
this  description  passed  the  fee  to  the  whole  lot  The  old  books  con- 
tain a  great  deal  of  refined  and  technical  learning  on  this  subject. 
They  say  that  if  there  be  two  clauses  or  parts  of  a  deed,  repugnant 
the  one  to  the  other,  the  first  part  shall  be  received  and  the  latter 
rejected,  unless  there  be  some  special  reason  to  the  contrary;  but  in 
the  case  of  a  will  containing  two  repugnant  clauses  or  parts,  the  first 
shall  be  rejected  and  the  last  received.  That  the  first  deed  and  the 
last  will  shall  operate  is  an  ancient  maxim.  Plowd.  541;  Go.  Lit. 
112;  Shop.  Touch.  88.  Upon  the  rules,  as  laid  down  in  the  old 
authorities,  Judge  Metcalf,  in  23  American  Jurist,  makes  some 
Tory  sensible  remarks.  "  In  modem  times,"  he  says,  "  this  maxim 
has  very  limited  operation.  A  reason  to  the  contrary  is  almost 
always  found.  The  rules  of  construction,  now  applied  in  cases  of 
repugnancy,  give  effect  to  the  whole  and  every  part  of  a  will,  deed,  or 
other  contract,  when  that  is  consistent  with  the  rules  of  law  and  the 
intention  of  the  party ;  and  when  this  is  impossible,  the  part  which 
is  repugnant  to  the  general  intention,  or  to  an  obvious  particular 
intention,  is  wholly  rejected.  Parts  which  were  once  regarded  as 
repugnant  are  now  deemed  consistent." 

Greenleaf,  in  his  edition  of  Cruise  on  Eeal  Property,  lays  down 
the  doctrine  that  the  modem  rule  is  to  give  effect  to  the  whole  and 
every  part  of  the  instmment,  whether  it  be  a  will  or  deed>  or  other 
contract ;  to  ascertain  the  general  intention,  and  permit  it,  if  agree- 
able to  law,  whether  expressed  first  or  last,  to  overrule  the  particular; 
and  to  transpose  the  words,  whenever  it  is  necessary,  in  order  to 
carry  the  general  intention  plainly  manifested  into  effect.  2  Oreenl. 
^■^— ii^— »— ^^^—  'I  ■  '  ^-^^"^"^ 

*  Thii  description  actually  embraced  a  lees  area  than  lot  8> 

VoL.vin.— 14 
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Gr.  title,  Deed,  ch.  12,  §  26,  note  1,  and  cases  cited.  Mr.  Washburne 
declares  that  when  the  parts  of  a  deed  are  found  inconsistent  with 
each  other,  the  courts  always  give  effect  to  eyery  part  of  the  deed  if 
it  is  possible,  consistently  with  the  rules  of  law.  3  Washb.  Beal 
Prop.  343.  To  the  same  purpose  is  the  recent  decision  in  this  court 
in  the  case  of  Campbell  et  ah  v.  Johnson,  44  Mo.  247.  If  there  is  an 
explicit  and  unambiguous  grant  of  a  thing,  any  exception  or  reser^ 
vation  which  is  manifestly  contradictory  will  be  rejected;  but  the 
intention  must  be  sought  after  and  carried  out,  if  consistent  with 
the  rules  of  law.  It  is,  however,  well  settled  that  a  deed  must  be 
construed  ex  visceribus ;  the  nature  and  quantity  of  the  interest 
gi*anted  are  always  to  be  ascertained  from  the  instrument  itself,  and 
fixed  monuments  always  control  courses  and  distances.  The  supreme 
court  of  the  United  States  say:  That  it  is  a  universal  rule  that  when- 
ever natural  or  permanent  objects  are  embraced  in  the  calls  of  a 
patent  or  survey,  these  have  absolute  control,  and  both  course  and 
distance  must  yield  to  their  influence.  Broton  et  ah  v.  ffuger,  2] 
How.  306. 

In  Lodgers  Lessee  v.  Lee,  6  Granch,  237,  the  description  was, "  all 
that  tract  or  upper  island  of  land  called  '  Eden,' "  and  then  it  was 
added,  "  beginning  at  a  maple  tree,"  and  describing  the  land  oon- 
veyed  by  bounds,  courses  and  distances,  but  so  as  not  to  include  all 
the  island.     The  court  held  that  the  whole  island  passed. 

In  Keith  v.  Reynolds,  3  Qreenl.  393,  the  description  was,  "  a  cer- 
tain tract  of  land  or  farm  in  Winslow,  included  in  the  tract  which 
was  granted  to  Esq.  Pattee,"  and  afterward  there  was  added  a  par- 
ticular description  of  courses  and  distances,  which  did  not  include 
the  whole  farm.  It  was  contended  that  the  particular  description 
should  prevail,  in  preference  to  the  other,  which  was  more  general 
and  uncertain ;  but  it  was  decided  that  the  first  description  was  cer- 
tain enough,  and  that  it  was  to  be  adopted  mther  than  the  descrip- 
tion by  courses  and  distances,  which  was  more  liable  to  errors  and 
mistakes. 

In  Jackson  v.  Barringer,  15  Johns.  471,  the  grant  was,  "th€ 
farm  on  which  J.  J.  D.  now  lives,"  which  was  bounded  on  three 
sides,  and  "to  contain  eighty  acres  in  one  piece."  The  farm 
contained  one  hundred  and  forty-nine  acres,  and  the  decision  was 
that  the  whole  farm  passed.  If  a  farm  or  tract  of  land  is  conveyed 
by  general  terms,  an  exception  of  any  number  of  acres  or  any  partic- 
alar  lot  is  not  repugnant,  but  will  be  valid.    A  particular  resolution 
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may  well  consist  with  a  general  gi'ant,  and  it  will  create  no  repug- 
nancy. Did  any  facts  exist  in  this  case  to  show  that  the  description 
of  the  lot  by  courses  and  distances  was  intended  at  the  time  to  re- 
strict or  limit  the  quantity  conveyed  to  a  less  area  than  the  whole 
loty  we  should  unhesitatingly,  in  accordance  with  the  liberal  rules 
that  have  prevailed  in  modem  times,  give  full  force  aud  effect  to 
that  intention.  But  there  is  nothing  to  manifest  such  intent  The 
granting  clause  in  the  deed  is :  "  Lot  3,  in  block  87,  beginning  at 
the  north-east  comer;  thence  west  to  the  alley;  thence  south  eighteen 
feet;  thence  east  the  length  of  the  lot;  thence  north  eighteen  feet  to 
the  beginning."  The  legal  inference  or  presumption  is  that  the 
grantor  conveyed  the  whole  lot,  and  attempted  to  give  it  a  more 
particular  description  by  bounding  it  with  courses  and  distances. 
The  designation  of  the  lot  by  its  number  must  be  regarded  as  the 
prominent  object  or  monument ;  and,  where  there  is  uncertainty, 
the  monument  must  prevail  over  the  description  by  courses  and  dis- 
tances. There  is  nothing  to  show  any  reservation  whatever,  or  that 
it  was  intended  in  the  conveyance  to  carve  out  any  piece  or  parcel  of 
the  lot.  If  A  sells  to  B  the  farm  on  which  he  resides,  and  then  goes 
on  to  describe  the  farm  by  courses  and  distances,  and  there  is  a  mis- 
take or  erroneous  description,  the  whole  farm  will,  nevertheless,  pass; 
because^  in  the  case  supposed,  it  was  the  manifest  intention,  gathered 
from  the  deed  itself,  to  convey  the  whole  farm.  Had  the  grantor 
(the  plaintiff  in  this  case)  in  his  deed  used  any  apt  or  appropriate 
words  showing  that  it  was  not  his  intention  to  convey  the  whole  lot, 
we  should  give  them  effect  without  regard  to  any  mere  verbal 
arrangement  or  position  they  might  occupy  in  the  deed.  But  as  it 
is,  without  overthrowing  well-established  principles  of  law,  we  are 
not  at  liberty  to  construe  the  deed  otherwise  than  as  passing  title  to 
the  whole  lot. 

This  conclusion  is  decisive  of  the  whole  case,  and  renders  it  un- 
necessary to  examine  the  other  point  in  reference  to  the  law  of  estop- 
pel. If  the  grantor  showed  the  purchaser  the  wrong  lines,  and  was 
cognizant  of  his  acting  on  that  information,  and  stood  silent  while 
a  house  was  being  erected  and  money  expended,  he  directly  led  the 
purchaser  into  a  line  of  conduct  prejudicial  to  his  interest^  and 
should  not  now  be  heard  in  alleging  any  thing  to  the  contrary. 
Such  acts  would  constitute  an  estoppel  in  pais.  The  facts,  how- 
ever, were  for  the  jury,  and  we  have  seen  no  error  in  the  court's 
instruotions  on  that  question.  Jvdgment  affirmed. 


JOS  MISSOXTHI, 
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Btatb  of  Missouri  ex  rel  Neal,  plaintiff,  y.  Saliistb  Oowsm 

COUKT. 

(48  Mo. 890.) 

County  bonds — irregtUariHes  in  ismie — bona  fide  hMer. 

Wliere  connty  bonds  are,  bj  act  of  tlie  legislatare,  authorized  to  be  issued 
upon  a  popular  vote  "  specifying  the  amount/'  and  the  bonds  are  issued 
upon  a  popular  vote  which  failed  to  "  specify  the  amount,"  this  circum- 
stance will  be  deemed  an  irregularity  simply,  and  not  sufficient  to  render 
the  bonds  void  in  the  hands  of  bona  fids  holders.    (See  note,  ante,  p.  100.) 

Petitiok  for  mandamus.    The  opinion  states  the  case. 
Ames  Green  £  T,  A,  Oreen^  for  plaintiff. 
T.  P.  Strother,  for  defendant 

Bliss^  J.  In  the  State,  on  the  relation  of  the  Lexington  A  St 
Louis  IL  R,  Co.  Y.  Saline  County  Court,  reported  in  45  Mo.  242,  an 
application  was  made  for  a  fnandatnus  compelling  defendant  to 
deliver  to  the  relator  certain  bonds,  and  to  assess  taxes  to  pay  the 
interest  upon  other  bonds  that  had  been  delivered.  The  application 
was  denied,  npon  the  ground  that  the  law  authorized  the  issue  of  the 
bonds  only  upon  a  vote  of  the  people  of  the  portion  of  the  county 
interested,  "specifying  the  amount"  to  be  issued;  that  the  vote  did 
not  specify  the  amount,  and  that  the  records  of  the  court  showed 
the  defect.  We  did  not  say  what  might  have  been  our  opinion  had 
the  bonds  that  were  issued  gone  into  circulation  and  been  in  the 
hands  of  innocent  holders. 

The  present  relator  represents  that  91,200  of  those  bonds  had 
been  actually  negotiated  by  the  county  in  the  construction  of  their 
road,  and  have  been  purchased  and  are  now  held  by  him,  and  he 
asks  for  a  fnandamus  to  compel  the  county  court  to  levy  a  tax  to 
pay  the  same.  The  record  shows  the  same  state  of  facts  exhibited 
in  the  former  case,  with  the  addition  only  of  the  transfer  of  the 
bonds  and  their  purchase  by  the  relator. 

The  liability  of  municipal  and  of  quasi  corporations  for  the  acts 
of  their  lawful  agents  in  issuing  negotiable  bonds,  has  been  oon- 
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6i«iered  by  this  court  upon  various  occasions,  and  the  subject  was 
elaborately  discussed  at  our  last  March  term  in  Steines  y.  Franklin 
Ocmntffy  ante,  p.  87.  The  doctrines  there  affirmed  have  always  been 
recognized  by  us,  and  are  founded  upon  the  broadest  principles  of 
justice.  These  bonds  are  treated  like  negotiable  commercial  paper, 
and  after  they  have  been  transferred  in  the  usual  course  of  business 
the  authority  to  execute  and  issue  them  is  almost  the  only  question 
open  to  consideration.  The  question  of  authority  necessarily  arises 
from  the  fact  that  they  are  executed  by  agents,  and  we  have  only  to 
consider  what  constitutes  authority. 

The  general  rule  is,  that  when  the  statute  gives  authority  to  con- 
tract a  debt  upon  specified  conditions,  their  performance  is  necessary 
to  support  the  authority ;  and,  in  a  direct  proceeding  to  prevent  the 
consummation  of  the  contract,  the  substantial  performance  of  every 
radical  condition  may  be  insisted  on.  But  when  the  law  imposes  such 
a  condition  upon  the  exercise  of  the  power,  as  a  ^bmission  to  a  vote 
of  the  people,  and  an  attempt  has  been  made  in  good  faith  to  comply 
with  the  condition,  and  it  has  been  supposed  by  all  parties  to  have 
been  regularly  complied  with,  the  bond  upon  its  face  showing  a 
compliance,  strangers  should  not  be  required  to  look  further.  This 
class  of  bonds  are  negotiated  by  delivery;  they  go  into  market  in 
distant  States  or  foreign  countries;  and  if  the  holder  were  required 
to  show  the  regularity  of  ail  the  proceedings,  their  negotiability 
would  be  greatly  impaired  or  altogether  destroyed,  and  the  injustice 
to  one  who  had  received  them,  trusting  to  the  truth  of  the  recitals, 
would  be  very  great.  The  purchaser  in  an  eastern  market  may  be 
satisfied  as  to  the  law  —  that  the  matter  was  submitted  to  the  people, 
and  that  the  county  authorities  acted  upon  that  submission ;  but  of 
the  regularity  of  all  proceedings  he  cannot  be  advised  without  send- 
ing to  a  distant  State  and  perhaps  an  obscure  county,  employing 
counsel  to  examine  the  records  and  poll-books,  and  then  he  may 
be  wrongly  advised.  The  law  throws  no  such  burden  upon  him 
He  has  trusted  and  he  has  a  right  to  trust  to  the  decision  of  the 
proper  authorities,  made  when  the  bonds  were  issued,  as  to  the  regu- 
larity of  the  proceedings.  Such  decision  radically  differs  from  a 
naked  usurpation  of  authority,  and,  as  to  strangers  who  trust  to  it, 
ought  to  bind  the  county. 

Judge  Nelsok,  in  the  case  of  Knox  County  y.  Asptnwall,  21  How. 
545,  says:  "The  purchaser  of  the  bonds  had  a  right  to  assume  that 
•  vote  of  the  county,  which  was  made  a  condition  to  the  grant  of 
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power,  had  been  obtained  from  the  fact  of  the  subscription  by  the 
board  to  the  stock  of  the  railroad  company  and  the  issuing  of  tht* 
bonds.''  So  broad  a  statement  was  uncalled  for  in  the  case  then 
onder  consideration,  and  is  inconsistent  with  our  holding  in  St4>itief> 
V.  Franklin  County ,  supruy  and  is  also  contrary  to  the  decision  i^i 
Afarsh  t.  FuUon  Couniyy  10  Wall.  676.  If  the  holder  is  to  assume 
the  vote  from  the  mere  issuing  of  the  bonds,  then  the  county  would 
be  prohibited  from  showing  that  there  was  no  such  vote,  and  county 
agents  would  be  enabled  to  commit  the  grossest  frauds  by  issuing 
them  without  any  authority  whateyer ;  for  the  real  authority  comes 
from  the  people,  and  the  statute  only  enables  the  people  to  bestow  it 

When  these  proceedings  were  formerly  under  review,  the  applica- 
tion was  first  for  an  order  upon  the  county  court  to  issue  bonds  to 
the  railroad  company  that  had  been  withheld ;  and,  second,  to  pro- 
vide for  the  payment  of  those  in  the  hands  of  the  company.  These 
orders  were  refused  because  of  the  irregularity  of  the  submission 
and  vote.  In  view  of  such  irregularity,  it  might  have  been  the  duty 
of  the  county  authorities  to  refuse  to  proceed  further ;  certainly  this 
court  would  not  compel  the  consummation  of  an  erroneous  pro- 
ceeding. And  so  with  the  company.  It  was  the  payee,  the  whole 
proceedings  were  under  the  eye  of  its  officers,  and  it  was  their  duty, 
as  representing  the  principal  party  in  the  transaction,  to  see  whether 
the  law  had  been  complied  with.  The  company  stood  in  the  rela- 
tion of  the  original  holder  of  negotiable  paper,  who  is  advised  of  a 
want  of  consideration  or  other  fact  that  would  affect  its  validity. 

In  considering  the  subject,  reference  was  had  to  the  case  of  Mercer 
County  V.  Pittsburgh  <&  Erie  R.  R,  Co,y  27  Penn.  St.  389,  and  we 
are  now  told  that  that  case  was  reversed  by  Mercer  County  v.  Hacket, 
1  Wall.  83.  This  is  a  mistake.  The  remarks  of  the  judges  in  the 
two  cases  may  be  inconsistent,  but  one  is  not  a  review  of  the  other, 
and  the  pomts  decided  are  consistent  with  each  other.  The  former 
case  was  similar  to  the  one  in  whose  support  it  was  cited ;  the  bonds 
had  not  been  negotiated,  and,  in  a  direct  proceeding,  the  court 
enjoined  their  negotiation  in  consequence  of  irregularity  in  the 
action  of  the  body  who  had  power  to  confer  the  authority.  The 
latter  was  a  suit  brought  by  an  innocent  holder  of  some  of  the  bonds 
which  had  been  negotiated,  and  the  court  sustained  his  claim  upon 
very  broad  grounds,  it  is  true,  yet  the  actual  decision  was  consistent 
vith  the  former  case,  and  consistent  with  our  holding  in  45  Mo. 

In  the  case  at  bar  we  are  to  consider  the  question  whether  the 
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sabmission  to  the  popular  vote,  as  provided  by  the  statute,  was  so 
defective  as  to  amount  to  no  submission  at  all,  or  whether  it  was  an 
error  or  irregularity  of  which  the  county  authorities  should  have 
taken  notice,  but  which  —  the  election  having  been  passed  upon  and 
approved  by  them  —  should  not  affect  strangers.  I  am  of  opinion 
that,  as  to  tiiose  who  have  advanced  their  money  on  the  faith  of  the 
action  of  such  authorities,  the  townships  interested  in  the  railroad 
are  concluded.  A  submission  was  had ;  a  majority  voted  for  tl  e 
railroad,  and  there  does  not  appear  to  have  been  any  actual  misun- 
derstanding as  to  the  object  of  the  vote ;  no  fraud  is  claimed ;  the 
county  court  ignored  the  irregularity  and  issued  the  bonds  ;  a  few 
of  them  came  into  the  relator's  hands  for  value.  Now,  in  all  hon- 
esty and  fairness,  should  he  suffer  from  the  blunders  of  the  court? 
Clearly  not ;  but  if  there  is  any  loss  it  should  fall  upon  those  who 
authorized  the  court  to  act  for  them,  though  the  authority  was  more 
general  and  indefinite  than  the  law  contemplated. 

It  is  said  that  the  record  showed  the  irregularity.  This  is  true, 
and  doubtless  the  equity  of  the  relator  would  be  stronger  had  it  been 
otherwise.  But,  practically,  it  makes  but  little  difference.  Pur- 
chasers would  ordinarily  only  inquire  whether  the  law  authorized  the 
vote,  and  whether  a  vote  had  been  taken.  It  is  very  seldom 
that  they  inspect  the  record,  or,  if  they  should  do  so,  that  they 
would  be  able  to  detect  the  error.  When  these  bonds  were  nego- 
tiated, it  seems  not  to  have  been  discovered  by  any  one,  even  by  those 
in  charge  of  the  record,  and  who  participated  in  the  proceedings  ; 
and  it  would  be  altogether  wrong  to  punish  the  relator  ioi  not  hav- 
ing found  it  out 

We  are  referred  by  respondent  to  the  case  of  Marsh  v.  Fulton 
County^  10  Wall.  676,  recently  decided  in  the  supreme  court  of  the 
United  States.  The  opinion  is  a  clear  one,  and  contradicts  in  effect 
the  dicta  of  the  judges  in  several  of  the  other  cases,  and  places  the 
validity  of  county  bonds  upon  satisfactory  grounds.  The  law  of 
niinois  authorized  counties  to  subscribe  to  the  capital  stock  of  rail- 
road companies,  and  pay  for  the  same  in  county  bonds,  provided 
such  subscription  was  previously  sanctioned  by  a  majority  of  the 
qualified  voters  of  the  county.  The  board  of  supervisors  of  Fulton 
county,  answering  to  our  county  court,  submitted  the  question  to 
the  voters,  whether  the  county  should  subscribe  ^75,000  to  the  capi- 
tal s^ock  of  the  Mississippi  &  Wabash  Railroad  Company,  and,  after 
the  election,  ordered  the  clerk  to  subscribe  the  stock  and  issue  the 
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bonds.  Subsequentlyy  the  legislature  changed  the  charter  of  this 
company,  separated  the  road  into  three  divisions,  and  authorized  the 
stockholders  in  each  division  to  elect  separate  boards,  who  should 
each  manage  its  own  division.  After  this  separation,  the  clerk  made 
the  subscription  to  the  central  division,  and  the  court  held  that  this 
division  was  a  different  corporation  from  the  one  to  whose  stock  the 
board  of  superrisors,  under  the  authority  of  the  election,  had  ordered 
him  to  subscribe,  and  that  the  subscription  was  not  authorized  by 
the  vote.  It  was  a  case  where  the  people  had  authorized  a  subscrip- 
tion to  the  capital  stock  of  one  company,  and  no  authority  whatever 
was  given  to  subscribe  to  that  of  another — an  absence  of  authority, 
and  not  an  irregularity  in  granting  it. 
The  other  judges  concurring,  a  x>eremptory  mandamus  will  issue. 


Oektbal  Sayikgs  Bane  v.  Shotb,  appellant 

(48  Mo.  466.) 

OuarwUif — notice  of  aeeeptanoe — rat^/ieaUon, 

Defendant  wrote  to  the  president  of  plaintiff  bank,  "  I  will  thank  jon  tc 
Bnbmit  to  joor  board  that  if  they  will  lend  O'Neil  &  Ck>.  $15,000, 1  shall  hold 
myself  responsible  for  that  amonnt,  and  will  leave  with  70a,  aa  collateral 
security,  the  note  and  mortgage  of  Isaac  Walker,  which  is  at  present  In  your 
vault  for  a  like  sum."  Held,  a  guaranty,  and  that  defendant  was  entitled  to 
notice  of  acceptance  thereof;  but  if,  after  the  loan  was  made,  defendant  had 
information  thereof,  and  with  full  knowledge  approved  of  what  plaintiff  had 
done  in  the  premises,  and  assented  thereto,  this  would  amount  to  a  ratifica- 
tion, and  he  would  be  bound  thereby. 

Action  on  a  guaranty.     The  opinion  states  the  case. 

71  T.  Oantt  and  S.  Heber,  for  appellant 

SJiarp  <§  Broadhead  and  /.  R.  Lackland^  for  respondent,  con- 
tended that  no  notice  of  acceptance  was  necessary,  and  cited 
Powers  V.  Bumcratz,  12  Ohio  St.  273 ;  Paige  v.  Parkery  8  Gray, 
211 ;  Maynard  v.  Morsej  36  Vt.  617  ;  Kiriy  v.  Studebaker,  16  Ind. 
45  ;  McNaughion  v.  ConMing^  9  Wis.  316  ;  Noyes  v.  Mchoh,  28  Vt. 
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160, 175 ;  Grant  v.  HotchhUa,  26  Barb.  63;  Bright  r.  McKnight^ 

1  Sneed  (Tenn.)^  158 ;  Van  Rensselaer  r.  Miller,  Lalor's  Sup.  to 
Hill  &  Denio,  237 ;  Yancey  y.  AppUUniy  3  Sneed,  8fi  ;  Woodstock 
Bank  T.  Downer,  27  Vt  482 ;  Farmert^  <&  Meek.  Bank  r.  Kerdieaval, 

2  Mich.  504 ;  C/^iion  ^anifc  v.  Coster's  Eafrs,  3  N,  Y.  203 ;  Watson's 
E^rs  V.  McLaren,  19  Wend.  557;  McLaren  v.*  Tra/«on'«  -E'ar'r*,  26  id. 
425 ;  Curtis  v.  Brown,  2  Barb,  51 ;  Beckwith  v.  AngeU,  6  Conn.  316 ; 
Mathews  v.  Chrisman^  12  Sme.  &  M.  595;  Springs  v.  Williams,  7  Ired. 
884;  Gr%«  v.  Voorhies,  7  Blackf.  562;  ^tt«dr  v.  WV^A/,  20 
Johns.  367;  -Breed  v.  Hillhouse,  7  Conn.  523;  >ft7/taf7M  t.  Granger, 
4  Day,  444;  Read  v.  C'«/^5,  7  Greenl.  186 ;  Train  v.  Jiww,  11  Vt 
444 ;  Smith  v.  Ide,  3  id.  301 ;  Cochran  v.  Dawson,  1  Miles,  276 ; 
Cbr^on  v.  Jones,  1  McMul.  76 ;  Bushnell  y.  Church,  15  Conn.  406 ; 
a»t7A  V.  Z>an»,  6  Hill,  543 ;  Whitney  v.  Oroot,  24  Wend.  82. 

Waokeb,  J.  This  cause  was  tried  on  a  second  amended  petition, 
m  which  the  plaintiff  states  as  its  cause  of  action  that  Peter  O'Neil 
and  Francis  Doyle  were  partners  under  the  name  of  O'Neil  &  Co., 
and  that,  on  the  13th  of  March,  1868,  Joseph  O'Neil  being  president 
of  the  plaintiff,  the  defendant  wrote  to  him  on  that  day  from  Ire- 
land, as  follows : 

"Hearing  from  P.  O'Neil  and  Mr.  Doyle  that  they  could  use 
•drantageously  some  additional  cash  over  and  aboye  the  amount 
already  had  of  your  bank,  and  being  desirous  to  promote  their  inter- 
ests and  enable  them  to  carry  on  their  business  efficiently,  I  wiU 
thank  you  to  submit  to  your  board  that,  if  they  will  lend  O'Neil  & 
Co.  $15,000  I  shall  hold  myself  responsible  for  that  amount,  and  will 
leave  with  you,  as  collateral  security,  the  note  and  mortgage  of 
Isaac  Walker,  which  is  at  present  in  your  vault,  for  a  like  sum  (say 
$15,000).  If  the  Central  cannot  conyeniently  make  this  advance,  I 
will  feel  obliged  to  assist  them  in  procuring  it  elsewhere." 

The  petition  also  states  that  this  paper  was  delivered  to  the  said 
president  on  the  30th  day  of  March,  1868,  by  him  on  the  same  day 
laid  before  the  board  of  directors  and  by  them  accepted  ;  that,  by 
this  writing,  defendant  promised  the  plaintiff  that  if  it  would  loan 
to  O'Neil  &  Co.  $15,000,  he  (defendant)  would  be  responsible  for 
that  amount;  that  thereupon,  " on  the  faith  thereof,  plaintiff  lent 
to  O'Neil  &  Co.,  in  the  ordinary  and  usual  manner  of  such  loans. 
$15,000,  of  which  defendant  afterward  had  due  notice  ;  that  of  this 
sum  $10,000  was  lent  on  the  30th  of  March,  1868,  for  sixty  days, 
V0L.VnL— 15 
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and  the  balance  on  the  9th  of  April,  1868,  for  sixty  days  ;  of  all  of 
which  the  defendant  afterward  had  full  knowledge,  and  agreed  and 
assented  thereto  and  approved  thereof.'' 

The  answer  admitted  the  writing  set  ont  in  the  plaintiffs  petition, 
but  denied  that  the  plaintiff  at  any  time  gave  to  the  defendant 
notice  of  the  acceptance  of  the  proposal,  or  that  the  proposal  was 
accepted  ;  denied,  further,  that  plaintiff  made  to  O'Neil  &  Doyle 
any  loans  or  advances  on  the  faith  of  the  writing  as  stated  and  set 
forth,  or  that  he  had  any  notice  of  them  from  any  source,  prior  to 
the  commencement  of  this  suit,  or  that  he  at  any  time  assented  to 
or  approved  the  same. 

To  this  answer  there  was  a  replication,  which  simply  denied  that 
defendant  made  a  proposal  in  writing  to  guaranty  plaintiff,  in  case 
it  would  make  any  loan  to  O'Neil  &  Doyle,  and  that  the  only  writing 
or  couti*act  made  by  the  defendant,  relating  to  the  loan,  was  the 
agreement  mentioned  in  the  petition.  The  cause  was  tried  by  the 
court  sitting  as  a  jury,  and  the  verdict  and  judgment  were  rendered 
for  the  plaintiff. 

Whether  the  loans  were  made,  and  in  what  manner,  were  ques- 
tions of  fact,  and  the  verdict  and  finding  of  the  court  below  in  t\  at 
regard  is  conclusive  here.  So  far  as  refusing  instructions  asked  for 
the  defendant  is  concerned,  we  see  no  ground  for  interference.  Those 
already  given  at  his  instance  covered  the  material  points  in  the  case 
and  were  sufficiently  favorable. 

The  second  instruction  given  for  the  plaintiff  is,  I  think,  unobjec- 
tionable. If,  after  the  loan  was  made,  defendant  had  information 
thereof,  and  with  full  knowledge  approved  of  what  the  plaintiff  had 
done  in  the  premises  and  assented  thereto,  this  would  amount  to  a 
ratification,  and  he  would  be  bound  thereby.  But,  under  the  plead- 
ing, the  main  issue  presented  is  as  to  the  real  character  of  the  writ- 
ing addressed  by  the  defendant  to  the  plaintiff.  The  view  of  the 
plaintiff  is  that  it  is  an  original,  primary  undertaking  —  an  absolute 
promise,  binding  the  defendant,  without  any  notice  of  acceptance. 
On  the  other  hand,  the  defendant  contends  that  it  is  nothing  more 
than  a  guaranty,  and  that,  to  impose  any  obligation  on  the  defci^danty 
notice  of  acceptance  was  indispensably  necessary. 

The  first  and  third  instructions  given  by  the  court  for  tne  plaia« 
tiff  proceed  upon  the  theory  that  the  writing  was  an  original  prom- 
ise, and  so  treat  it,  and  declare  that  if  the  plaintiff  loaned  the  sum 
to  O'Neil  &  Co.,  in  pursuance  of  the  writing,  then  it  was  entitled  to 
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recover.  The  instructions  wholly  dispense  with  any  notice  of  accept- 
ance to  be  given  to  the  defendant,  and  hold  the  writing  to  be  a 
binding  contract  as  soon  as  acted  npon  by  the  plaintiff,  whether  the 
defendant  was  ever  apprised  of  that  fact  or  not. 

There  is  a  marked  difference  between  an  overture  or  proposition 
to  guaranty  and  a  simple  contract  of  suretyship.  The  one  is  a  con- 
tingent liability,  the  other  is  an  actual  underti^ing.  The  surety  is 
bound  with  his  principal  as  an  original  promisor ;  he  is  a  joint 
debtor  with  his  principal  from  the  very  inception  of  the  agreement, 
and  his  obligation  continues  until  full  payment  is  made.  An  indul- 
gence by  the  creditor  will  not  absolve  him,  for  his  liability  is  absolute, 
and  he  is  bound  to  know  of  his  principal's  default.  But  the  con- 
tract of  a  guarantor  is  his  separate,  independent  contract.  It  is  not 
a  joint  engagement  with  the  principal  to  do  a  thing.  It  is  in  the 
nature  of  a  warranty  that  some  one  else  shall  do  a  certain  thing  or 
act,  and  the  guarantor  is  responsible  only  for  the  default  or  failure 
of  his  principal.  A  surety,  being  a  joint  contractor,  may  be  sued 
with  his  principal ;  a  guarantor  cannot  be. 

The  great  weight  of  authorities,  including  the  decisions  in  this 
State,  establish  the  proposition  that,  as  the  original  contract  with  the 
principal  is  not  the  contract  of  the  guarantor,  the  creditor  is  bound 
to  give  him  notice  if  he  intends  to  hold  him  responsible.  The 
counsel  for  the  plaintiff  have  cited  cases  to  show  that  no  notice  is 
necessary,  and  that  the  guarantor  is  bound  whenever  the  creditor 
receives  his  proposition  and  acts  on  it ;  but  the  law  of  this  State  is 
settled  otherwise.  That  the  paper,  addressed  by  the  defendant  to 
the  plaintiff,  was  simply  an  overture  or  proposition,  instead  of  a 
direct  or  absolute  undertaking,  seems  to  be  sufficiently  plain.  Ho 
says,  in  substance,  that  hearing  that  O'Neil  &  Co.  could  use  some 
additional  cash,  over  and  above  the  amount  already  had  of  the  plain 
tiff,  he  would  thank  the  president  of  the  plaintiff  to  submit  to  the 
board  if  they  would  lend  the  firm  $15,000,  and  he  would  hold  him- 
self responsible  for  that  amount;  but,  if  the  plaintiff  could  not  con- 
veniently make  the  advance,  he  should  feel  obliged  to  procure  it 
elsewhere.  This  was  nothing  but  the  submission  of  a  proposition. 
The  defendant  did  not  know  whether  it  would  be  accepted  or  not, 
and  until  he  was  notified  of  its  acceptance  he  obviously  could  not 
tell  any  thing  about  the  nature  or  certainty  of  its  liability.  This,  it 
appears  to  me,  is  the  fair  and  correct  interpretiition  of  the  instru- 
ment ;  and  the  decisions  in  this  State  and  in  other  courts,  which  we 
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hare  followed,  hare  so  construed  similar  writings,  and  held  that 
notice  of  acceptance  was  necessary  to  fix  the  responsibility  of  the 
guarantor. 

In  the  case  of  Smith  y,  Anthony,  5  Mo.  604,  Smith  addressed  to 
Anthony  the  following  letter : 

«  CoL.  Wm.  Akthokt  :  Dear  Sir — Wnu  Mitchell,  Jr.  will  prob- 
ably call  on  you  to  purchase  your  horse;  and,  should  you  conclude 
to  sell,  you  can  do  so.  Take  his  note,  and  I  will  be  responsible  for 
the  payment  on  his  return. 

Bespectfully,  Zenas  Skith." 

Anthony  sold  Mitchell  his  horse,  and  Mitchell  took  him  to  Ala- 
bama, and  returned;  and,  &iling  to  make  payment,  suit  was  brought 
against  Smith,  and  it  was  held  that  before  Anthony  could  recover  he 
must  prove  that  he  gave  Smith  notice  that  he  had  sold  on  the  faith 
of  the  guaranty,  and  that  he  looked  to  him  for  payment 

In  Rankin  v.  Childs,  9  Mo.  676,  McCourtuey  applied  to  Rackin 
to  purchase  lumber  for  building  a  ferry-boat.  Rankin  refused  to 
credit  him  without  security.  McCourtney  mentioned  the  name  of 
Childs  as  security,  and  he  was  accepted  as  sufScient.  A  few  days 
after  McOourtney  presented  a  bill  of  the  lumber  in  Childs'  hand« 
writing,  at  the  foot  of  which  was  written : 

'^  Messrs.  Rankin  will  furnish  the  above  bill  as  soon  possible,  and 
I  will  order  what  more  I  may  want  for  my  boat  in  a  short  time. 

James  McCourtney.*' 

"  I  hereby  guaranty  the  payment  of  the  above  bill.  January  29, 
1842.  Wm.  Childs." 

It  was  in  evidence  that  the  lumber  was  delivered,  and  that,  while 
the  boat  was  being  built,  Childs  was  frequently  present  as  a  visitor 
but  took  no  part  in  the  matter.  In  an  action  against  Childs,  it  was 
held  that  his  contract  was  not  a  direct  promise  but  a  mere  guaranty, 
and,  to  hold  him  liable,  notice  should  have  been  given  of  the  accept- 
ance of  the  guaranty. 

In  Douglass  v.  Reynolds,  7  Pet  113,  a  letter  was  addressed  by  the 
defandant  to  the  plaintiff  in  the  following  words: 

^'G^entlemen —  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in 
ousiness,  may  require  your  aid  from  time  to  time,  either  by  accept- 
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ance  or  indorsement  of  his  paper,  or  advances  in  cash.  In  order  to 
save  you  from  harm  in  so  doing,  we  do  hereby  bind  ourselves,  sever- 
ally and  jointly,  to  be  responsible  to  yon  at  any  time  for  a  sum  not 
exceeding  $8,000,  should  the  said  Chester  Haring  fail  to  do  so.'^ 

It  was  held  that  this  was  a  guaranty,  and  that,  to  hold  the  guar- 
inters  liable,  they  were  entitled  to  notice  of  its  acceptance. 

This  is  now  and  has  long  been  the  firmly  established  doctrine  in 
the  supreme  court  of  the  United  States.  Reynolds  v.  Douglass^ 
12  Pet  497;  Sussell  v.  Clark,  7  Cranch,  69  ;  Edmondstm  v.  Drake, 
5  Pet.  624;  Lee  v.  Dick,  10  id.  482. 

In  Maine,  the  following  instrument  was  construed  in  the  same 
way: 

"  Messrs.  W.  &  G.  Tuckerman :  Gentlemen  —  For  the  bill  of  goods 
which  Mr.  Charles  B.  Prescott  bought  of  you  on  the  6th  insi,  I  hold 
myself  responsible  to  you  for  payment  agreeably  to  the  contract 
cnade  with  him;  and  I  will  hold  myself  responsible  for  any  goods 
which  you  may  sell  him,  provided  the  amount  does  not  exceed  at 
any  time  t500."  This  was  decided  to  be  a  guaranty,  and  as  the 
plaintiff  had  not  given  notice  of  its  acceptance  in  the  first  instance, 
nor  of  the  delivery  of  the  goods  under  it  subsequently,  he  could  not 
succeed  in  his  action.  Tuckerman  v.  French,  7  Me.  115.  A  similar 
decision  was  made  in  the  case  of  Bradley  v.  Gary,  8  id.  234. 

The  question  was  decided  in  the  same  way,  on  essentially  the  same  , 
state  of  facts,  in  Graft  v.  Isham,  13  Conn.  28;  Oakes  v.  Weller,  13  Vt 
106  ;  S.  C,  16  id.  63;  Lowry  v.  Adanis,  22  id.  166;  Babcock  v.  Bry- 
ant, 12  Pick.  133;  Mussey  v.  Rayner,  22  id.  223.  In  all  these  cases, 
the  courts  hold  that  notice  of  acceptance  is  an  essential  element, 
i?ithout  which  a  guaranty  of  future  advances  cannot  rise  higher  than 
1  mere  proposal  or  offer,  nor  ascend  to  the  rank  of  a  binding 
agreement 

Mr.  Parsons  sums  up  the  rule,  as  deduced  and  extracted  from  the 
weight  of  authority,  that  where  there  is  a  guaranty  for  future  opera^ 
tions,  perhaps  for  one  of  uncertain  amount,  and  offered  by  letter, 
there  should  then  be  a  distinct  notice  of  acceptance,  and  also  a 
notice  of  the  amount  advanced  upon  the  guaranty,  unless  that 
amount  be  the  same  that  is  specified  in  the  guaranty  itself.  2  ParSt 
Cent  (5th  ed.)  13. 

The  reason  which  underlies  the  principle  of  notice  is  that  the 
guarantor  may  know  distinctly  his  liability,  and  have  the  means  of 
arranging  his  relations  with  the  party  in  whose  favor  the  guaranty 
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is  given,  and  take  from  him  security  or  indemnity.  While  New 
York  and  some  few  of  the  other  States  have  decided  that  notice  of 
acceptance  is  unnecessary  to  bind  the  guarantor,  still  the  contrary 
doctrine  is  ruled  in  our  own  courts  and  the  national  courts,  and  a 
large  majority  of  the  courts  of  other  States. 

Messrs.  Hare  &  Wallace,  in  their  edition  of  Leading  Gases,  say,  that, 
notwithstanding  the  objections  which  may  be  made  to  the  doctrine 
which  makes  notice  essential  to  complete  the  obligation  of  prosi>ec- 
tive  and  contingent  guaranties,  it  has  been  transplanted  from  the 
courts  of  the  United  States  into  many  of  the  State  tribunals,  and  is 
now  well-settled  law  in  New  England,  Pennsylvania,  Ohio,  Missouri, 
Kentucky,  Alabama,  and  some  other  parts  of  the  Union.  2  Am. 
Lead.  Gas.  (4th  ed.)  73. 

It  was  formerly  held  that  notice  of  an  intention  to  accept  and  act 
under  the  guaranty  was  an  obligation  of  the  commercial  rather  thai 
the  common  law,  and  that  it  must  be  given  immediately,  or,  at  ah 
events,  without  unnecessary  delay.  But  the  cases  of  Douglass  v. 
Reynolds,  supra,  and  The  Louisville  Manuf.  Co.  v.  Welch,  10  How. 
461,  are  limited  to  a  declaration  that  notice  must  be  given  within  a 
seasonable  or  reasonable  time  after  what  is  called  ^'acceptance."  And 
the  latter  decision  establishes  not  only  that  a  reasonable  notice  of 
what  is  done  under  the  guaranty  will  be  sufficient,  but  also  that  no 
delay  in  giving  it  wQl  be  a  bar  to  the  action,  unless  it  is  productive 
of  some  injury  to  the  guarantor. 

The  better  opinion,  I  am  inclined  to  think,  is  that  a  general  aver- 
ment of  notice  is  sufficient ;  and  the  question  whether  it  be  reason- 
able, under  all  the  circumstances  of  the  case,  is  one  of  evidence  which 
should  be  left  to  the  jury  under  projjer  instructions  from  the  court. 
Lawrefice  v.  McCalmont,  2  How.  426  ;  Louisville  Manuf,  Co,  v.  Welch, 
supra ;  Williams  v.  Staton,  6  Sm.  &  M.  347  ;  Walker  v.  Forbes,  25 
Ala.  139. 

For  the  error  of  the  court,  in  giving  the  first  and  third  instmc- 
tions  for  the  plaintiff,  the  judgment  must  be  reversed  and  the  cause 
remanded.    The  other  judges  concur. 

Shine  having  died  since  the  submission  of  this  cause,  the  clerk 
will  enter  up  the  judgment  as  of  the  last  term  nuncj^ro  tunc. 
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(49  Mo.  17.) 

OtntUtutianal  lata — pa^fmeiU  of  money  under  military  orders.     Statute  of 

Iwiitatuma, 

A  sheriff  paid  the  eurpluB  of  a  sale  on  execution,  to  another  than  the  person 
entitled  thereto,  bj  order  of  the  military  authorities  in  MissourL  In  an  ac- 
tion on  the  sheriff's  bond,  held,  that  the  section  of  the  State  constitution, 
providing  that  no  person  should  be  prosecuted  for  anj  act  done  in  pursuance 
of  military  authority,  was  void,  as  impairing  the  obligation  of  contracts,  in 
so  far  as  it  applied  to  acts  done  in  violation  of  the  sheriff's  bond,  but  that,  as 
the  action  was  not  commenced  until  after  the  lapse  of  two  years  from  the 
time  when  the  return  showing  the  sale  was  made,  it  was  barred  by  the  stat. 
ate  of  limitations,  as  enacted  by  congress  in  12  Statute  at  Large,  757,  which 
wis  applicable  alike  to  causes  in  the  federal  and  in  the  State  oonrta. 

Action  on  a  sheriff's  bond.    The  opinion  states  the  case. 
71  T,  Bruerey  for  appellants. 

E.  A.  Lewie  and  H,  0,  Lacklandy  for  respondent 

WAGKERy  J.  This  was  an  action  on  the  official  bond  of  defendant, 
as  sheriff  of  St  Charles  county.  The  petition  averred  that  an  exe- 
cution was  placed  in  his  hands  against  the  plaintiff  from  the  St  Louis 
circuit  court,  on  a  judgment  rendered  May  5,  1864,  for  the  sum  of 
915,000,  with  interest  and  costs;  that,  upon  a  sale  of  the  plaintiff's 
property  by  the  defendant,  there  remained  in  his  hands  the  sum  of 
$5,695.40,  after  satisfaction  of  the  execution,  which  he  failed  and 
refused  to  pay  over  to  plaintiff,  on  his  demand,  as  required  by  law. 
Judgment  was  therefore  asked  for  the  penalty  of  the  bond,  with  an 
assessment  of  damages,  etc. 

Defendant's  answer  admitted  the  execution  of  the  bond  sued  on. 
It  also  admitted  the  execution  sale,  and  receipt  of  the  proceeds,  ai 
stated  in  thepetition,but  set  up  as  a  special  defense  that  he  (defendant) 
was  ready  and  willing  to  pay  over  the  alleged  surplus  to  plaintiff  at 
the  proper  time,  but  was  restrained  and  prevented  from  doing  so  by 
•rders  from  the  provost-marshal  general  of  the  department  of  Mis- 
•ouri,  who  was  vested  with  military  authority  by  the  government  of 


la)  MISSOURI, 


Bute  of  MiMonri  r.  (fotiweUer. 


ihe  United  States  over  the  State  of  Missouri;  that,  by  order  of  said 
proYost-marshal,  he  was  compelled  to  pay  over  the  said  surplus  to  one 
Arnold  Erekel,  in  part  satisfaction  of  a  fine  of  IIO^OOO,  which  had 
been  adjudged  against  the  plaintiff  by  a  military  commission  before 
whom  he  was  tried. 

Defendant,  therefore,  pleaded  section  4  of  article  11  of  the  State 
constitution,  and  the  convention  ordinance  of  March  17,  1865, 
in  bar  of  the  suit.  He  further  pleaded  and  relied  on  section  7  of 
an  act  of  congress,  approved  March  3, 1863,  providing  a  limitation, 
as  therein  stated,  in  certain  cases.  It  was  also  set  up  and  pleaded 
that  the  defendant  was  compelled,  by  overpowering  force,  and  under 
threats  to  his  personal  liberty,  to  pay  the  said  money  over  to  Krekel, 
as  before  alleged. 

To  all  of  the  above  part  of  the  answer,  the  plaintiff  demurred,  on 
the  ground  that  it  constituted  no  defense  to  the  action.  The  demurrer 
was  sustained  by  the  court,  and  the  defendant  excepted.  The  trial 
then  proceeded  on  the  other  issues  raised  by  the  answer  and  reply, 
involving  mainly  the  fact  or  sufficiency  of  the  plaintiff's  demand 
before  commencing  this  action,  and  judgment  was  finally  given  for 
the  plaintiff. 

Upon  the  part  of  the  defendant  it  is  insisted  that  the  constitutional 
provision,  set  up  in  the  answer  as  a  bar,  affords  a  complete  defense, 
and  amounts  to  a  full  protection  for  the  defendant,  while  the  plain- 
tiff's counsel  take  the  ground  that  the  case  is  not  within  the  terms 
of  the  section  of  the  constitution  relied  on,  and  therefore  is  unavailing 
for  the  purposes  for  which  it  is  pleaded. 

The  section  in  the  constitution  referred  to  is  as  follows:  "No 
person  shall  be  prosecuted  in  any  civil  action  or  criminal  proceeding 
for  or  on  account  of  any  act  by  him  done,  performed  or  executed, 
after  the  first  day  of  January,  1861,  by  virtue  of  military  authority 
vested  in  him  by  the  government  of  the  United  States,  or  that  of 
this  State,  to  do  such  act,  or  in  pursuance  of  orders  received  by  him 
from  any  person  vested  with  such  authority ;  and  if  any  action  or 
proceeding  shall  have  heretofore  been,  or  shall  be  hereafter,  instituted 
against  any  person  for  the  doing  of  any  such  act,  the  defendant  may 
plead  this  section  in  bar  thereof. ''    Gonst^  art  11,  §  4. 

This  provision  was  before  this  court  in  the  case  of  Drehnian  v. 
Stifely  41  Mo.  184,  and  it  was  there  held  that  it  did  not  conflict  with 
the  constitution  of  the  United  States;  that  it  was  intended  as  an 
act  of  indemnity,  oblivion  and  pardon;  of  indemnity  as  far  as  it 
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affected  cml  actions,  and  obliTion  as  it  affected  criminal  proceedings, 
and  that  it  was  not  in  opposition  to  the  bill  of  rights. 

Tlie  constitution  of  the  United  States  does  not  prohibit  a  State 
from  enacting  retrospectire  laws  or  ordinances  of  a  civil  nature, 
whicii  take  away  a  right  of  action,  or  divest  rights  invested  in  an 
individual,  if  these  laws  do  not  impair  the  obligation  of  a  contract 
nor  divest  settled  rights  of  property.  Drehman  v.  Stifel  was  takeo 
by  appeal  to  the  supreme  court  of  the  United  States,  and  the  decis- 
ion of  this  court  was  sustained  throughout,  but  it  was  intimated,  in 
the  concluding  paragraph  of  the  opinion,  that  the  case  might  be 
different  if,  by  giving  effect  to  the  constitutional  provision,  the  party 
was  precluded  from  asserting  a  title  and  enforcing  a  right. 

The  objection  is  raised  on  behalf  of  the  plaintiff  that  the  defendant 
is  in  no  situation  to  take  advantage  of  the  constitutional  immunity, 
because  it  is  not  shown  that  he  was  in  the  military  service,  nor  that 
the  court-martial  that  passed  sentence  on  the  plaintiff  had  jurisdic- 
tion of  the  case  they  attempted  to  try.  But  if  the  defendant  is 
required  to  show  the  legality  of  the  military  court  and  the  righteous- 
ness of  the  authority  of  the  orders  issued  by  the  provost-marshal 
general,  then  the  constitution  simply  amounts  to  no  protection  at 
all ;  for  without  this  constitutional  provision,  if  it  could  be  shown 
that  the  act  was  justified  or  authorized  by  competent  and  lawful 
authority,  then  certainly  no  action  would  lie. 

As  to  defendant's  being  a  private  citizen,  no  distinction  is  drawn. 
The  section  uses  the  broad  and  comprehensive  language,  '^  no  person 
shall  be  prosecuted  in  any  civil  action,  "  etc.  It  is  well  known,  and 
the  framers  of  the  constitution  were  aware  of  the  fact,  that  in  the 
violent  struggle  that  was  raging  in  Missouri  during  the  civil  war. 
and  especially  after  the  proclamation  of  martial  law,  the  military 
arm  was  accustomed  to  avail  itself  of  the  service  of  civilians,  and 
often  issued  orders  for  them  to  execute.  They  acted  in  obedience 
to  the  military  power,  and  are  as  much  within  the  meaning  of  the 
constitution  as  if  they  had  been  actually  mustered  in  the  service. 

The  averment  in  this  answer  is  sufficient  to  bring  defendant's  case 
within  the  constitution.  It  states  that  He  acted  in  accordance  with 
orders  from  the  provost-marshal  general  of  the  department  of  Mis- 
souri, who  was  vested  with  military  authority  by  the  government  of 
the  United  States  over  the  State  of  Missouri.  The  parties  who  were 
ec  gaged  in  the  conflict  at  that  time  did  not  stop  to  argue  abatil 
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technicalities,  nor  scrutinize  very  closely  whether  orders  were  in 
strict  conformity  with  law. 

These  facts  were  well-known,  and  it  was  intended  that  the  actors 
should  have  indemnity  and  repose  after  the  struggle  was  ended  and 
peace  restored.  The  case  of  Clark  v.  Dick,  in  the  United  States 
circuit  court  for  the  district  of  Missouri  (9  Am.  Law  Reg.  N.  S, 
739),  is  in  point.  The  action  was  originally  commenced  in  the 
State  court  and  afterward  removed  to  the  circuit  coui-t.  It  was  tres- 
pass, alleged  to  have  been  committed  in  the  city  of  St  Louis,  in 
January,  1862.  The  defendant  was  one  of  a  committee  who  revised 
compulsory  assessments  or  contributions  made  against  different 
individuals,  the  plaintiff  being  one,  by  order  of  the  general  of  the 
army  in  command  of  the  department  of  this  State. 

So  far  as  the  record  shows,  the  defendant  was  at  that  time  a  private 
citizen,  and  among  other  pleas  he  set  up  the  section  alluded  to  in 
the  State  constitution.  The  court  decided  that  the  facts  pleaded 
brought  the  case  within  the  above-mentioned  section  of  the  constitu- 
tion of  this  State,  under  which  they  were  a  good  defense ;  that  sec- 
tion 4,  article  11,  which,  in  substance,  exempts  persons  from  liability 
for  acts  done  during  the  recent  civil  war  by  virtue  of  military 
authority  vested  in  them  by  the  government  of  the  United  States,  or 
in  pursuance  of  an  order  received  from  any  person  vested  with  such 
authority,  is  valid,  and  protects  from  prosecution  or  action  all  who 
can  show  for  their  acts  the  authorization  of  a  military  ofQcer  acting 
under  the  commander-in-chief  of  the  army  of  the  United  States. 

Judge  Miller  delivered  the  opinion  of  the  court,  in  which  he 
said :  "  The  defendant  thus  acted  in  pursuance  of  orders  from  one 
vessel  with  full  military  authority,  and  unless  we  are  to  go  into  the 
question  whether  such  authority  can  possibly  exist  in  this  country, 
we  must  concede  that  the  case  is  one  intended  to  be  provided  for  by 
this  section.  If  the  defendant  is  required  to  show  that  the  authority 
of  the  military  commander  was  a  rightful  and  legal  authority  in  the 
particular  matter  in  question,  then  the  provision  in  the  Missouri 
constitution  is  useless.  For  it  must  be  conceded  in  all  courts  that 
an  act  justified  by  lawful  and  competent  authority  in  the  particular 
case  cannot  be  the  foundation  of  an  action.  The  clause  wo  are  con- 
sidering was  not  intended  for  such  a  case.  It  was  not  needed.  But 
the  framers  of  that  instrument  were  aware  that  many  acts  of  vio- 
lence had  been  done  by  the  military  and  by  those  subject  to  military 
orders,  for  which  it  might  be  difficult  to  find  legal  and  technical 
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justiticaition,  but  which  were  thought  to  be  necessary  and  proper  to 
maintain  the  national  supremacy.  They  therefore  intended  to  pro- 
vide for  those  cases.  And  while  they  did  not  pretend  to  give  pro- 
tection to  lawless  violence,  committed  by  i)ersons  without  orders 
from  any  competent  authority  or  any  recognized  military  officers, 
tliey  did  intend  to  shield  from  prosecution  all  who  could  show  for 
their  acts  the  authorization  of  a  military  officer,  acting  under  the 
commander-in-chief  of  the  army  of  the  United  States.  The  wisdom 
of  this  ordinance  has  lost  none  of  its  force  by  the  lapse  of  time.  As 
a  provision  for  the  repose  and  quiet  of  the  community  it  could 
nowhere  be  more  useful  than  in  Missouri." 

I  think,  therefore,  that  the  defendant  stands  in  an  attitude  to  avail 
himself  of  the  benefits  of  the  constitutional  clause,  provided  the 
order  did  not  impair  the  obligation  of  a  contract.  On  this  question 
my  mind  is  decidedly  in  favor  of  the  plaintiff. 

The  defendant's  bond  was  conditioned  to  discharge  the  duties  of 
the  office  of  sheriff  according  to  law.  It  is  well  established  that  a 
public  officer,  who  is  required  to  give  bond  for  the  performance  of 
his  duties,  and  the  proper  payment  of  moneys  that  may  come  into 
his  hands  as  such  officer,  is  not  a  mere  bailee  of  the  money,  exoner- 
ated by  the  exercise  of  ordinary  care  and  diligence.  His  liability  is 
fixed  by  his  bond,  and  no  pai-ting  with  the  money,  or  loss  either  by 
theft,  robbery  or  otherwise,  will  release  him  from  his  obligation  to 
make  payment.  United  States  v.  Prescott,  3  How.  578 ;  Muzzy  v, 
Shattuck,!  Denio,  233  ;  Hancock  v.  Hazzard,  12  Cush.  112;  Com- 
mon icealth  V.  Comly,  3  Penn.  St.  372;  State  v.  Harper,  6  Ohio,  607; 
Halbert  v.  The  State,  22  Ind.  125.  The  duty  of  the  sheriff  is  to  pay 
over  money  coming  into  his  hands  to  those  legally  entitled  thereto, 
and  his  bond  is  the  contract  that  he  will  not  fail  upon  any  account 
to  do  this  act 

In  my  opinion  this  is  a  contract  within  the  meaning  of  the  con- 
stitution of  the  United  States,  which  the  States  are  prohibited  to 
impair,  and  any  law  or  ordinance  of  a  State  which  seeks  to  release 
the  officer  from  his  obligation  should  be  treated  as  a  nullity. 

This  brings  us  to  the  last  question  in  the  case,  and  that  is,  the 
statute  of  limitations  passed  by  congress  (12  Stat,  at  Large,  757), 
and  which  is  pleaded  as  a  defense.  The  seventh  section  of  the  act 
provides  "  that  no  suit  or  prosecution,  civil  or  criminal,  shall  be 
maintained  for  any  arrest  or  imprisonment  made,  or  other  trespasses 
Dr  wrongs  done  or  committed  or  act  omitted  to  be  done  at  any  time 
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during  the  present  rebellion,  by  Tirtae  or  under  color  of  any  aathoritj 
derived  from  or  exercised  by  or  under  the  president  of  the  United 
States,  or  by  or  under  any  act  of  congress,  unless  the  same  shall 
have  been  commenced  within  two  years  next  after  such  arrest, 
imprisonment,  trespass  or  wrong  may  have  been  done  or  committed, 
or  act  may  have  been  omitted  to  be  done. 

The  objection  made  to  this  plea  is,  that  it  is  inapplicable  to  a  case 
oiiginated  and  tried  in  a  State  court,  and  that  congress  has  no 
power  to  pass  a  statute  of  limitations  binding  on  the  State  courts. 

In  the  case  of  Mayor  of  Nashville  v.  Cooper^  6  Wall.  247,  the 
question  was  fully  considered,  and  it  was  fully  established  that  con- 
gress had  the  constitutional  right  to  provide  for  the  trial  of  this  class 
of  cases  in  the  national  courts.  Judge  Miller,  in  speaking  on  this 
point  in  Clark  v.  Dick,  supra,  declares  that  if  congress  has  the  right 
to  determine  in  what  courts  such  questions  must  be  tried,  it  must 
necessarily  have  the  power  to  regulate  the  remedy,  including  the 
right  to  prescribe  the  time  within  which  the*  suit  may  be  brought 
He  further  says:  "  Nor  is  the  objection  sound  that  in  such  cases  the 
action,  if  tried  in  the  State  courts,  would  be  subject  to  the  law  of 
limitations  prescribed  by  the  States,  while  in  the  federal  court  a  dif- 
ferent rule  would  prevail.  For  the  act  of  congress,  by  its  terms, 
applies  to  all  cases  of  the  character  described  in  the  statute,  and  we 
see  no  reason  to  limit  its  application  to  the  federal  courts.  If  con- 
gress has  a  right  to  legislate  on  this  subject,  it  has  the  right  to  make 
that  legislation  the  law  of  all  courts  into  which  such  a  case  may  come^ 
and  we  think  they  have  done  this  in  the  statute  under  consid- 
eration." 

But  the  position  is  further  assumed  that  even  admitting  that  the 
statute  applies,  still,  under  our  law,  it  does  not  begin  to  run  till 
demand  made  ;  and  the  record  shows  that  no  demand  was  made  for 
the  money  by  judge  till  the  latter  part  of  the  year  1866,  or  the  first 
of  1867,  and  this  suit  was  instituted  on  the  3d  day  of  April,  1867. 
When  the  statute  of  limitations  begins  to  run,  so  as  to  bar  an  action 
on  the  bond  of  the  sheriff  for  failing  to  account  for  moneys  collected 
by  him,  was  considered  by  this  court  in  the  recent  case  of  The  State^ 
to  use  of  Winburn  et  al.  v.  Minor  et  ah,  44  Mo.  373.  It  was  there 
held  that  the  cause  of  action  did  not  accrue  so  as  to  put  in  motion 
the  statute  of  limitations  until  there  had  been  either  a  demand  of 
payment  by  the  parties  in  interest,  or  until  the  officer  had  made  a 
proper  return  to  the  court  ordering  the  sale  of  the  property,  and 
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showing  the  amount  of  money  realized  therefrom.  In  examining 
the  aathorities  it  was  remarked:  ''In  Massachusetts  it  is  held  that 
the  cause  of  action  does  not  accrue  till  demand  of  payment  is  made 
upon  him  (the  sheriff)^  and  consequently  that  the  statute  of  limita- 
tions only  then  commences  running."    Weston  v.  Ames,  10  Mete.  244 

So  also  in  Louisiana  and  Connecticut,  and  various  otner  States. 
IhtquOy  AdmW  v.  Young,  14  La.  An.  216 ;  Church  v.  Clark,  1  Root,  303  j 
U.  S.  Dig.  644,  §  209.  But  in  Georgia  it  is  held  that  the  action 
accrues,  and  that  the  statute  begins  to  run  in  favor  of  the  sheriff 
from  the  time  the  money  was  received  by  him  on  the  execution. 
Thompson  v.  Central  Bank,  9  Ga.  413 ;  Angell  on  Liens,  §  142  in 
note;  while  in  Alabama  the  holding  is  that  the  cause  of  action 
accrues  and  the  running  of  the  statute  commences,  from  the  time 
the  fact  of  the  collection  is  made  to  appear  by  the  return  of  the  exe- 
cution satisfied.  Governor  v.  Stonum,  11  Ala.  679.  Much  difficulty 
has  been  experienced  in  determining  the  time  of  the  occurring  of 
the  action  with  reference  to  the  defense  of  the  statute  of  limitations. 
The  Massachusetts  rule  may  place  the  subject  too  much  in  the  con- 
trol of  the  creditor,  and  lead  to  a  frittering  away  of  the  protection 
designed  by  the  statute  to  be  thrown  around  officers  and  their  sureties, 
while  the  Georgia  rule  goes  as  far  in  the  opposite  direction.  The 
Alabama  rule  appears  to  us  to  be  the  better  one,  and  as  the  question 
is  open  for  adjustment,  we  are  inclined  to  adopt  that  rule  here. 

Now  the  return  in  this  case  showing  the  sale,  the  amount  of  money 
realized,  and  the  disposition  that  was  made  thereof  by  the  oflicer,  was 
made  on  the  24th  day  of  September,  1864.  From  that  time  the 
statute  commenced  running,  and  as  more  than  two  years  —  the 
limitation  prescribed  —  was  suffered  to  elapse  before  this  suit  was 
instituted,  we  think  the  statute  constitutes  an  effectual  bar  tc  its 
prosecution. 

The  counsel  have  referred  us  to  Pope  v.  Hays,  1  Mo.  450,  to  show 
that  a  demand  was  necessary  before  the  statute  would  commence 
running.  But  that  case  is  not  in  point  It  merely  shows  that  a 
strict  demand  is  necessary  before  the  plaintiffs  will  be  entitled  to 
the  damages  given  by  the  statute  for  detaining  the  money.  The 
same  is  now  the  statute  law  of  this  State  (Wagn.  Stat.  614,  §  65), 
but  it  has  no  bearing  upon  the  question  as  to  when  the  limitation 
commences  as  to  the  principal  amount  Wherefore,  it  is  the  opinion 
of  the  court  that  the  judgment  be  reversed;  the  other  judges  con- 
surring.  Judgment  reversed. 
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Moss,  plaintiff  in  error,  v.  Pacific  Bailboad. 

(49  Mo.  167.) 

Mculer  and  servant  —  Injury  to  servant  by  feUow^ervant — Pleading. 

A  master  is  bound  to  ase  due  care  and  diligence  in  the  selection  and  emploj- 
ment  of  liis  agents  and  servants,  and  for  want  of  such  care  and  diligence  he 
is  responBible  to  all  other  servants  for  anj  damage  that  maj  thence  arise. 

A  minor  son  of  plaintiff  was  killed  while  In  defendant's  emploj,  and  she 
brought  action  to  recover  damages.  Held,  that  It  xvas  not  sufficient  for 
plaintiff  to  allege  a  failure  merely,  on  defendant's  part,  to  select  competent 
servants,  but  she  should  have  charged  a  want  of  care  and  diligence  in  the 
selection  of  defendant's  servants  ;  also,  that  the  mere  allegation  that  defend- 
ant allowed  its  employees  to  neglect  their  duties,  and  to  suffer  and  cause 
deceased  to  be  injured,  was  not  sufficient  to  charge  liability  on  defendant. 
{See  note,  p.  128.) 

Action  against  a  railroad  company.    The  opinion  states  the  case. 
ff,  Flanagan  and  0.  T.  White,  for  plaintiff  in  error. 
t/«  N.  Litton,  for  defendant  in  error. 

Bliss,  J.  A  minor  son  of  the  plaintiff  was  killed  while  in  defend • 
ant's  employ,  and  she  brings  this  action  under  the  act  concerning 
damages,  etc.  (Gen.  Stat.  1866,  ch.  147 ;  Wagn.  Stat  519.)  The 
petition  contains  three  counts,  but  it  is  unnecessary  to  consider  tho 
first,  inasmuch  as  a  motion  to  make  it  more  definite  was  affirmed  by 
consent,  and  the  plaintiff,  instead  of  amending,  took  a  voluntary 
nonsuit  as  to  this  count. 

The  second  count  alleges,  in  substance,  that  it  was  defendant's 
duty  to  employ  careful  and  skillful  servants  in  running  its  trains; 
that  defendant  failed  to  do  this,  by  reason  of  which,  while  aiding 
in  nmning  the  train,  the  plaintiff's  minor  son,  in  defendant's  employ, 
was  wounded  and  disabled,  and  for  many  hours  was  exposed  to  the 
cold  upon  the  road,  through  tho  incompetence  and  want  of  cjire  of 
such  servants,  and  not  by  his  own  negligence,  from  which  he  died. 

The  third  count  substantially  charges  that  plaintiff's  minor  soa 
oeing  in  the  employ  of  defendant  upon  a  freight  train,  as  one  of  lu 
servants,  was  so  injured  by  falling  from  tho  train  and  exiK>8ure  to 
the  cold  as  to  cause  death ;  that  this  was  caused  by  defendanfi 
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aUowing  its  employees  to  neglect  their  duties,  and  to  suffer  and  cause 
deceased  to  be  thrown  from  the  train,  by  which  he  was  injured  and 
Buffered  to  remain  in  the  cold  a  long  time,  when  he  could  have  been 
removed,  and  not  by  his  own  fault,  etc. 

No  objection  was  made  to  the  statement  of  the  same  cause  of 
action  in  different  counts,  but  a  demurrer  was  sustained  as  to  the 
second  and  third,  and  judgment  entered  upon  the  demurrer,  to  reverse 
which  the  plaintiff  has  sued  out  his  writ  of  error. 

The  pleader  has  attempted  to  base  these  counts  upon  the  third 
section  of  the  act,  which  provides  that  a  cause,  of  action  which  arises 
from  personal  injuries  shall  survive,  notwithstanding  the  death  of 
the  injured  party,  if  it  be  caused  by  the  injury.  Wc  have  then  only 
to  inquire  whether  these  counts  would  show  a  liability  to  the  plain- 
tiff's son  at  common  law,  for  the  pleader  does  not  attempt  to  bring 
the  defendant  within  the  liability  created  by  the  second  section  of 
the  statute. 

That  the  master  is  not  liable  to  one  of  his  own  servants  for  the 
negligence  of  other  servants  is  conceded.  But  the  pleader  attempts, 
in  the  second  count,  to  charge  negligence  in  their  employment 
Had  he  done  so,  the  pleading  would  have  been  good,  for  the  master 
is  under  obligation  to  use  due  care  and  diligence  in  the  selection  and 
employment  of  his  agents  and  servants,  and  for  want  of  such  care, 
is  responsible  to  all  other  servants  for  any  damage  that  may  thence 
arise.  Harper  v.  Ind,  (&  St.  Louis  Railroad  Co.,  47  Mo.  567.  In 
such  case,  the  responsibility  is  not  for  the  negligence  merely  of  his 
servants,  but  for  his  own.  This  count,  however,  fails  to  make  any 
such  charge.  The  plaintiff  alleges  that  it  was  defendant's  duty  to 
employ  careful  and  skillful  servants,  etc.,  but  that  it  failed  to  do  so, 
but  he  does  not  charge  any  want  of  care  and  diligence  in  the  per- 
formance of  this  duty. 

Railroad  companies  and  other  carriers  of  passengers,  as  to  such 
passengers,  are  held  to  insure  the  care  and  diligence  of  their  ser- 
vants. As  between  them  and  the  carrier,  there  is  a  contract  which 
is  violated  by  any  want  of  care  on  the  part  of  its  employees,  and  a 
railroad  company  is  just  as  responsible,  if  its  officers  have  taken 
extraordinary  pains  in  their  selection,  as  though  wholly  reckless  in 
that  regard.  But,  as  to  its  servants,  there  is  no  such  contract,  and 
hence  there  is  no  guaranty  of  their  care  and  diligence  toward  each 
other.  The  company  is  only  liable,  as  all  are  liable,  for  its  own  want 
9f  care. 
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The  pleader  evades  the  real  question,  and  tenders  an  immaterial 
issue.  It  is  the  duty  of  defendant's  officers  to  employ  proper  ser- 
vants, but  the  duty  is  not  an  absolute  one.  If  they  make  careful 
inquiry  into  the  habits  and  competency  of  the  men  employed,  and 
upon  such  inquiry  believe,  and  have  reason  to  believe,  them  sober, 
competent  and  careful,  they  can  do  no  more;  they  have  honestly 
and  faithfully  endeavored  to  do  their  duty,  and  there  is  no  contract 
for  any  thing  more.  Hence  the  pleader  should  have  charged  a  want 
of  care  and  diligence  in  the  selection  of  defendant's  servants,  and 
not  a  failure  merely  to  select  those  who  were  competent^  for  such 
failure  may  be  consistent  with  proper  care. 

In  the  third  count  the  injury  is  said  to  have  been  caused  by 
defendant's  allowing  its  employees  to  neglect  their  duties.  How  ? 
Wherein  ?  Did  the  company  give  directions  to  its  conductors  or 
brakemen,  the  observance  of  which  would  tend  to  throw  other 
employees  from  the  train,  or  prevent  it  from  being  stopped  to  pick 
them  up  ?  Was  there  any  extraordinary  rule  or  regulation  inconsist- 
ent with  the  plaintiff's  safety?  Or  was  there  habitual  or  even 
occasional  neglect  of  duty  which,  coming  to  the  knowledge  of  the 
company's  managers,  was  actually  or  tacitly  approved  by  them,  and 
by  which  approval  such  neglect  may  be  said  to  have  been  allowed? 
No  fact  is  stated,  but  an  inference  merely;  no  ground  for  that  infer- 
ence is  given,  and  the  pleading  is  too 'loose  to  charge  any  thing. 

The  whole  argument  of  plaintiff 's  counsel  is  outside  the  plead- 
ings. In  considering  the  company's  liability  as  charged,  we  might 
well  say  that  it  was  the  conductor's  duty  to  stop  the  train  and  pick 
up  one  who  had  fallen — that  it  would  be  an  inexcusable  act  of 
mhumanity  not  to  do  so  —  and  still  not  hold  the  company 
responsible. 

If  there  was  any  liability,  it  was  under  the  second  section  of  the 
statute,  which  creates  a  special  one;  but  the  first  count,  based  upon 
that  section,  was,  as  we  have  seen,  abandoned,  and  the  counts  con 
sidered,  fail  in  the  allegations  necessary  to  bring  the  case  under  it; 
nor  does  there  seem  to  have  been  any  attempt  to  do  so,  but  only  to 
charge  a  liability  outside  of  this  section. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 

KOTE. — See  Oibion  y.  The Pac(/le  R,  R,  Co.,  2  Am.  B.  497;  QrwnUaf  r.  IIKfiolt  OmUral 
R,  R.  Co.,  i  Id.  181 ;  Harper  y.  IndianapdUs,  etc,,  H.  R.  Co.,  468 ;  DaolB  r.  Detroit  A  HS- 
wavkte  R.  R.  Co.,  Id. 864;  LaJor  ▼.  CSiieaoo,  eCc,  R.  R.  Co.^  Id.  (06:  Oh4eaooAAUonB.lL 

'Co.  ▼.  Mvrphy,  5  Id.  48.— Rsp. 
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RiOBy  plaiiitiff  in  error,  v.  Bunob,  administratori  et  aL 

(ttMQ.88L) 
Estoppel  in  pais — auction. 

Defendant,  having  an  equitable  interest  in  one-half  of  a  lot  of  land,  waa  preMBt 
when  the  lot  waa  offered  for  sale  at  anctlon,  but  gave  no  notice  of  hia  dalm 
and  entered  the  list  of  bidders.  Held,  that  he  was  estopped  from  afterward 
asserting  his  title  against  the  purchaser. 

Bill  in  equity.    The  opinion  states  the  case. 

0.  T.  Wliitey  for  plaintiff  in  error, 

Draffin  &  Muir  with  Edmond  Burke,  for  defendants  in  error. 

Wagkbb,  J.  The  plaintiff  filed  his  petition^  in  the  nature  of  a  bill 
in  equity,  in  the  circuit  court,  for  the  purpose  of  vesting  in  him  the 
title  to  certain  real  estate  therein  mentioned.  The  case,  as  made  out 
by  the  pleadings  and  proofs,  shows  that  one  Seely  in  his  life-time  was 
(be  proprietor  and  owner  of  a  lot  in  the  town  of  Tipton,  and  that  he 
verbally  sold  one-half  of  the  same  to  one  Vancise;  that  Vancise  took 
possession  thereof,  and  directed  improvements  on  the  same;  that  he 
paid  the  purchase-money,  but  received  no  deed.  Subsequently,  he 
became  indebted  to  Seely,  and  left  the  premises  and  removed  to. 
Illinois,  leaving,  however,  an  agent  to  control  the  property. 

Seely  having  died,  Bunco  administered  on  his  estate  and  obtained 
judgment  on  the  debt  against  Vancise,  and  caused  his  equitable 
interest  in  the  lot  to  be  sold  to  satisfy  the  same,  and  Ferguson 
became  the  purchaser,  and  received  a  sheriff's  deed  therefor.  After- 
ward an  order  was  made  by  the  probate  court  authorizing  the 
administrator  to  sell  the  real  property  of  Seely  for  the  payment  of 
debts.  Bunco,  the  administrator,  preceded  to  advertise  and  sell  the 
whole  of  the  lots  in  controversy  as  the  property  of  Seel/s  estate,  and 
Shropshire,  who  is  one  of  the  defendants,  became  the  purchaser  for 
the  sum  of  $550,  which  the  testimony  shows  was  about  the  full  value 
of  the  lot  At  the  administrator's  sale,  Ferguson,  who  had  pur- 
chased the  interest  of  Vancise  when  th^  same  was  sold  by  the  sheriff, 

appeared  and  was  one  of  the  bidders.    His  bid  was  the  next  highest 
Vol.  Vni.  — 17. 
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to  Shropshire's.  At  the  time  of  the  sale,  he  said  nothing  about  his 
interest,  and  did  not  proclaim  that  he  had  any  claim  or  title  to  the 
lot  He  then  sold  and  transferred  by  quit-claim  whatever  interest 
he  possessed  in  the  lot. to  Kice,  the  plaintiff,  but  the  whole  testimony 
goes  to  prove  that  Rice  has  never  paid  or  parted  with  any  considera- 
tion for  the  same. 

Upon  this  state  of  the  record  the  court  below  gave  judgment  for 
the  defendants,  and  the  plaintiff  sued  out  his  writ  of  error. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error  that  although 
Ferguson  was  present  and  bid  at  the  sale,  and  entered  into  the  com- 
petition without  in  any  way  indicating  that  he  made  any  claim  to 
the  property  being  sold,  still  neither  he  nor  his  grantee  are  estopped 
by  that  action.  I  have  examined  the  authorities  he  has  referred  to, 
and  find  that  they  do  not  sustain  the  position  for  which  they  are 
cited.  They  are  all  clearly  distinguishable  from  this  case.  I  will 
^fer  to  only  two  to  show  their  difference.  The  others  may  be 
classed  in  the  same  category. 

In  Ooodson  v.  Beacham^  24  Ga.  150,  Beacham  had  title  to  a  lot  of 
land.  The  interest  of  Goodson  in  the  lot  was  levied  on.  At  the 
sale  Beacham  gave  notice  of  his  title,  but  was  a  bidder  for  the  lot, 
which  was  knocked  off  to  a  third  person,  and  it  was  held  that  upon 
these  facts  Beacham  was  not  estopped  from  asserting  his  title  to  the 
lot  against  the  purchaser.  But  here  it  will  be  observed  that  due 
notice  was  given  of  the  claim  or  title  set  up,  and  that  the  party 
buying  was  not  misled  or  kept  in  ignorance  by  Beacham's  action. 

The  case  of  Hill  v.  Epley  et  al,  31  Penn.  St  331,  is  to  the  same 
effect  That  case  decides  that  a  tenant  in  common  whose  deed  is  on 
record,  and  who,  being  present  when  the  land  is  put  up  at  sheriff's 
sale,  under  a  judgment  against  his  co-tenant,  causes  notice  to  be 
given  that  it  was  only  the  interest  of  the  judgment' debtor  that  was 
being  sold,  is  not  estopped  from  asserting  his  title  against  the  pur- 
chaser. Here,  again,  the  notice  was  given  so  that  the  purchaser  was 
not  deceived  or  misled. 

The  important  and  primary  ground  of  estoppel  by  matter  in  pais 
is,  that  it  would  be  fraud  in  a  party  to  assert  what  his  previous  con- 
duct had  denied,  when,  on  the  faith  of  that  denial,  others  have 
^cted.  Campbell  v.  Johnson^  44  Mo.  247  ;  Chouteau  v.  Oodiiia,  .H9 
id.  229 ;  Taylor  v.  Zepp,  14  id.  482;  NewnwJi  v.  Hook,  37  id.  -^oT 

The  element  of  fraud,  though  said  to  be  essential,  may  exi^t  in 
either  of  two  ways:  First,  in  the  intention  of  the  party  esropin-,.  • 
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or,  second,  in  the  effect  of  the  evidence  which  he  attempts  to  set 
up.  Thus,  if  a  person  encourages  another  to  purchase  either  land 
or  a  chattel,  he  cannot  afterward  assert  any  title  in  himself  to  the 
thing  purchased,  although  he  may  have  been  ignorant  of  his  rights 
when  he  gave  the  encouragement ;  for  though  there  may  have  been 
no  fraudulent  intent,  yet  the  assertion  of  his  title  would  operate  as 
a  fraud,  in  the  same  manner  as  if  there  had  been  a  fraudulent  pur- 
pose. In  some  cases,  silence  is  equally  effective  in  estopping  a  party 
against  speaking  afterward.  But  if  no  one  has  been  misled  to  his 
hurt  —  if  no  injury  has  arisen  from  the  conduct,  declarations  or 
silence  of  a  party — he  will  not  be  estopped  from  contradicting 
them.  It  has  been  said  that,  if,  therefore,  the  truth  be  known  to 
both  parties,  or  if  they  have  equal  means  of  knowledge,  there  can  be 
no  estoppel.  And  it  has  been  ruled  that  silence  does  not  estop  when 
the  party's  deed  is  on  record.  But  it  should  not  be  forgotten  that 
there  is  a  wide  difference  between  silence  and  encouragement  A 
person  whose  deed  is  on  record  might  be  permitted  to  remain  silent, 
but  if  his  land  is  put  up  for  sale,  and,  without  any  notification,  he 
enters  the  list  of  bidders,  and  induces  and  encourages  others  to  bid 
and  expend  their  money  in  its  purchase,  he  ought  not  to  be  allowed 
to  set  up  any  thing  to  the  detriment  of  those  who  have  been  guided 
in  their  action  by  his  conduct  But  there  is  nothing  in  this  tran- 
script to  show  that  the  sheriff's  deed  to  Ferguson  was  ever  recorded. 
There  is  no  certificate  of  recording  indorsed  upon  it,  nor  does  it 
appear  that  it  was  ever  filed  for  record. 

The  question  of  notice  is  unimportant  and  immaterial,  so  far  as 
the  plaintiff  Rice  is  concerned.  The  evidence  clearly  proves  that 
he  has  not  paid  the  purchase-money,  or  parted  with  any  valuable 
consideration,  and  in  such  a  case  he  is  not  entitled  to  relief  on 
account  of '  not  having  any  notice.  Bishop  v.  Schneider,  46  Mo. 
472,  and  cases  cited. 

The  judgment  will  be  affirmed.    The  other  judges  concur. 
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Paoipio  Mutual  Insurance  Co.  y.  Gubb,  appellant 

(ttXo.  8».) 

MMtual  prt  inturanee — (U9e$tmmU  of  premimm  ncU, 

la  an  action  hj  a  mutual  fire  Insurance  company  for  the  amount  of  an  asseas- 
ment  upon  a  premium  note,  held,  that  proof  of  a  resolution  of  the  com- 
pany's board  of  directors,  levying  the  assessment  to  meet  the  indebtedness  of 
the  company,  was  insufficient  to  establish  the  liability  on  the  note,  without 
further  proof  that  the  losses  and  expenses  which  authorised  the  assessment 
had  actually  occurred.    (8es  note,  p.  135.) 

AcnoK  by  an  insurance  company. 

The  opinion  statee  the  case. 

Hmtry  Flanagan^  with  J.  Hattigan,  for  appdlant 

J.  R.  Martin^  for  respondent. 

Wagner,  J.  This  was  an  action,  commenced  before  a  justice  of 
the  peace,  to  reeover  an  assessment  of  $17J^0,  made  by  the  plaintiff 
against  the  defendant  on  a  premium  note  for  $70.  The  note  speci* 
fied  that  it  was  given  for  a  policy  issued  by  the  insurance  company, 
and  was  to  be  paid  in  such  portions  and  at  such  times  as  the  directors 
of  the  said  company  might,  agreeably  to  the  general  incorporation 
laws  of  the  State  and  the  by-laws  of  the  company,  require. 

Before  the  justice  of  the  peace,  defendant  obtained  judgment, 
but,  on  appeal  to  the  circuit  court,  judgment  was  had  for  the 
plaintiff. 

The  only  question  of  any  importance  in  the  case  is  the  ruling  of 
the  court  in  admitting  evidence.  The  plaintiff  offered  in  evidence, 
and  the  court  admitted  a  copy  of  a  resolution  passed  by  the  board  of 
directors,  by  which  an  assessment  of  twenty-five  per  cent  was  levied 
on  all  premium  notes  held  by  the  company,  to  discharge  the  indebt- 
edness of  the  company  up  to  a  certain  date.  The  resolution  was  duly 
certified  to  by  the  president  and  secretary  of  the  company,  with  the 
seal  of  the  company  affixed. 

The  defendant  objected  to  the  admission  of  the  resolution  as  evi* 
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denoe,  on  the  ground  that  the  plaintiff  had  not  proved  any  loss  sus- 
tained for  which  an  assessment  ought  to  be  made^  and  on  the  further 
ground  that  a  copy  of  the  resolution  was  no  evidence  of  any  acts  of 
tha  plaintiff;  that  the  original  ought  to  be  produced  or  its  absence 
accounted  for.  So  far  as  the  second  point  raised  in  the  objection 
goes,  the  law  settles  it  against  the  position  taken  by  counsel.  The 
statute  in  relation  to  evidence  provides  that  copies  of  all  records  and 
papers  on  file  in  the  office  of  any  company,  incorporated  under  the 
general  or  special  laws  of  this  State,  when  certified  by  the  secretary 
or  president  and  authenticated  by  the  seal  of  said  company,  shall  be 
received  9i&  prima  fade  evidence  in  all  courts  of  this  State,  in  the  same 
manner  and  with  like  effect  as  the  original.    Wagn.  Stat  592,  §  18. 

But  the  first  objection  raised  presents  a  question  of  more  diffi* 
culty.  The  case  comes  under  the  provisions  of  the  law  relating 
to  fire  insurance  companies,  as  contained  in  the  general  statutes 
of  1865,  pp.  357-359.  Section  16  provides  for  persons  becoming 
members  of  the  company,  regulates  the  manner  of  taking  premium 
notes,  specifies  the  amount  to  be  paid  down,  and  then  says  that  the 
remainder  of  the  notes  ^'  shall  be  made  payable,  in  part  or  in  whole, 
at  any  time  when  the  directors  shall  deem  the  same  requisite  for  the 
payment  of  losses  or  other  expenses  or  purchases.^'  Section  20  em* 
powers  the  board  of  directors  of  every  mutual  insurance  company,  in 
order  to  settle  the  losses  sustained  by  fire  and  the  expenses  of  the 
company,  to  make  an  assessment  or  assessments,  at  convenient  times, 
wherein  they  shall  determine  the  sums  to  bfe  paid  by  tlie  sevei'al 
members  of  the  company ;  and  section  26  gives  the  board  of  direct- 
ors power  to  make  an  assessment  or  assessments  as  often  as  they 
deem  it  necessary  to  meet  the  liabilities  of  the  company,  and  provides 
that  the  assessments  shall  be  made  payable  within  thirty  days,  and 
that  they  may  also  include  the  necessary  incidental  expenses. 

These  statutory  provisions  are  essentially  the  same  as  exist  in  sev- 
eral  of  the  States  of  this  Union,  and  while  they  have  never  come  up 
for  construction  heretofore  in  the  supreme  court  of  this  State,  they 
have  often  been  passed  upon  by  the  courts  of  other  States,  and  the 
adjudications  are  harmonious  and  uniforuL 

In  Thonias  v.  WhalloTiy  31  Barb.  172,  the  charter  of  the  company 
provided  that  the  notes  taken  by  it  for  premiums  should  be  paid  in 
whole  or  in  part,  and  at  such  times  as  the  directors  should  deem 
requisite  for  the  payment  of  losses,  and  such  incidental  expenses  as 
should  be  necessary  for  transacting  the  business  of  the  company. 


l;^4  MISSOURI, 


Pacific  Mutual  Insurance  Go.  v.  Quae, 


Hy  an  nmendmont  of  the  insurance  law  which  applied  to  the  com* 
puny,  it  was  provided  that  the  directors  should,  after  receiving  notice 
of  any  loss  or  damage  by  fire  sustained  by  any  member,  and,  Mcer- 
tsiiiiing  the  same,  *  *  *  settle  and  determine  the  sums  to  be 
j>aid  by  the  seveml  members  thereof  as  their  respective  portions,  and 
tlmt  the  same  should  bo  paid  thirty  days  next  after  notice.  And 
the  court  held  that,  upon  a  proper  construction  of  the  foregoing 
provisions,  the  directors  of  the  company  had  no  arbitrary  discretion 
in  making  assessments,  but  that  it  devolved  upon  it  to  aver  and 
prove  that  the  contingency  had  happened  upon  which  the  defend- 
ant's liability  had  become  absolute.  So,  in  American  Insurance  Co> 
V.  Schmidt,  19  Iowa,  502,  where  the  defendant  made  his  note  to 
plaintiff,  by  which  he  agreed  to  pay,  for  value  received,  the  sum 
claimed  in  a  certain  policy  of  insurance,  *'  in  such  portions  and  at 
such  time  or  times  as  the  directors  of  said  company  may,  agreeably 
to  their  charter  and  by-laws,  require,"  it  was  held  that  the  company 
could  not  recover  on  the  notes  for  an  assessment  made  thereon  with- 
out alleging  and  proving  that  losses  and  expenses  had  actually  oc- 
curred. 

And  to  the  same  effect  are  all  the  cases  that  we  have  found  in 
construing  like  statutes.  Bangs  v.  Gray,  12  NT.  Y.  477  ;  Herkimer 
County  Mutual  Ins.  Oo,  v.  Fuller,  14  Barb.  373  ;  In  re  Bangs,  15  id. 
264  ;  Atlantic  Ins.  Co.  v.  Fitzpatrick,  2  Gray,  279;  Long  Pond  In^ 
surance  Co.  v.  Houghton,  6  id.  77  ;  Savage  v.  Medbury,  19  N.  Y.  32  ; 
Bangs  v.  Duckinfield,  18  id.  592. 

The  liability  of  the  defendant  is  not  an  absolute  liability  to  pay 
the  whole  amount  of  premium  or  deposit  note,  but  it  is  conditional, 
depending  upon  the  contingency  of  the  happening  of  losses  to  which 
he  shall  be  liable  to  contribute,  and  which  has  been  ascertained  by 
the  directors,  and  the  necessity  of  the  payment  of  the  whole  or  part 
of  the  note  to  satisfy  the  claim.  The  promise  of  the  defendant  is 
to  pay  upon  certain  conditions,  and  the  existence  of  those  conditions 
must  be  shown  by  the  party  seeking  to  enforce  the  contract  Stow 
V.  Wadley,  8  Johns.  124  ;  Ferris  v.  Purdy,  10  id.  359.  Nor  was  the 
defendant  liable  at  the  mere  discretion  of  the  directors.  There  must 
have  been  actual  losses  or  expenses  before  defendant  was  liable,  as  it 
was  for  these  alone  that  he  was  liible,  according  to  the  very  terma 
of  his  contract. 

Does  the  mere  passage  of  a  resolution  show  a  right  to  recover,  ot 
should  there  not  be  other  proof  that  the  payment  of  the  assessment 
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was  necessary  to  meet  losses  and  expenses  ?  To  require  farther 
proof  of  the  plaintiff  is  imposing  no  impossible  or  unreasonable  bur- 
den. The  proof  of  the  facts  on  which  defendant's  liability  rests  is 
in  the  possession  of  the  plaintiff^  and  is  easily  made.  But  the  other 
ruie  would  cast  the  burden  of  showing  negatively  that  there  had 
been  no  such  losses  and  expenses  as  rendered  the  assessment  neces- 
sary. And  this  would  involve  an  examination  of  the  records  and 
papers  under  the  control  of  the  opposite  party.  There  is  no  arbitrary 
discretion  to  make  assessments  by  the  directors,  and  they  do  not  act 
judicially,  and  their  action  is  not  a  proceeding  in  rem  which  binds 
all  directly  or  indirectly  affected.  This  conclusion  would  seem  to 
follow  from  the  nature  of  the  contract  between  the  parties.  Assess- 
ments cannot  be  made  on  these  premium  notes,  unless  the  necessity 
therefor  properly  and  legally  arises.  The  protection  of  the  party 
conditionally  bound  demands  that  the  other  party  should  show  the 
necessity,  not  by  a  mere  resolution  or  declaration,  but  by  proof  that 
payment  was  legally  required.  The  proof  is  easily  made,  and  pro- 
tects alike  the  interests  of  all.  To  hold  otherwise  would  be  to  place 
those  who  have  given  their  premium  notes  wholly  in  the  power,  and 
at  the  caprice  of  the  board  of  directors. 

The  judgment  should  be  reversed  and  the  cause  remanded.    The 
other  judges  concur.  Judgment  reversed. 

KOTB.— In  an  action  by  a  mutual  fire  Insurance  company  upon  a  premium  note,  the 
Iftlalntiff  must  give  aome  evidence  of  the  existence  of  losses  which  rendered  an  aasess- 
ment  proper.  Jadsaon  ▼.  Boberts,  81  N.  Y.  804 ;  Devendorf  t.  Bcadey,  22  Barb.  666 ;  The 
American  Ins.  Co.  v.  Schmidt,  19  Iowa,  602.  The  assessment  of  a  premium  note  Is  but 
the  performance  of  a  mlnlnterlal  duty,  and  Is,  therefore,  not  final.  Sands  v.  Suxet,  U 
Barb.  106. 

The  record  of  losses  kept  by  a  mutual  Insurance  company  Is  sufficient  prima  facie 
evidence  that  such  losses  have  occurred.  PeopU'8  Mutual  Ina,  Co.  v.  AUen,  10  Gray,  297. 

An  assessment  is  limited  by  the  amount  of  the  losses  sustained  and  unpaid  at  the 
time  of  making  the  assessment,  and  If  It  be  beyond  that  an  action  will  not  He  upon 
the  premium  notes.  Sincitsippi  Ins,  Co.  v.  Taft^  26  Ind.  240;  Same  v.  Wheeler,  Id.  886; 
Same  v.  Farris,  Id.  812 ;  Peopfe's  Mutual  Ffre  Ins.  Co,  v.  Bal>/>it,  7  Allen,  236 ;  Tradtr^ 
MvUbwa  Ins.  Co.  V.  Stone,  0  Id.  483. 

So  In  an  action  by  a  receiver  uf  an  Insolvent  mutual  Insurance  company,  the  validity 
of  the  claims,  for  payment  of  which  the « assessment  was  made,  must  be  shown. 
Embree  v.  Shidder,  86  Ind.  423 :  Jackson  v.  Roberts,  31  N.  Y.  304. 

Premium  notes,  though  absolute  on  their  face,  will  only  be  liable  for  assessmentt 
regularly  made  thereon  where  there  are  restrictions  to  that  effect  In  the  charter  or  by* 
laws  of  the  company.  FeU  v.  MeHenry,  6  Cor.  41 ;  Craig  v.  McHenry,  11  Casey,  126 ;  Jm- 
turance  Co.  v.  Jarois,  2St  Conn.  133.  But  they  may  be  negotiated  by  the  company,  and  a 
bona  JUle  bolder  may  recover  their  full  amount.  Mclntire  v.  Preston,  6  Qllm.  (III.)  48. 
Bee,  also.  Farmers*  Bank  v.  MaxweU,  82  N.  Y.  579,  and  cases  cited. 

An  action  on  an  assessment  may  be  defended  on  the  ground  of  the  Illegality  of  the 
•  eotion  of  the  directors  who  levied  the  aaseesment.  People's  Mutual  Fire  Ins,  Oe>.  ▼, 
WetUatU  14  Gray,  440.  -  Rip. 
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Habtzbll,  plamtiff  in  error,  ▼.  Saukbxbs  et  al 

(40HO.4S8.) 
Innkeeper^M  Uen,    CorUrctct,    CtnuideraHan. 

defendant,  an  innkeeper,  held  goods  of  J.  S.  to  satisfy  his  board  bill.  Plaintiff, 
also  an  innkeeper,  was  afterward  applied  to  hj  J.  S.  for  board,  and  agreed 
with  defendant  to  board  J.  S.  a  certain  time  in  consideration  of  defendant's 
promise  to  retain  the  goods  as  security  for  plaintiff's  bill  as  well  as  his  own. 
The  goods  were  released  without  payment  of  plaintiff's  bilL  HM,  that 
defendant's  promise  was  founded  on  a  good  oonsiderationy  and  that  for  the 
violation  of  it  plaintiff  was  entitled  to  reoover. 

Acnoiir  on  contract. 

The  opinion  states  the  case. 

T.  A,  <S  A.  Green,  for  plaintiflF  in  error. 

Varies  £  Varies,  for  defendants  in  error. 

Bliss,  J.  The  plaintiff  was  an  innkeeper  in  St.  Joseph,  and  charges 
that  defendants,  who  were  also  innkeepers,  held  certain  baggage 
belonging  to  one  Irwin  as  secnrity  for  the  payment  of  a  hotel  bill 
dne  them;  that  said  Irwin  applied  to  plaintiff  for  board  for  himself 
and  wife,  and  promised  to  give  him  a  lien  on  said  baggage,  snbject 
to  defendants'  lien ;  that  they  called  upon  the  defendants,  who  agreed 
to  hold  the  baggage  until  their  own  and  the  debt  due  the  plaintiff 
for  board,  etc., -should  be  paid ;  but  that,  in  violation  of  said  agree- 
ment, they  surrendered  said  baggage  to  said  Irwin,  in  consequence  of 
which  the  plaintiff  lost  the  amount  due  him  for  keeping  said  Irwin 
and  wife  at  his  inn.  The  answer  denies  the  agreement ;  the  testi- 
mony was  contradictory  ;  the  plaintiff  fkiled  to  recover  judgment, 
and  now  charges  that  the  following  errors  were  committed  upon  the 
trial: 

1.  He  offered  in  evidence  a  letter  from  said  Irwin  to  him,  which 
was  rejected  as  hearsay.  The  plaintiff  had  no  right  to  this  letter  as 
against  the  defendants.  Irwin  was  a  witness,  acknowledged  the 
debt  to  plaintiff,  and  his  letter  was  not  offered  to  contradict  his  tes. 
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timonj^  but  to  establish  the  plaintiff's  claim.  It  came  clearly  within 
the  category  of  inadmissible  hearsay  testimony,  and  was  properly 
rejected. 

2.  The  plaintiff  asked  an  instraction,  directing  a  rerdict  in  his 
favor,  if  the  facts  were  found  as  claimed  by  him,  which  the  court 
refused  to  give.  Even  if  the  plaintiff's  general  view  was  correct,  the 
instruction  was  vicious,  inasmuch  as  all  the  necessary  facts  were  not 
included,  and  it  submitted  a  question  of  law  to  the  jury,  to  wit: 
Whether  the  parties  held  a  lien  upon  the  trunks.  It  does  not,  how- 
ever, seem  to  have  been  refused  upon  these  grounds,  but  the  court 
held  the  alleged  promise  of  defendants  to  be  a  nude  pact  and  not 
obligatory.  This  view  of  the  court  clearly  appears  in  the  instruc- 
tions given  at  the  instance  of  the  defendants,  and,  if  correct,  the 
judgment  should  be  affirmed. 

The  pleading  shows  that  the  plaintiff  trusted  Irwin  in  consequence 
of  defendants'  promise  to  hold  the  property  to  his  use,  and  he  testi- 
fies that  he  refused  to  receive  Irwin  at  his  inn  until  he  gave  up  to 
him  the  Saundera  house  checks  for  the  baggage ;  that  a  few  days 
afterward  they  went  together  to  the  Saunders  house,  exhibited  the 
checks  in  plaintiff's  possession  and  inspected  the  baggage,  when  the 
alleged  promise  was  made;  and  that  the  plaintiff  continued  to  board 
Irwin  and  wife  on  the  strength  of  it,  holding  on  to  the  checks.  This 
tiestimony  was  contradicted  in  part  by  defendants  and  by  Irwin,  but 
its  truth  or  falsity  does  not  now  concern  us,  the  only  question  being 
whether  such  a  promise,  if  made,  was  founded  upon  a  sufficient  con- 
sideration. 

The  defendants  derived  no  benefit  from  making  the  promise,  but 
did  not  the  plaintiff  receive  an  injury  from  trusting  to  it?  And  did 
not  that  injury  arise  from  and  grow  out  of  the  promise?  Suppose 
Irwin  had  unconditionally  sold  the  baggage  to  the  plaintiff,  and  that 
defendants,  on  being  notified  of  the  sale,  promised  to  hold  it  for  him 
after  the  lien  was  satisfied ;  in  that  case,  would  they  not  become 
depositaries  as  truly  as  though  the  plaintiff  had  placed  the  property 
in  their  hands?  Their  present  supposed  relation  to  the  property  is 
not  precisely  that  of  a,  depository,  but  is  analogous  to  it.  At  the 
request  of  the  owner  and  the  plaintiff  they  agreed  to  hold  it  until 
the  claim  of  the  latter  was  satisfied.  This  was  founded  on  the  sup* 
position  that  the  plaintiff  held  and  was  to  hold  a  valid  claim  by 
virtue  of  an  agreement  with  Irwin.  The  transaction  partakes  of  tl.a 
nature  of  a  voluntary  bailment,  and  of  an  agreement  to  enable  Irwin 
Vol.  Vni.  — 18 
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to  obtain  a  credit  In  either  case  the  consideration  is  sufficient,  and 
the  view  of  the  court  was  erroneous.  When  their  own  bill  was  paid, 
if  the  defendants  were  unwilling  to  hold  the  property  longer,  they 
should  have  notified  the  plaintiff  to  take  it  away;  and,  without 
having  done  so,  had  no  right  to  forward  it  to  Irwin. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Michael,  appellant,  v.  Bagoxt. 

(49  Mo.  474.) 

CcTUraU  —  iJBhen  not  itMnoral. 

In  an  action  for  work  done  and  material  furnished  in  fitting  up  a  house,  It  u 
no  defense  that  the  work  was  done  and  material  furnished  with  the  knowl- 
edge,  on  the  part  of  plaintiff,  that  defendant  intended  to  use  the  house  foi 
gambling  purposes.    {See  note,  p,  140.) 

m 

Action  on  account.     The  opinion  states  the  case. 

Van  Waggoner  dt  Dickson^  for  appellant,  cited  Faikney  y.  Ref/" 
nous,  4  Burr.  2069;  Holman  v.  Johnson^  Cowp.  341;  PeUecat  y- 
Angell,  2  Cr.  M.  &  Eosc.  311  ;  Hodgson  v.  Temple,  6  Taunt  181; 
Tracy  v.  Talmadge,  14  N.  Y.  169  ;  Bowry  v.  Bennet,  1  Camp.  348; 
Cheney  v.  Duke,  10  Gill.  &  J.  11. 

H,  A.  Clover,  for  respondents,  cited  Pearce  v.  Brooks,  L.  R,  1 
Exch.  213 ;  Feck  v.  Briggs,  3  Denio,  107  ;  Ruckman  v.  Bryan,  id. 
340;  Unger  v.  Boas,  13  Penn.  St  601 ;  Ex  turpi  causa  nan  oritur 
actio  ;  Shiffyier  v.  Gordon,  12  Eiist,  304:;  Belding  v.  Fitkin,  2  Gaines, 
149 ;  Springfield  Bank  v.  Merrick,  14  Mass.  322 ;  Russell  v.  DeOrand, 
15  id.  39  ;  Wheeler  v.  Russell,  17  id.  281 ;  Fletcher  v.  Harcop,  Hut- 
ton,  56;  Holman  v.  Joh?ut07i,  Cowp.  343;  Graham  v.  Mussonj  7 
Scott,  770;  King  v.  Margate  Fier  Co,,  3  Bam.  &  Aid.  221;  Pivax  v. 
NicJiolls,  2  C.  B.  501;  Simpson  v.  Bloss,  7  Taunt  246;  Jennings  v. 
T7irogmort07i,  Ryan  &  M.  251 ;  Girardy  v.  Richardson^  1  Esp.  18 ; 
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Lhyd  T.  Johnson,  1  Bos.  &  Pul.  340 ;  Bowry  v.  Bennei,  1  Gampb. 
348 ;  AppUton  v.  Campbell,  2  Can  &  P.  347 ;  Bernard  v.  Lupping 
§i  al^  32  Mo.  341 ;  Hayden  v.  Little,  35  id.  422 ;  Shropshire  v.  Olas- 
cock  et  at,  4  id.  536 ;  Boynton  v.  Cnrle,  id.  699;  Hickerson  v.  Benson, 
8  id.  8 ;  Spalding  v.  Preston,  21  Vt.  1 ;  J5/o««  v.  Blooiner,  23  Barb. 
604;  Sto.  Part,  §§  134, 138, 139,  144-6,  150,  153,  154,  243 ;  Watson 
V.  Fletcher,  7  Gratt.  4;  Gow.  Part  45  ;  Coll.  Part.  (2d  ed.)  29,  54; 
Wats.  Pari  35,  46  ;  3  Kent,  28 ;  Sto.  Confl.  Laws,  §§  240,  260. 

Adams,  J.  This  was  an  action  on  an  account  for  work  and  labor 
and  materials  famished,  and  fitting  up  and  papering  a  house  on 
Fourth  street,  in  St.  Louis.  The  main  defense  set  up  and  relied  on 
was,  that  the  paper  was  furnished  and  work  done  with  the  knowledge 
on  the  part  of  plaintiff,  and  .by  express  agreement  on  his  part,  that 
the  house  was  to  be  used  by  the  defendants  as  a  gambling  house- 
There  was  no  evidence  that  the  plaintiff's  purpose,  in  supplying  the 
materials  and  fitting  up  the  house,  was  that  it  should  be  used  as  a 
gambling  house.  There  was  evidence,  however,  conducing  to  show 
that  the  defendants  intended  to  use  the  house  as  a  gambling  house, 
and  that  the  plaintiff  knew  that  such  was  their  intention. 

The  case  seems  to  have  been  tried  on  a  wrong  theory,  as  we  under- 
stand the  law.  The  instructions  on  both  sides  base  the  defendants' 
exemption  from  liability  on  the  simple  fact  that  the  plaintiff  knew 
the  purpose  for  which  the  defendants  intended  to  use  the  house. 
While  the  plaintiff  conceded  this  proposition,  in  the  instructions 
asked  and  given  for  him,  he  objected  to  the  same  proposition  as 
embodied  in  instructions  given  for  defendants. 

If  gamblera  can  procure  work  and  labor  to  be  performed,  and 
houses  to  be  built  and  furnished  at  a  heavy  expense,  by  mechanics 
and  others,  and  then  escape  all  responsibility,  under  the  plea  that  the 
laborer,  etc.,  knew  that  such  houses  were  intended  to  be  used  as 
gambling  houses,  then  I  must  confess  that  the  law,  so  understood, 
instead  of  being  a  shield,  is  a  trap  for  the  unwary.  I  am  not  aware 
of  any  principle  of  law  which  compels  a  merchant,  laborer  or 
mechanic  to  overlook  the  morals  of  his  customers.  He  is  not  the 
keeper  of  their  morals  in  any  sense  of  the  word.  If  he  sells  goods  to 
a  gambler,  the  sale  is  jierfect  on  the  delivery,  and  the  gambler  must 
pay  for  them,  whatever  his  purpose  may  have  been  in  making  tlie 
purchase.  If  the  merchant  is  not  to  be  paid  out  of  the  illicit  gains 
of  a  gambler,  and  is  not  connected  by  contract  with  the  object  the 
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gambler  lias  in  yiew,  his  knowledge  of  the  purpose  does  not  vitiate 
the  sale.  I  know  there  is  conflict  in  the  authorities^  in  regard  to  the 
question  under  consideration,  and  some  hair-splitting  distinctions 
have  been  made,  sometimes  sustaining  and  sometimes  setting  aside 
such  sales ;  but  in  my  judgment  the  weight  of  authority  and  reason 
is  with  the  ruling,  as  we  here  lay  it  down.  Faikney  y.  ReynouSj  4 
Burr.  2069;  Holnian  v.  Johnson,  Cowp.  341;  PelUcat  Y.AtigeU,  2 
Cromp.,  Mees.  &  Bosc.  311;  Hodgson  v.  Temple^  6  Taunt  181; 
Tracy  v.  Talmage,  14  N,  Y.  169;  Bowry  v.  Bennet,  1  Campb.  348; 
Cheney  v.  Duke,  10  GilL  &  J.  11 ;  lAghtfoot  v.  Tenant,  1  Bos.  &  PuL 
551 ;  Cannan  v.  Bryce,  3  Bam.  &  Aid.  179 ;  McKinndl  v.  Robi^ison, 
3  Mees.  &  Welsh.  434.  The  case  of  Pearce  et  al,  v.  Brooks,  1  Law  Bep^ 
Exch.  213,  so  strongly  relied  on  by  defendants'  counsel  as  overruling 
the  doctrine  of  previous  English  cases,  does  not  in  terms  profess  to 
do  so.  The  point  made  in  that  case  was  that  a  man  who  hired  a 
brougham  to  a  prostitute,  knowing  that  she  was  a  prostitute,  and 
knowing  that  she  intended  to  use  the  brougham  for  purposes  of  dis- 
play and  attraction,  could  not  recover  for  the  hire,  because  such 
knowledge  in  that  case  amounted  to  an  intention  or  design  on  his 
part  to  aid  the  prostitute  in  her  illegal  calling.  The  court  of  ex- 
chequer does  not  profess  to  overrule  the  previous  cases,  but,  by  a  sort 
of  hair-splitting  distinction,  to  agree  with  them.  We  doubt  whether 
the  point  was  properly  ruled  in  that  case,  and  we  therefore  disregard 
it  as  any  authority  here. 

We  think  the  case  under  consideration  was  not  properly  presented 
to  the  juiy.  The  judgment  is  therefore  reversed  and  the  cause 
remanded.    The  other  judges  concur. 

Reversed  and  remanded. 

NoTB.  —  A  contract,  lettlD^r  premises  for  the  purpose  of  keeping  a  bowling-alley 
thereon,  was  held  void  in  Updike  v.  Campbell^  4  B.  D.  Smith,  670;  but  the  mere  avowal 
by  a  lessee  of  an  Intent  to  use  the  leased  premises  for  an  immoral  purpose— as  to  keep 
a  hawdy-house  —  does  not  Justify  the  lessor  in  repudiating  his  contract.  O'Brien  t. 
BrkieiUKich^  1  Hilt.  804.  A  contract  to  board  a  bastard  and  mother,  made  with  the 
father  of  the  bastard,  is  void,  if  there  be  an  express  or  tacit  asMnt  that  the  illicit  Inter* 
course  is  to  continue.  Trovinger  v.  McBumey^  6  Cow.  868.  See,  also,  FeUofwe  v.  £mparor, 
13  Barb.  92.  But  contracts  made  by  way  of  provision  for  the  support  of  illegitimate 
children  have  generally  been  held  valid.  Jennino  v.  Browrit  9  Mees.  ft  Welsh.  416; 
Hicks  V.  Gregory^  8  C.  B.  378. 

The  mere  knowledge  by  one  party,  of  an  illegal  intent  on  the  part  of  the  other,  is  not 
such  a  participation  in  the  subsequent  illegal  act  of  the  other  as  will  deprive  the 
former  of  his  remedy.  See  Tracy  v.  TcUwage^  14  N.  Y.  162,  wherein  the  vases  are  very 
elaborately  reviewed,  as  they  are  also  in  the  note  thereto. 

Taylor  v.  Chester^  38  L.  J.  R.  236,  was  an  action  to  recover  a  bank  note ;  defendant 
aivwered  that  it  was  deposited  by  way  of  pledge  to  secure  the  repayment  of  money 
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adTAoced  to  plaintiff.  Replication  that  the  money  was  knowlnglf  adTanced  for 
Immoral  purpoeea.  The  facts  being  proved  as  alleged,  the  Queen's  Bench  held  that  the 
defendant  was  entitled  to  Judgment,  as  it  was  Impossible  that  the  plaintiff  could 
reeoTer,  except  through  the  medium  and  by  the  aid  of  an  immoral  transaction  to 
which  he  was  himself  a  party. 

Immoral  contracts  of  sale  are  void,  as  a  contract  to  supply  manuscript  for  an 
Immoral  book  (Qale  ▼.  LeeMe^  2  Stark.  08),  or  to  pay  for  immoral,  obscene  ci  libelous 
earlcatures;  so  one  cannot  recorer  the  price  of  clothes  aold  to  a  prostitute  to  promote 
the  succese  of  her  employment,  and  under  the  expectation  of  being  paid  from  the 
proflta.  But  a  knowledge  of  such  person's  immoral  life  will  not  vitiate.  ArmBtrono  y. 
lUsr,  11  Wheat.  268;  StoekdaU  ▼.  Ontphyn,  6  B.  ft  a  178;  fbrei  ▼.  Jvhnes,  i  Bsp.  91.  A 
oontract  for  the  sale  of  a  house  Is  not  rendered  void  by  knowledge  on  the  part  of  the 
vendor  that  the  purchaser  Intends  it  as  a  residence  for  his  kept  mistreas.  ArmJUId  ▼. 
Sbt6,7Irad.SSB.-Rv. 


NoBXH  MissouEi  B.  B.  Co.  y.  Maquibb,  appellant 

49Ho.tfOL) 
OontUttUional  law.    Taxation, 

Bj  a  eoDYentioii  ordinance  of  MlaBoari,  it  was  provided  that  an  annaal  tax  of 
ten  and  fifteen  per  cent  of  the  gross  earnings  of  the  North  Mlsaouri  R.  R  Co. 
should  be  paid  to  the  State  in  lien  of  other  taxation,  and  applied,  in  payment 
of  the  debt  due  from  the  State,  on  the  bonds  issued  to  the  company  by  the 
State.  Heldf  not  unconstitutional,  either  as  in  violation  of  articles  5  and  7 
of  the  amendments  to  the  United  States  constitution  (for  these  articles  are 
onlj  restrictlye  of  federal  power),  or  as  impairing  the  obligation  of  contracts. 
Such  an  ordlnanoe  is  a  valid  exercise  of  the  taxing  power. 

Appbal  from  St  Charles  circuit  court     The  opinion  atates  the 


R  B.  Rombauer,  for  appellant 

Orrich  di  EmmonSy  for  respondent 

WAOifEB,  J.  This  case  comes  here  for  review  on  appeal  from  the 
8t  Charles  circuit  court,  before  whioh  the  parties  Toluntarily 
appeared,  submitting  the  matters  in  controversy  between  them  on 
^n  agreed  statement  of  facts.  The  court  entered  judgment  for 
plaintiffs,  and  it  is  to  reverse  that  judgment  that  this  appeal  is 
prosecuted. 
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While  some  minor  and  incidental  matters  have  been  discussed,  the 
real  questions  presented  by  the  record  all  resolve  themselves  into  o:ie, 
namely,  the  validity  of  the  convention  ordinance  of  April,  1865, 
relating  to  railroad  indebtedness.  The  first  section  of  the  ordinance 
—  and  this  is  all  that  is  material  to  be  here  noticed  —  provides  that 
"  there  thall  be  levied  and  collected  from  the  Pacific  Railroad,  the 
North  Missouri  Railroad  and  the  St.  Louis  &  Iron  Mountain  Rail- 
road companies,  an  annual  tax  of  ten  per  centum  of  all  their  gross 
receipts,  for  the  transportation  of  freight  and  passengers  (not  includ- 
ing amounts  received  from  and  taxes  paid  to  the  United  States)  from 
the  1st  of  October,  1866,  to  the  1st  of  October,  1868,  and  fifteen 
per  centum  thereafter;  which  tax  shall  be  assessed  and  collected  in 
the  county  of  St.  Louis,  in  the  same  manner  as  other  State  taxes  are 
assessed  and  collected,  and  shall  be  appropriated  by  the  general 
assembly  to  the  payment  of  the  principal  and  interest  now  due,  or 
hereafter  to  become  due,  upon  the  bonds  of  the  State,  and  the  bonds 
guaranteed  by  the  State,  issued  to  the  aforesaid  railroad  companies." 

The  tax  specified  in  the  ordinance  was  to  be  collected  from  each 
company,  only  for  the  payment  of  the  principal  and  interest  on  the 
bonds,  for  the  payment  of  which  each  company  was  liable;  and 
whenever  such  bonds  and  interest  were  fully  paid,  then  no  further 
tax  was  to  be  collected  from  the  company. 

The  objections  urged  against  the  ordinance,  and  contained  in  the 
agreed  case,  are  that  it  is  unconstitutional ;  that  it  violates  the  fifth 
and  seventh  amendments  to  tlie  constitution  of  the  United  States, 
and  that  it  is  also  opposed  to  that  provision  which  declares  that  no 
State  shall  pass  any  law  impairing  the  obligation  of  a  contract. 

The  position  assumed,  that  the  ordinance  is  invalid,  because  it  ia 
repugnant  to  the  amendments  designated,  cannot  be  maintained. 
By  a  series  of  adjudications  in  the  national  courts,  it  has  been 
definitely  settled  that  these  amendments  are  limitations  of  power  on 
the  general  government,  and  have  no  application  to  the  States. 

In  the  case  of  Barron  v.  City  of  Baltimore,  7  Pet.  243,  the  whole 
question  was  fully  considered  and  ably  examined  upon  a  writ  of  error 
to  the  court  of  appeals  of  the  State  of  Maryland.  The  error  alleged 
was  that  the  State  court  sustained  the  action  of  the  defendant,  under 
an  act  of  the  State  legislature,  whereby  the  property  of  the  plaintifl 
was  taken  for  public  use  in  violation  of  the  fifth  amendment.  The 
court  held  that  its  appellate  jurisdiction  did  not  extend  to  the  case 
presented  by  the  writ  of  error,  and  Chief  Justice  Marshall,  declaring 
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the  unanimous  judgment  of  the  court,  said :  '^  The  question  thus 
presented  is,  we  think,  of  great  importance,  but  not  of  much  difd- 
culty.  ♦  ♦  ♦  The  constitution  was  ordained  and  established  by 
the  people  of  the  United  States  for  themselves,  for  their  own  govern- 
ment, and  not  for  the  govemment  of  the  individual  States.  Each 
State  established  a  constitution  for  itself,  and  in  that  constitution, 
provided  such  limitations  and  restrictions  on  the  powers  of  its  par- 
ticular government  as  its  judgment  dictated.  The  people  of  the 
United  States  framed  such  a  government  for  the  United  States  as 
they  supposed  best  adapted  to  their  situation,  and  best  calculated  to 
promote  their  interests.  The  powers  they  conferred  on  this  govern- 
ment were  to  be  exercised  by  itself,  and  the  limitations  on  power,  if 
expressed  in  general  terms,  are  naturally,  and  we  think  necessarily, 
applicable  to  the  government  created  by  the  instrument.  They  are 
limitations  of  power  granted  in  the  instrument  itself,  not  of  distinct 
governments  framed  by  different  persons  and  for  different  purposes." 
And,  in  conclusion,  after  a  thorough  examination  of  the  several 
amendments  which  had  then  (1833)  been  adopted,  he  observes: 
'^  These  amendments  contain  no  expression  indicating  an  intention 
to  apply  them  to  State  governments.  This  court  cannot  so  apply 
them." 

That  the  amendments  '^  were  not  designed  as  limits  upon  the  State 
governments  in  reference  to  their  own  citizens,"  but  '^  exclusively  m" 
restrictions  upon  federal  power,"  was  declared  in  Fox  v.  Ohio,  5 
How.  434,  to  be  "  the  only  rational  and  intelligible  interpretation 
which  these  amendments  can  have."  And  language  equally  decisive 
may  be  found  in  Smith  v.  Slate  of  Maryland,  18  How.  76,  and 
Withers  v.  Buckley  et  ah,  20  id.  90.  The  same  doctrine  is  confirmed 
in  the  recent  case  of  Tioitchell  v.  The  Cmnmonwealth,  7  Wall.  321, 
where  it  is  said,  ^^the  scope  and  application  of  those  amendments 
are  no  longer  subjects  of  discussion." 

But  the  main  question  is,  whether  the  ordinance  violates  or  impairs 
any  contract  entered  into  between  the  State  and  the  company,  ante- 
cedent to  its  adoption.  It  is  conceded  that  there  was  no  law  pro- 
hibiting the  State  from  taxing  the  company,  provided  the  right  was 
not  waived  by  the  enactment  which  will  now  be  referred  to. 

The  plaintiff  here,  the  North  Missouri  Railroad  Company,  made 
default  in  the  payment  of  the  interest  on  the  bonds  guaranteed  i.^ 
btie  State,  and  by  the  provisions  of  an  act  of  the  legislature,  approvoci 
February  16, 1865,  entitled  ''  An  act  to  provide  for  the  completiou 
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of  the  North  Missouri  Railroad  and  its  west  branch,  and  for  the 
construction  of  a  bridge  over  the  Missouri  riyer/'  the  mortgage  or 
first  lien  of  the  State  was  released  for  $4,850,000  (the  amount  which 
the  State  had  guaranteed  for  the  company),  and  made  a  second  lien, 
in  order  that  $6,000,000  of  the  first  mortgage  bonds  might  be  placed 
upon  the  road  to  complete  it  and  build  the  bridge.  The  act  also 
provided  for  the  appointment  by  the  govemor  of  a  fund  commissioner 
for  the  company,  to  receive  all  moneys  belonging  to  the  company, 
and  to  disburse  the  same  as  follows: 

1.  To  said  corporation  the  amounts  required  from  day  to  day  for 
Die  actual  current  expenditure  in  operating  said  railroad,  and  carrying 
on  the  ordinary  business  of  said  corporation. 

2.  The  amount  of  his  salary  as  such  fund  commissioner  in  monthly 
installments. 

3.  The  interest  upon  said  first  mortgage  as  the  same  should  fall 
due. 

4.  The  cost  of  construction  and  equipment  of  the  said  railroad. 

5.  The  accruing  dividends  on  preferred  stock,  not  exceeding  six 
per  cent  per  annum  thereon,  in  accordance  with  the  provisions  of 
the  act  in  relation  thereto. 

6.  The  interest  due  on  the  outstanding  bonds  of  the  State  of  Mis- 
souri, previously  loaned  to  the  company. 

7.  The  payment  of  the  principal  of  the  first  mortgage  bonds,  or,  if 
none  should  have  become  due,  then  the  payment  of  the  principal  of 
the  bonds  of  the  State ;  and, 

Lastly.  The  balance  to  be  paid  to  the  corporation. 

The  ordinance  was  adopted  by  the  people  in  June,  1865,  after  the 
passage  of  the  legislative  enactment,  and  after  its  acceptance  by  the 
company.  It  is  now  claimed  by  the  plaintifl  that  the  act  of  February, 
1865,  was  a  contract  between  the  State  of  Missouri  and  the  North 
Missouri  Railroad  Company,  and  that  the  ordinance,  levying  a  tax 
on  the  gross  receipts  of  the  railroad  company,  was  in  direct  violation 
of  the  contract,  because  the  State's  lien  was  postponed  to  the  lien  of 
the  first  mortgage  authorized  by  that  act,  and  it  was  expressly  pro- 
vided that  the  interest  on  the  first  mortgage  bends  so  created  be 
paid  to  the  fund  commissioner,  out  of  the  earnings  of  the  road^  in  the 
third  class  of  disbursements,  and  the  interest  on  the  lien  of  the  State 
in  the  sixth  class  of  disbursements;  that  the  ordinance  requiring  a 
tax  of  ten  per  cent  on  the  gross  earnings  to  be  paid  to  the  State  was 
in  violation  of  the  distribution  of  the  earnings  provided  for  by  law, 
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and  an  attempt  on  the  part  of  the  State  to  make  itself  a  distributee 
in  the  first  dafle. 

It  is  readily  admitted  that  the  law  of  1866  was  a  contract,  and 
within  the  protection  of  the  constitution  of  the  United  States,  and 
that  the  State,  after  the  acceptance  of  that  law  by  the  corporation, 
could  not  by  an  act,  except  the  extinguishment  of  the  mortgage 
thereby  authorized,  resume  the  position  of  first  mortgagee.  But  is 
there  any  thing  in  the  act  to  prevent  the  State  from  exercising  the 
sovereign  power  of  taxation?  The  act  does  not  pretend  to  grant 
exemption  from  taxation  in  express  terms,  and  the  courts  will  never 
presume  or  infer  that  the  State  intends  to  abandon  or  surrender  the 
important  right  of  taxation.  Whatever  restrictions  may  have  been 
imposed  by  the  adjudications  of  the  national  tribunals  on  the  sover- 
eign rights  of  the  States  to  exercise  this  vital  power  of  taxation 
untrammeled,  in  cases  where  the  State  had  parted  with  the  right  for 
a  valuable  consideration,  yet  all  the  courts  proclaim  that  the  aban- 
donment of  the  right  can  never  be  presumed;  that  the  intention  to 
abandon  must  appear  in  the  most  dear  and  unequivocal  terms.  Nor 
can  there  be  any  doubt  of  the  power  of  the  State,  by  reason  of  its 
sovereignty  over  the  whole  subject  of  taxation,  to  impose  taxes  on 
property  previously  exempt,  or  to  raise  the  rates,  unless  there  has 
been  some  express  contract  in  limitation  of  the  power  upon  a  con- 
sideration deemed  to  be  a  part  of  the  value  of  the  grant  or  the  charter. 
Providence  Bank  v.  BillingSy  4  Pet  662  ;  Gordon  v.  Appeal  Tax 
Court,  3  How.  133  ;  Christ  Church  v.  County  of  Philadelphia,  24 
id.  300 ;  Philadelphia  A  Wilmington  R.  R.  v.  Maryland,  10  id. 
376 ;  Jefferson  Branch  Bank  v.  SkeUy,  1  Blackf.  447 ;  Ohio  Life 
Ins.  and  Trust  Co,  v.  DeboU,  16  How.  416  ; .  Washington  University 
v.  Rowse,  42  Mo.  325 ;  St.  Joseph  v.  Hann.  <&  St.  Jo.  R.  R.,  39  id.  476 ; 
Idonberger  v.  Rowse,  43  id.  67 ;  City  of  St.  Louis  v.  Boatmen's  Ins. 
and  Trust  Co.,  47  id.  160  ;  Pacific  R.  R.  v.  Dulle  et  al,  48  id.  282. 
In  the  case  of  The  City  of  St,  Louis  v.  Boatmen's  Ins.  and  Trust  Co., 
supra,  there  was  a  clause  in  the  charter  which  withdrew  it  from  the 
operation  of  the  general  law  relating  to  corporations,  contained  in 
the  Bevised  Oode  of  1866,  and  it  was  thence  coutended  that  the  cor- 
poration would  not  be  liable  to  be  taxed.  But  we  decided  that  that 
provision  simply  guaranteed  the  charter  against  alteration  and 
repeal,  and  in  no  wise  granted  an  immunity  from  taxation.  The 
act  of  incorporation  was  silent  on  the  subject  of  taxation ;  ^nd, 
where  that  was  the  case,  unless  there  was  some  contract  to  be  im- 
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paired  where  there  was  a  consideration  given,  it  would  never  be  pre- 
sumed that  the  legislature  had  divested  itseli  of  the  high  attribute 
of  sovereignty,  the  power  to  tax.  The  surrender  of  such  an  impor- 
tant prerogative  was  not  to  be  deduced  by  implication. 

In  the  present  case  I  have  failed  to  find  any  thing  whatever  to 
show  that  the  rate  or  manner  of  taxation  of  the  corporation,  its  fran- 
chises or  property,  formed  any  part  of  the  contract  contained  in  the 
act  of  1865.  Nothing  is  said  ^CbOut  taxation,  and  it  does  not  seem 
to  have  entered  into  the  contract  between  the  parties,  but  was  obvi- 
ously left  where  the  law  had  placed  it  before.  No  specific  provision 
was  made  for  the  fund  commissioner's  paying  the  taxes,  but  he  was 
authorized  in  the  first  class  of  disbursements  to  pay  the  current 
expenditures  for  carrying  on  the  ordinary  business  of  the  corporatioui 
and  the  payment  of  taxes  would  certainly  fall  within  this  class. 

It  is  also  argued  that  the  tax  is  unequal,  and  is  therefore  opposed 
to  the  clause  in  the  constitution  which  enjoins  a  uniform  rule  as  to 
the  imposition  of  taxes  on  all  property.  But  it  must  be  observed 
that  the  ordinance  we  are  considering  is  a  part  of  the  constitution 
itself,  expressly  made  so  by  its  provisions  on  its  adoption  by  the 
people.  It  is,  therefore,  a  part  of  the  fundamental  law  of  the  land. 
Of  cours^  it  must  stand  as  well  as  any  other  part  of  the  constitu* 
tion,  and  cannot  be  nullified  by  the  more  general  provisions  of  the 
same  instrument,  concerning  the  powers  of  the  legislature,  in  ref er- 
«mce  to  the  general  subject  of  taxation. 

We  have  thus  far  assumed  that  the  assessment  provided  for  in  the 
ordinance  came  within  the  scope  and  character  of  taxation.  But 
the  point  is  taken  and  advanced  by  the  plaintiff  that  it  is  not  a  tax, 
that  it  amounts  to  a  sequestration  of  property  for  the  purpose  of 
paying  a  debt,  and  has  none  of  the  criteria  or  elements  of  a  tax. 
The  question  then  arises,  is  the  burden  thus  imposed  by  the  people 
on  these  corporations  a  tax  within  the  proper  meaning  of  that  term, 
as  legally  defined  ?  **  Taxation,"  says  Chief  Justice  M aeshall,  "  la 
said  to  be  an  absolute  power  which  acknowledges  no  other  limits 
than  those  expressly  prescribed  in  the  constitution,  and,  like  sov- 
ereign power  of  every  description,  is  trusted  to  the  discretion  of 
those  who  use  it/'  McCulhch  v.  Maryland^  4  Wheat  429.  In  the 
case  of  Glasgow  v.  RowsSy  43  Mo.  489,  it  was  said  :  "  Taxes  are  bur- 
dens or  charges  imposed  by  the  legislative  power  upon  persons  or 
property,  to  raise  money  for  public  purposes,  or  to  defray  the  neces- 
sary expenses  in  administering  the  government."    A  tax  diffen 
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materially  and  esaentiaUj  from  a  debt  The  one  is  founded  on 
contract ;  the  other  is  not.  A  law  which  specifically  appropriated 
the  property  of  the  citizen,  and  took  it  from  one  person  and  trans- 
ferred it  to  another,  would  not  be  an  exercise  of  the  taxing  power, 
no  matter  by  what  name  it  was  called.  To  settle  and  fix  the  exact 
line  of  demarcation  is  a  matter  of  great  and  perplexing  difficulty  ; 
but  mere  oppressiyeness  in  tax  laws  is  no  ground  for  setting  them 
aside  or  arresting  their  operation.     Glasgow  v.  Rowse,  supra. 

The  power  of  the  sovereign  authority  to  tax  is  unlimited,  and  is  a 
power  to  destroy.  The  only  restraint  is  in  the  responsibility  of  those 
in  whom  the  power  is  intrusted.  Thus,  in  The  People  ex  rel  Oriffin 
V.  The  Mayor  of  New  York,  4  N.  Y.  419,  423,  it  was  held  that  the 
two  clauses  of  the  constitution  which  declare  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law,  and  that  pri- 
vate property  shall  not  bo  taken  for  public  use  without  just  com- 
pensation, have  no  application  to  the  taxing  power.  It  was  also 
decided  in  that  case  that  the  power  to  tax  implies  a  power  to 
apportion  the  tax  as  the  legislature  shall  see  fit,  and  that  the  power 
of  apportionment  has  no  limit  where  there  is  no  constitutional 
restriction. 

Thea^  views  are  affirmed  in  the  case  of  Brewster  et  al.  v.  The  City 
of  Syracuse^  19  N.  Y.  116,  and  also  in  the  case  of  The  Town  of 
Guilford  v.  Board  of  Supervisors  of  Olienango  County,  13  id.  143. 
It  was  held,  in  the  former  of  these  cases,  that  the  legislature  had  the 
power  to  authorize  the  levy  of  a  tax  for  the  purpose  of  paying  to 
one  who  had  constructed  a  municipal  improvement,  in  addition  to 
the  contract  price,  which  the  corporation  by  its  charter  was  forbidden 
to  pay.  The  case  of  The  Town  of  Ouilford  v.  The  Supervisors  of 
Chenango  Co.  holds  that  the  legislature  has  the  power  to  levy  a  tax 
u])on  the  taxable  property  of  the  town  to  meet  a  claim  made  against 
the  tovm,  although  there  is  no  legal  obligation  on  the  part  of  the 
town  to  pay  such  claim ;  and  in  a  suit  against  the  town  it  had  been 
legally  determined  that  the  town  was  not  liable  to  pay  such  claim. 
In  the  case  of  Thomas  v.  Leland  et  al,  24  Wend.  65,  it  was  held  that 
an  act  of  the  legislature,  imposing  a  tax  upon  a  local  district  of  the 
State,  in  reference  to  a  public  improvement,  is  valid,  notwithstanding 
that  previous  to  the  passage  of  the  act  a  number  of  individuals  of 
such  district  had  entered  into  a  bond  to  the  State,  by  which  they 
bound  themselves  to  pay  the  whole  expense  of  the  improvement. 
Tbeae  principles  were  re-affirmed  in  the  case  of  Litchfield  v.  Vernon^ 
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41  N.  Y.  123,  and  in  the  case  of  The  People  ex  reL  Orowell  t.  Lauh 
rence  et  oi.,  id.  137. 

The  settled  principles  to  be  deduced  from  these  cases  are,  that  the 
sovereign  power  cf  taxation  is  lodged  in  the  legislature ;  that  the 
power  of  taxing  and  the  power  of  appropriating  taxation  are  iden- 
tical and  inseparable ;  that  there  is  no  constitutional  restraint  upon 
the  exercise  of  its  power ;  that  the  right  of  determining  what  portior. 
of  the  public  burdens,  by  way  of  taxation,  shall  be  borne  by  any  indi- 
vidual or  .class  of  individuals,  must  be  determined  by  the  legislature; 
that,  however  much  this  power  may  be  abused  by  the  legislature,  the 
only  check  upon  it  is  the  responsibility  of  the  legislative  body  to  its 
constituents.  Bedress  against  unjust  taxation  must  be  sought  in 
the  same  way,  and  no  other,  as  redress  against  unjust  and  oppressive 
legislation  in  the  general  enactment  of  laws  is  sought. 

The  judicial  department  of  the  government  furnishes  no  redress 
in  such  cases.  There  is  no  power  in  the  judiciary  to  remedy  injus- 
tice and  oppression  in  a  legislative  act,  except  where  in  the  attempted 
injustice  or  oppression  some  constitutional  provision  is  violated.  It 
was  so  decided  by  this  court  in  Hamilton  &  Treat  v.  SU  Louis  County 
Courts  15  Mo.  3,  where  Gamble,  J.,  said:  "It  is  a  principle,  in  con- 
struing the  constitution,  that  the  mere  fact  that  a  law  is  unjust  in 
ite  operation,  or  even  in  the  principles  upon  which  it  was  adopted, 
does  not  authorize  any  expansion  of  the  prohibitions  in  the  consti- 
tution beyond  their  natural  and  original  meaning,  in  order  to  remedy 
the  evil  in  the  particular  case.''  This  is  the  admitted  construction 
in  cases  of  legislative  enactments,  and  when  it  comes  to  passing  upon 
the  organic  law,  the  courts  have  no  power  to  construe  away  its  nat- 
ural meaning,  or  grant  relief,  on  the  supposed  ground  that  it  is 
founded  on  a  wrong  principle,  or  commits  an  injustice.  The  New 
York  cases  are  adjudications  upon  tax  laws  where  the  legislature 
was  not  restricted  in  its  action  over  the  subject  by  any  constitutional 
imitations.  But  here  the  tax  is  levied  by  the  constitution  itself, 
where,  in  the  very  nature  of  things,  there  would  be  no  limitation  or 
restriction  over  the  body  making  the  law  and  ordering  the  levy. 
There  is  nothing  objectionable  that  we  can  see  in  taxing  the  gross 
receipts  of  the  corporation.  They  iu^  an  usual  and  ordinary  subject 
of  taxation,  and  they  were  selected  as  a  species  of  property  in  this 
instance  by  the  sovereign  power,  and  we  have  no  right  to  say  that 
the  selection  was  wrong. 

It  is  further  argued  that  the  money  raised  is  not  raised  as  a  tax. 
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because  it  was  not  levied  or  obtained  for  purposes  of  revenue.  But 
this  argument^  it  seems  to  us,  is  fallacious.  The  tax /was  levied  and 
raised  for  the  purpose  of  paying  the  interest  and  principal  on  a 
part  of  the  State's  indebtedness.  How  else  does  the  State  fiay  off 
her  indebtedness  except  by  money  raised  by  taxation?  When  money 
is  once  raised  by  taxation  it  is  revenue,  without  regard  to  the  ques* 
tion  as  to  what  specific  purpose  it  is  appropriated  or  applied.  It 
is  usual  and  customary  to  levy  a  certain  rate  of  taxes  for  special 
purposes,  as,  for  instance,  a  certain  amount  to  pay  off  interest,  or  icy 
support  and  maintain  schools,  etc.  The  ordinance  says  that  the  tax 
collected  and  assessed  shall  be  applied  to  the  payment  of  certain 
obligations  for  which  the  State  is  bound.  Tliis  is  the  only  way  in 
which  the  State  can  discharge  her  indebtedness  by  the  collection  of 
taxes,  and  it  is  one  of  the  very  objects  for  which  taxation  is  resorted 
to.  The  fact  that  it  is  levied  on  the  parties  primarily  liable  does 
not  render  it  invalid,  provided  there  was  no  constitutional  iMurrier  in 
the  way  prohibiting  the  discrimination. 

It  is  admitted  by  the  agreed  case  that  the  bonds  of  the  corpora- 
tion are  outstanding  and  have  never  been  paid.  But  the  agreed 
case  nowhere  finds  that  the  ten  per  cent  tax,  levied  upon  the  gross 
earnings  of  the  road,  decreased  the  fund  to  such  an  extent  as  to 
endanger  the  prompt  payment  of  interest  on  the  preferred  bonds  in 
any  manner,  or  to  shut  out  any  of  the  distributees  prior  in  order  to 
the  claims  of  the  State  for  interest.  I  cannot,  therefore,  see  that 
the  ordinance  is  obnoxious  to  the  charge  of  impairing  the  obligation 
of  a  contract,  and  I  think  also  that  it  provides  for  nothing  more 
than  the  legitimate  exercise  of  the  power  of  taxation.  The  question, 
whether  there  was  any  informality  in  the  matter  of  making  the 
assessment,  need  not  be  discussed.  If  the  ordinance  was  valid,  the 
assessor  had  jurisdiction,  and  in  such  a  case  the  collector  cannot  be 
held  responsible  for  any  informal  or  irregular  proceeding  of  the 
assessor. 

It  follows,  therefore,  that  the  judgment  of  the  circuit  court  most 
be  reversed. 

Judgment  rwerted. 
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(40  Mo.  678.) 

Inguranes — inaurable  irUerut  qf  eonrignee. 

In  an  action  on  a  policy  of  insuTance,  tlie  petition  alleged  that  the  plaintiflb, 
being  the  owners  of  a  quantity  of  ioCi  consigned  it  to  S.  &  K.  to  be  sold  by 
them  on  commission ;  that  plaintiift  ordered  the  consignees  to  have  the  ice 
insured,  which  they  agreed  to  do,  but,  instead  of  insuring  it  in  the  names  of 
plaintifb,  they  made  the  insurance  in  their  own  names ;  that  a  portion  of  the 
ice  was  lost  by  a  peril  provided  against,  an<}  the  consignees  assigned  the 
policy  to  plaintiflb.  Defendants  demurred,  on  the  ground  that  the  consignees 
had  no  insurable  interest  in  the  ice,  and  the  demurrer  was  sustained.  Heid, 
error,  because  when  a  consignee  accepts  a  consignment,  with  instructions 
from  his  principal  to  insure  for  their  benefit,  it  becomes  his  duty  to  insure, 
and  if  heVeglects  to  do  so,  and  a  loss  occurs,  he  is  liable.    {See  note,  p.  16L) 

Action  on  a  policy  of  insurance.    The  opinion  states  the  case. 
Morris  Jk  Peabod]/,  for  appellants. 
L.  EcUan,  for  respondent 

Adams,  J.  This  was  an  action  on  a  policy  of  insnrance  issaed 
by  defendant  The  plaintiffs  filed  a  second  amended  petition,  to 
which  the  defendant  demurred ;  the  demurrer  was  sustained  and 
judgment  given  thereon  against  the  plaintiffs,  from  which  they 
appealed  to  the  general  term,  where  the  judgment  of  the  speciid 
term  was  afiHrmed,  and  the  plaintiffs  have  appealed  to  this  court. 

The  petition  substantially  sets  forth  that  the  plaintiffs,  being  the 
owners  of  fire  barges  of  ice,  on  the  upper  Mississippi  river,  consigned 
the  same  to  Scherholtz  &  Ellinesmith,  of  the  city  of  St  Louis,  to  be 
sold  by  them  on  commission ;  that  the  plaintiffs  ordered  the  con- 
signees to  have  the  ice  insured,  and  that  the  consignees  undertook 
the  agency  and  agreed  to  hare  the  ice  insured  for  plaintiffs.  Instead 
of  insuring  the  ice  in  the  names  of  the  plaintiffs,  they  made  the 
insurance  in  their  own  names,  to  indemnify  themselves  in  case  od 
loss,  as  they  would  be  liable  for  such  loss,  having  disobeyed  the 
instructions  of  their  principals  in  not  procuring  insurance  in  theit 
names.    One  of  the  barges  of  ice  was  lost  by  a  peril  provided  againsti 
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and  the  consigneeB  assigned  the  policy  to  plaintifb,  and  thiB  suit 
was  brought  by  them  as  assignees  for  the  value  of  the  lost  cargo. 
The  alleged  ground  of  demurrer  was  that  the  consignees  had  no 
insurable  interest  in  the  ice. 

A  consignee,  as  ^ch,  has  no  insurable  interest  in  goods  consigned 
to  liim  for  sale  on  commission,  unless  it  be  to  the  extent  of  the  com- 
missions  or  profits  he  expects  to  derive  from  such  sales.  This  he 
has  a  right  to  insure,  regardless  of  any  instructions  from  the  con- 
signor. But  if  he  accepts  a  consignment,  with  instructions  from  his 
principals  to  insure  for  their  benefit,  it  becomes  his  duty  to  insure ; 
and  if  he  neglects  to  do  so,  and  a  loss  occurs,  he  is  liable  to  them 
for  the  amount.  The  consignees,  in  the  case  under  consideration, 
instead  of  taking  out  a  new  policy  in  the  names  of  their  principals, 
had  the  risk  entered  on  their  own  i)olicy  in  their  own  names,  as  a 
convenient  mode  of  indenmifying  themselves  against  such  damage 
as  they  might  suffer  in  not  insuring  in  the  names  of  their  principals. 

1  think  they  had  the  right  to  thus  protect  themselves,  and,  to  this 
end,  they  ought  to  be  considered  as  interested  to  the  ftiU  value  of  the 
ice.  See  Bartlett  et  al  v.  Walter,  13  Mass.  267 ;  Oliver  v.  Oreene,  5 
id.  133 ;  Herkimer  v.  Rice,  27  N.  Y.  163. 

After  being  ordered  to  insure,  the  consignees  might  have  con- 
sidered themselves  trustees  for  the  consignors,  and  insured  in  their 
own  names  for  them.  My  impression  is  that  in  such  case  the  ^  posi- 
tive stipulation  of  the  underwriter  to  pay  the  loss  to  the  agent,- 
would  never  be  rendered  void  by  the  inability  of  the  party  really 
assured  to  sustain  an  action  on  the  policy  in  his  own  name.''    See 

2  Duer  Ins.  7,  §  6.  In  such  case,  the  policy  ought  to  inure  to  the 
benefit  of  the  principal,  and  the  agent  or  consignee  be  treated  as  a 
trustee  of  an  express  trust,  and  the  amount  of  recovery  would  go 
to  his  principal  But  whether  he  is  a  trustee  of  an  express  trust  or 
not,  he  is,  nevertheless,  a  trustee  for  the  consignor ;  and,  in  a  suit 
upon  the  policy,  in  the  name  of  the  consignee,  this  may  be  shown 
in  order  to  show  that  he  had  an  insurable  interest  as  trustee  for  his 
consignor.    The  demurrer  in  this  case  ought  to  have  been  overruled. 

Judgment  reversed,  and  cause  remanded. 

Note.  —  A  person  having  a  special,  Itmlted  Interest,  or  who  would  suffer  any  dlsad* 
WK^tage  by  the  destruction  of  the  property,  either  by  loss  of  profit  or  otherwise,  has 
an  Insurable  Interest,  whether  or  not  he  has  any  lien  upon,  title  In  or  possession  of  the 
pioperty.  Iruurance  Co,  y.  Chaste  5  Wall.  609, 613 ;  Putnam  ▼.  MereantU^  Mcurine  Ins.  Od., 
5  Mete.  386 ;  Eastern  B.  R.  Co.  y.  ROUf  Fire  Ins,  Co.,  96  Mass.  490;  Ins.  Co.  y.  Woodruff 
I  Dutch  541 ;  OarUr  y.  The  Bitmbdtdt  Ins,  Co,,  12  Iowa,  287. 
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Amooirthe  parttoalar  Interests  which  may  be  insured  are  the  tBtorests  of  the  fol 
lowing  poisons :  ▲  rerenioner,  a  mortgagor,  a  mortgagee,  a  creditor  having  a  lien,  a 
consignee,  factor  or  agent  haying  a  lien  on  goods  for  advances ;  a  mechanic  having  a 
lien  on  a  building  for  labor  and  materials ;  a  commission  merchant  entitled  to  com- 
missions on  sales,  or  any  perM>n  having  possession  under  a  contract  that  may  afford 
him  proUt  or  emolument ;  a  vnurehouaeman,  wharfinger,  compon  carrier,  or  bailee  of 
goods ;  a  landlord  who  has  a  lien  for  rent  upon  his  tenant's  goods ;  a  sherlir  who  has 
seised  goods  upon  execution  or  attachment ;  the  vendor  and  vendee  under  an  ezecir 
tory  contract  of  sale;  executors,  admlnLstrators,  partners,  assignor,  lessees  and  tros- 


For  a  fun  dIsoutsloB  of  the  Insurable  Interest  of  each  of  these  persons,  see  Flan* 
ders  on  Fire  Inguranoe,  ttt;  Angell  on  Fire  and  Life  Insurance,  M;  S  Am.  Lead. 
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Halkt  0t  dL,  plamtifFs  in  error,  y.  Orrr  op  Phiuldblfhia. 

(a8P6im.8t.4S.) 
(JhmtHMional  law — deeiaratorj/  statutes. 

Tbe  snpreme  oonrt  of  FennBjlTania  decided  that  under  the  laws,  aa  to  the 
opening  of  roads  in  Philadelphia,  interest  was  to  he  allowed  on  an  award 
from  the  date  of  the  assessment.  By  the  act  of  1867,  the  legislatore  pro- 
Tided  that  the  award  should  be  enforced  **  in  the  same  manner  as  provided 
by  law  in  the  opening  of  roads  in  the  city  of  Philadelphia."  By  the  act  of 
1809,  the  legislature  declared  that  the  true  intent  and  meaning  of  the  act  of 
1807  were ''  that  no  interest  shall  he  allowed  on  damages  for  ground  taken,  up 
to  the  time  of  their  payment  on  the  issue  of  any  warrant  for  their  payment 
by  the  dty  of  Philadelphia."  In  a  caae  arising  under  the  act  of  1867,  hM, 
that  the  act  of  1869,  an  expository  act,  was  destitute  of  retroactive  force, 
because  it  was  an  act  of  judicial  power,  and  was  in  contravention  of  the  con- 
stitution of  the  State,  which  declares  that  no  man  can  be  deprived  of  his 
property  ^  unless  by  the  judgment  of  his  peers  or  the  law  of  the  land."  (See 
note,  p.  160.) 

AcnoK  iii>on  an  award  bronght  by  Haley  ei  dL  against  the  city  of 
Philadelphia.  Under  the  act  of  March  26, 1867^  plaintiffs'  property 
was  appropriated  for  a  park  and  vested  in  the  dty.  The  report  of 
the  jury  assessing  damages  was  filed  April  14, 1868,  but  it  was  not 
confirmed  until  May  9,  1868.    The  principal  sum,  145,746.74,  was 


154  PENNSYLVANIA, 


Haley  ▼.  Citj  of  Philadelpliia. 


paid  April  3, 1869,  and  was  receiyed  by  plaintiffs  under  an  agreement 
that  their  claim  to  interest  should  not  be  prejudioed. 
The  plaintiffs'  points  were  : 

1.  The  plaintifb  are  entitled  to  recover  interest  on  the  amount 
t>warded  them  from  the  day  upon  which  the  jury  returned  and  filed 
ilicir  report,  to  wit,  from  April  14, 1868. 

2.  The  plaintiffs  are  entitled  to  recover  interest  upon  the  amount 
due  and  unpaid  from  the  date  of  the  payment  of  the  principal,  to 
wit,  from  April  8, 1869. 

The  court  (Hare,  P.  J.)  instructed  the  jury  to  find  the  full 
amount  of  the  plaintifib'  claim,  and  reserved  tiie  points. 

The  jury  found  for  the  plaintiffs  $2,842.62. 

Judgment  was  afterward  entered  on  the  reserved  points  for 
f 2,504.91,  being  interest  from  the  confirmation  of  the  report 

The  plaintiffs  toolc  a  writ  of  error  and  assigned  for  error;  not 
entering  judgment  for  the  amount  of  the  verdict 

By  the  act  of  April  14,  1868  (a  supplement  to  act  of  March  26, 
1867),  §  10,  Pamph.  Laws  1086,  it  is  provided,  among  other  thingSi 
that  ^^  whenever  any  report  of  the  commissioners  or  jury  shall  have 
been  confirmed  by  the  court,  the  valuation  shall  be  forthwith 
payable  by  the  city  of  Philadelphia."  By  another  supplement, 
April  21,  1869,  §  9,  Pamph.  Laws,  1196,  it  is  enacted  that  ''  the 
true  intent  and  meaning  "  of  the  acts  of  1867  and  1868  were,  "  thai 
no  interest  shall  be  allowed  on  damages  for  ground  taken,  up  to  the 
time  of  their  payment  on  the  issue  of  any  warrant,  for  their  payment 
by  the  city  of  Philadelphia." 

J.  Parsons  (with  whom  was  <7.  C.  BuUUt)^  for  plaintiffs  in  error. 

C,  ff.  Jones  (with  whom  was  T.  J.  Barger,  city  solicitor),  for 
defendant  in  error. 

Sharswood,  J.  It  was  undoubtedly  competent  for  the  legisla- 
ture, in  providing  for  the  ascertainment  and  jmyment  of  damages 
for  property  taken  and  appropriated  for  public  use,  as  in  this  case 
of  the  Fairmount  Park,  to  direct  at  what  time  the  amount  should 
be  payable,  and  a  jury  in  assessing  the  damages  must  govern  itself 
accordingly.  It  might  be  a  more  just  provision  to  direct  in  every 
case  interest  from  the  date  of  the  assessment  We  must  look  to 
■ad  be  governed  by  the  law  as  it  stood  at  the  time  when  the  jury 
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made  the  assessment  The  10th  section  of  the  act  of  April  14^ 
1868,  Pamph.  Laws,  1086,  has  no  application  to  this  case,  because, 
although  the  report  of  the  jury  was  filed  on.  the  14th  day  of  April, 
1868,  the  day  the  act  was  approved  by  the  governor,  and  became  a 
law,  yet  the  jury  had  been  appointed,  proceeded  and  found  their 
verdict  under  the  previous  act  of  March  26, 1867,  Pamph.  Laws,  547. 
By  the  dd  section  of  that  act  it  was  provided  that  owners  of  ground 
taken  should  be  paid  according  to  the  value  to  be  ascertained  by  a 
jury:  '^And  said  jury  shall  proceed,  and  their  award  shall  be 
reviewed  and  enforced,  in  the  same  manner  as  provided  by  law  in 
the  opening  of  roads  in  the  city  of  Philadelphia.''  It  was  settled 
by  this  court  in  TTie  City  of  Philadelphia  v.  Dyer^  41  Penn.  463, 
that  under  the  laws,  as  to  the  opening  of  roads  in  the  city  of  Phila- 
delphia, interest  is  to  be  allowed  from  the  date  of  the  assessment. 
We  are  of  opinion  that  the  court  below  erred  in  reducing  the  amount 
of  the  verdict  and  entering  judgment  for  such  reduced  amount 
under  the  reserved  point. 

The  only  other  question  which  can  arise  upon  this  record  is,  as  to 
the  effect  of  the  act  of  April  21, 1869,  §  9,  Pamph.  Laws,  1194.  This 
section  is  a  legislative  declaration  that  the  true  intent  and  meaning 
of  the  acts  of  1867  and  1868  were,  ^^  that  no  interest  shall  be  allowed 
on  damages  for  ground  taken,  up  to  the  time  of  their  payment  on 
the  issue  of  any  warrant  for  their  payment  by  the  city  of  Philadel* 
phia."  In  connection  with  this  act,  much  reliance  is  placed  upon 
the  case  of  O'Connor  v.  Warner ,  4  W.  &  S.  223,  m  which  it  was 
held  by  this  court  that,  until  the  judiciary  has  fixed  the  meaning  of 
a  doubtful  law  upon  which  rights  have  become  vested,  it  may  be 
explained  by  legislative  enactment.  It  is  clear  that  this  principle 
was  only  intended  to  apply  to  a  law  the  construction  of  which  was 
really  doubtful.  Chief  Justice  Oibsok,  in  that  case,  declares  that 
''  a  legislative  direction  to  perform  a  judicial  function  in  a  particu- 
lar way  would  be  a  direct  violation  of  the  constitution,  which  assigns 
to  each  organ  of  the  government  its  exclusive  function  and  a  limited 
space  of  action."  Lambertson  v.  ffogan,  2  Barr,  25;  Qreenough  v. 
Oreenoughy  11  Penn.  St.  495.  It  would  be  monstrous  to  maintain  that, 
where  the  words  and  intention  of  an  act  were  so  plain  that  no  court 
had  ever  been  appealed  to  for  the  purpose  of  declaring  their  mean- 
ing, it  was,  therefore,  in  the  power  of  the  legislature,  by  a  retrospect- 
ive law,  to  put  a  construction  upon  them,  contrary  to  their  obvious 
letter  and  spirit    Reiser  v.  The  William  Tell  Saving  Fund  Assoda- 
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tion,  39  Penn.  St  137,  is  an  authority  in  point  against  such  a  doo> 
trine.  An  expository  act  of  assembly  is  destitute  of  retroactive  force, 
because  it  is  an  act  of  judicial  power,  and  is  in  contravention  of  the 
ninth  section  of  the  ninth  article  of  the  oonstitation,  which  dedaree 
that  no  man  can  be  deprived  of  his  property,  ^'tmless  by  the  judg* 
men^  of  his  peers  or  the  law  of  the  land.'' 

Judgment  reversed,  and  now  judgment  for  the  plaantiifE  for  the 
amount  found  by  the  verdict 

Judgment  accordingly. 

NoTB.— In  PeotAe  y.  Superviaon  of  NewTork^  18  N.  T.  4M,  the  legtolainre,  after  the 
courts  had  decided  that  InsuraDce  companies  were  taxable  at  a  certain  rate  under  an 
existing  statute,  passed  an  act  declaring  it  to  haye  been  the  intention  and  the  true 
construction  of  such  existing  statute,  that  insurance  companies  should  be  taxable 
only  at  a  certain  other  rate,  and  the  court  of  appecUs  held  that,  while  the  declaratory 
act  might  introduce  a  new  rule  for  the  taxation  of  such  companies  after  its  passage,  it 
was  inelTectual  in  regard  to  the  interpretetion  of  the  prior  statute  in  controyersies 
pending  in  court,  and  that  the  legislature  cannot  control  the  courts  in  respect  to  the 
construction  of  statutes.  In  cases  arising  before  the  declaratory  statute.  To  the 
same  elTect  is  Oreenough  y.  Qreenough,  11  Penn.  St.  494 ;  Dcah  y.  Van  Kleekn  7  Johns.  498 ; 
Oovemar  y.  PorUr,  5  Humph.  165.  It  is  beyond  the  legislatlye  power  to  set  aside  the 
Judgments  of  the  courts,  to  require  them  to  grant  new  trials,  or  to  do  any  other  partic- 
ular act  in  the  progress  of  a  judicial  inquiry.  Stale  y.  Flemino^  7  Humph.  168;  Dorr*! 
OoBC,  8  R.  1. 291 ;  PUsqua'8  Oue,  6  Pick.  64. 

Thus  the  legislature  cannot  grant  the  right  to  appeal  a  case  after  it  was  gone  under 
the  general  statute.  Burch  y.  Newberry^  10  N.  Y.  874 ;  HiU  y.  Sunderland^  8  Vt.  507.  But 
see  ProtU  y.  Berry,  2  Gill.  147,  and  Stale  y.  Northern  Cent/raH  R.  R.  Ok,  IB  Md.  198,  wherein 
it  was  held  that  the  legislature  could  allow  an  appeal  in  a  particular  case. 

So  it  is  beyond  the  legislatiye  power  to  reyiye  a  commission  for  proylng  claimi 
against  an  estate  after  It  has  once  expired  (Bnidford  y.  BrooHt,  2  Ark.  284),  or  to  grant 
a  continuance  in  a  pending  case  (Burt  y.  TTiUtonu,  24  id.  91),  or  to  forbid  an  appellate 
court  to  reverse  a  decision  of  the  court  below,  without  a  yote  of  the  majority  of  the 
Judges  competent  to  eit.    CZopp  y.  Ely,  8  Dutch.  022. 

.Nor  has  the  legislature  power  to  grant  a  new  trial.  XsioCt  y.  Tr62>b,8GreenL826; 
Ourhamy.LeuTtoton,  4  id.  140;  Freat)er  y.  XiopsZey,  48  Ala.  224 ;  DeehatUUux  y.  FalrtMldt^ 
15  Penn.  St.  18 ;  Taylor  y.  Place,  4  R.  1. 824 ;  MiUer  y.  State,  8  Gill.  145;  AXkinnn  y.  JXtn- 
Ujp,  60  Me.  Ill ;  Touno  y.  Stale  Banh,  4  Ind.  80L 

For  a  full  discussion  of  the  subject  of  declaratory  legislation,  see  Oooley's  Const 
Um.  98,  et  eeq,  —  Bbp. 
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Day,  plaintifl  in  error,  y.  Zdocbbicak. 

(6BP«im8l.m) 
PramiBiorjf  noU.    AttaehmerU*    Qami$h$nenL 

A,  on  the  Ist  of  March,  1866,  gaye  his  negotiable  promlBSorj  note  to  B,  iMbjable 
in  two  years.  C,  a  creditor  of  B,  aerved  an  attachment  on  A,  as  garnishee, 
in  November,  1867.  B  indorsed  the  note  February  22,  1868,  to  D,  bona  fide 
for  Talue,  D  haying  no  notice  of  the  attachment,  bat  having  heard  that  B 
had  failed.  After  maturity,  A  paid  the  amount  of  the  note  to  D,  BM,  that 
the  note  was  discharged,  and  that  A  was  not  liable  under  the  attachment 

SoiBE  PA0IA8  in  a  foreign  attachment  by  Peter  Zimmeitaan 
against  Israel  L.  Day,  garnishee  of  Depne  S.  Miller,  issned  Septem- 
ber 7,  1868.  It  appeared  that,  on  the  let  of  March,  1866,  Day  gave 
his  negotiable  promissory  note,  payable  in  two  years,  to  Miller,  and 
that  the  foreign  attachment  was  issned  and  served  November  8, 1867, 
at  the  suit  of  Zimmerman,  a  creditor  of  Miller.  On  the  22dof  Feb- 
mary,  1868,  Miller  indorsed  the  note  to  Yohe  &  Depue  bona  fide  for 
value,  the  purchasers  having  no  notice  of  the  attachment,  but  hav- 
ing heard  that  Miller  had  failed.  After  maturity.  Day  paid  the 
amount  of  the  note  to  Yohe  &  Depue,  the  holders. 

The  defendant  submitted  these  points,  which  the  court  refused: 

1.  If  Yohe  &  Depue  bought  the  note  of  the  defendant  without 
actual  notice  of  the  attachment  before  its  maturity,  the  payment  to 
them  by  defendant  was  a  good  and  valid  defense  to  this  attachment, 
and  their  verdict  must  be  for  the  defendant. 

2.  There  is  no  evidence  that  the  defendant  Day  in  any  way  assisted 
Miller  in  passing  the  note  in  question  to  Yohe  &  Depue. 

The  verdict  was  for  the  plaintiff  against  the  garnishee^  foi 
t416.83. 

The  garnishee  removed  the  case  to  the  supreme  court,  and,  among 
others,  assigned  for  error  the  refusal  to  affirm  his  points. 

O.  Junhiny  for  plaintifl  in  error.  The  presumption  is,  that  an 
indorsee  has  received  the  note  in  the  usual  course  of  bimness.  Sfiy- 
der  V.  miey,  6  Penn.  St.  164.  The  doctrine  of  implied  notice  by  lis 
vendens  is  not  applicable  in  such  cases.    Kieffer  v.  Ehlevy  18  Penn.  St 
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388 ;  Hin  v.  Kraft,  29  id.  186;  Ludlow  v.  Bingham,  4  DalL  47;  Maim 
Ins.  Co.  V.  Weeks,  7  Maes,  439 ;  Enos  v.  Tuttle,  8  Conn.  27 ;  Huff  v. 
JA7fe,  7  Yerg.  42 ;  Hinsdill  v.  Stafford,  11  Verm.  309 ;  ZtWto  v. 
Hah,  id.  482;  Eunson  y.  iTM^y,  2  Mass.  82;  OratU  y.  iS%at0, 16  id. 
341 ;  Oushman  y.  iTayn^,  20  Piok.  182. 

J.  0.  Shipman  (of  New  Jersey)  and  L.  D.Vail,  for  defendant  in 
error. 

Williams,  J.  The  law  is  well  settled  that  a  promissory  note  is 
liable  to  be  attached  before  maturity  in  the  hands  of  the  maker,  at 
the  suit  of  a  creditor  of  the  payee.  Though  not  due,  it  is  a  debt 
within  the  meaning  of  the  attachment  laws,  and,  therefore,  as  between 
the' payee  and  attaching  creditor,  it  is  bound  by  the  sendee  of  the 
attachment  on  the  maker ;  and  if,  after  being  attached,  it  remains 
in  the  hands  of  the  payee  until  maturity,  it  is  bound  by  the  attach- 
ment as  against  all  persons  into  whose  hands  it  may  thereafter  come. 
But  the  attachment  is  unayailing,  as  against  a  bona  fide  holder  or 
indorsee,  for  yalue,  to  whom  it  has  been  transferred  before  maturity, 
without  actual  notice  of  the  attachment  The  doctrine  of  notice  by 
lis  pendens  is  not  applicable  to  such  a  case.  Kieffer  y.  Ehler,  18 
Penn.  St.388;  JKHy.-ff'ro/i?,29id.  186;  and,  therefore,  a  subsequent 
holder  is  not  affected  with  constructiye  notice  of  the  attachment. 

In  the  case  before  us,  the  eyidence  shows  that  Yohe  &  Deptie  pur* 
chased  the  note  in  controversy  of  the  payee,  at  their  banking-house 
in  Easton,  shortly  before  its  maturity,  for  $5,460,  without  any  notice 
of  the  attachment  whatever.  The  fact  that  they  had  heard  that  the 
payee  had  failed  and  gone  west  was  not  sufficient  to  put  them  upon 
inquiry,  as  to  his  right  to  dispose  of  the  note.  It  was  no  notice  of 
the  attachment,  nor  of  any  thing  from  which  it  could  be  inferred. 
It  is  clear,  then,  that  they  took  a  good  title  to  the  note  as  against 
the  plaintiff's  attachment.  There  was  no  evidence  that  the  defendant 
assisted  the  payee  in  selling  the  note,  or  that  he  knew  of  his  inten- 
tion to  dispose  of  it  until  after  the  sale  had  taken  place.  Nor  was 
there  any  evidence  that  the  defendant  colluded  with  the  payee  for 
the  purpose  of  enabling  him  to  hinder  or  defraud  his  creditors.  So 
far  as  the  defendant's  cross-examination  shows,  and  this  is  all  the  evi- 
dence on  the  subject,  he  did  not  purchase  the  property  for  which 
the  note  in  part  payment  was  given,  for  less  than  its  value,  nor  with 
intent  to  cover  it  up  and  conceal  it  from  the  payee's  creditors.    The 
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defendant  was  dearly  entitled,  under  the  uncontradicted  eyidence  in 
the  case,  to  an  affirmative  answer  to  the  points  which  were  sabmitted 
by  his  connseL  Instead  of  declining  to  charge  as  requested,  tiie 
court  should  have  instructed  the  jury  that  there  was  no  eyidence 
that  the  defendant,  in  any  way,  assisted  the  payee  in  passing  tho 
note  to  Yohe  &  Depue ;  and  if  they  bought  it  without  actual  notice 
of  the  attachment,  before  its  maturity,  the  payment  to  them  by 
defendant  was  a  good  and  valid  defense  to  the  attachment,  and  their 
verdict  must  be  for  the  defendant 

It  is  clear  that  under  the  law  and  the  evidence,  the  plaintiff  waf 
not  entitled  to  recover. 

Judgment  reversed,  and  a  venire  faeias  d$  novo  awarded. 


MoBBis'  BuK  Goal  Oc,  plaintiffs  in  error,  y.  Babolat  Goal  Oow 

^  (eBPeiiii.8l.118.) 

Beiiraini  of  trade,    Contpvraoy,    lUegal  eeiUraei, 

Five  coal  corporationB  of  PennsjlYania  entered  into  an  agreement,  in  New  York* 
b7  which  the/  agreed  to  divide  the  market  for  the  bituminouB  coal,  from  th* 
two  coal  regions  of  which  thej  had  control,  in  certain  proportions ;  to  appoint 
a  committee  to  take  diarge  of  the  business  of  all  the  corporations,  and  to 
appoint  a  general  sales-agent,  to  be  stationed  at  Watkins,  New  York.  BSf 
the  agreement,  it  was  farther  provided,  that  each  company  was  to  deliver  its 
proportion  of  the  coal  at  such  times  and  to  such  parties  as  the  commitiea 
should, from  time  to  time,  direct ;  that  the  committee  ahould  adjust  the  prices 
of  coal  in  the  different  markets ;  that  the  general  agent  should  direct  a  sua- 
pension  of  shipment  or  delivery  of  coal  by  anj  of  the  companies  making 
sales  or  deliveries  beyond  its  proportion.  By  a  statute  of  New  York,  "  If  twa 
or  more  persons  shall  conspire  to  commit  any  act  injurious  ...  to  trade 
or  commerce,  they  shall  be  deemed  guilty  of  a  misdemeanor."  In  an  action 
on  a  draft,  given  in  furtherance  of  this  agreement,  hM,  that  the  agreement 
was  in  contravention  of  the  statute  and  against  public  policy,  and,  theref or^^ 
Olegal  and  void ;  also,  that  the  draft  was  tainted  with  the  illegality,  and 
eouM  not  be  recovered  upon. 

AonOK  by  tiie  Morns'  Bnn  Goal  Oompany  against  the  Barclay 
Goal  Company  upon  an  accepted  draft  on  the  defendants,  in  favof 
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of  plaintiflSy  for  12^466.99.    The  opinion  states  the  facts.   Judgment 
for  defendants.    Plaintiffs  took  out  a  writ  of  error. 

# 

U.  M^rcur  (with  whom  was  J?«  Overton,  Jr.),  for  plaintifb  in  error. 
The  agreement  was  but  for  a  year,  and  to  operate  in  bnt  a  limited 
portion  of  the  Btate  of  New  York ;  it  was  not  a  general  restraint  of 
trade,  and,  therefore,  was  good.  Ghitty  on  Contracts,  591,  597,  599. 
The  restraint  is  valid,  unless  plainly  beyond  what  the  party's  inter- 
ests require.  Wickens  y.  Evans,  3  Yerg.  &  J.  318.  The  action  is  on 
th«  dnrft,  and  the  contract  was  not  needed  to  establish  it  Swan  v. 
Scott,  11  Serg.  &  Rawie,  161;  Thomm  v.  Brady,  10  Penn.  St  164; 
Soott  V.  Duffy,  14  id.  20.  The  contract  was  executed.  Lestapies  v. 
Ingraham,  5  Penn.  St  71;  Fox  v.  Cash,  11  id.  207.  The  defendant's 
acceptance  was  on  a  new  consideration.  Tole  y.  Armstrong,  4  Wash. 
0.  0.  299. 

J,  De  Witt,  for  defendant  in  error. 

Agnew,  J.  This  was  an  action  on  a  bQl,  drawn  upon  one  part^ 
m  f ayor  of  another  party,  to  a  contract  between  fiye  coal  companies, 
for  a  sum  found  due  in  the  equalization  of  prices  under  the  contract 
It  raises  a  question  of  great  importance  to  the  citizens  of  this  State 
and  the  State  of  New  York,  where  the  contract  was  made,  and  was 
in  part  to  be  executed,  to  wit :  Whether  the  contract  was  illegal  as 
being  contrary  to  the  statute  of  New  York,  or  at  common  law,  or 
against  public  policy.  The  instrument  bears  date  the  15th  day  of 
February,  1866.  The  parties  are  fiye  coal  companies,  incorporated 
under  the  laws  of  Pennsylyania,  to  wit :  The  Fall  Brook  Coal  Com- 
pany and  Morris'  Bun  Coal  Company,  of  the  Blossburg  coal  region; 
and  the  Barclay  Coal  Company,  Fall  Creek  Bituminous  Coal  Com- 
pany and  Towanda  Coal  Company,  of  the  Barclay  coal  region. 
By  the  agreement,  the  market  for  the  bituminous  coal  from  these 
two  regions  is  diyided  among  these  parties  in  certain  proportions. 
A  committee  of  three  is  appointed  to  take  charge  and  control  of  the 
business  of  all  these  companies,  to  decide  all  questions  by  a  certain 
vote,  and  to  appoint  a  general  sales  agent,  to  be  stationed  at  Watkins, 
New  York.  Proyision  is  made  for  the  mining  and  deliyery  of  coal, 
their  kinds,  and  for  its  sale  through  the  agent,  subject,  howeyer,  to 
this  important  restriction,  that  each  party  shall,  at  its  own  costs  and 
expense,  deliyer  its  proportion  of  the  different  kinds  of  coal  in  tlie 
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different  markets  cU  such  times  and  to  such  parties  as  the  committee 
shall,  from  time  to  time,  direct ^  The  committee  is  aathorized  to 
adjust  the  prices  of  coal  in  the  different  markets  and  the  rates  of 
freight^  and  also  to  enter  into  such  an  agreement  with  the  anthracite 
ooal  companies  as  will  promote  the  interests  of  these  parties.  Then 
comes  an  important  provision  that  the  companies  may  sell  their  coal 
themselves^  but  only  to  the  extent  of  their  proportion,  and  only  at 
the  prices  adjusted  by  tl^  committee.  It  is  also  provided  that  the 
general  sales  agent  shall  direct  a  suspension  of  shipment  or  deliveries 
of  coal  by  any  party  making  sales  or  deliveries  beyond  its  proportion, 
and  thereupon  such  party  shall  suspend  shipments  until  the  com- 
mittee shaU  direct  a  resumption.  Detailed  reports  of  the  business 
are  to  be  made  by  the  companies  to  the  general  sales  agent  at  fixed 
and  short  intervals,  and  settlements  are  to  be  made  by  the  committee 
monthly,  prices  averaged^  and  payments  made  by  the  companies  in 
excess  to  those  in  airear;  and,  finally,  each  party  binds  itself  not  to 
cause  or  permit  any  coal  to  be  shipped  or  sold  otherwise  than  as  the 
same  lias  been  agreed  upon,  and  that  all  rules  and  regulations  by 
the  executive  committee,  in  relation  to  the  business,  shall  be  faithfully 
carried  out 

In  regard  to  the  relation  these  companies  hold  to  the  public,  the 
field  of  their  mining  operations,  the  markets  they  supply,  the  extent 
of  their  coal  fields,  and  the  general  supply  of  coal,  the  distinguished 
referee.  Judge  Elwbll,  finds  as  follows :  "  The  Barclay  and  Blossburg 
coal  mines  are  the  only  coal  mines  furnishing  the  kind  of  coal  mined 
and  shipped  by  these  companies,  except  the  Cumberland  coal,  which 
latter,  in  order  to  reach  the  same  markets  north,  would  have  to  be 
shipped  by  tide-water.  There  was  some  of  the  same  kind  of  coal 
mined  in  McEean  and  Elk  counties,  in  this  State,  but  in  quantities 
so  small  as  that  it  was  not  considered  by  these  companies  as  coming 
into  competition  with  them.  The  coal  of  the  Blossburg  and  Barclay 
regions  is  adapted  to  mechanical  purposes  and  for  generating  steam. 
^Vlierever  sold,  it  comes  into  competition  with  anthracite  coal,  and 
also  with  the  Cumberland  coal  sent  by  tide-water  to  Troy,  N.  Y.,  to 
which  point  both  kinds  of  bituminous  coal  are  shipped." 

During  the  season  of  1866,  these  companies  made  sales  of  coal  at 
Oswego  and  Buffalo,  to  parties  who  shipped  to  Chicago,  Milwaukie 
and  other  western  cities.  It  there  came  into  competition  to  some 
extent  with  Pittsburg  coal.  The  latter  is  used  for  making  gas,  but 
the  coal  of  these  companies  cannot  be  used  for  that  purpose. 

Vol.  VIII.  —  21 
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The  referee  found  that  the  statute  of  New  York  is,  ^  if  two  or 
more  persons  shall  oonspire,''  fir^t,  ''to  commit  any  offense  ;"  sec- 
ond, ''  to  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  they  shall  be  deemed  guiliy  of  a 
misdemeanor.'' 

The  referee  found,  as  his  conclusion  ui>on  the  whole  case,  that  the 
contract  was  void  by  the  statute,  and  void  at  common  law,  as  against 
public  policy.  The  restraint  of  the  contract  upon  trade  and  its 
injury  to  the  public  is  thus  clearly  sot  forth  by  the  referee :  ^  These 
corporations,"  he  says, ''  represented  almost  the  entire  body  of  bitu* 
minous  coal  in  the  northern  part  of  the  State.  By  combination 
between  themselves  they  had  the  power  to  control  the  entire  market 
in  that  district.  And  they  did  control  it  by  a  contract  not  to  ship 
and  sell  coal  otherwise  than  as  therein  provided.  And,  in  order  to 
destroy  competition,  they  provided  for  an  arrangement  with  dealers 
and  shippers  of  anthracite  coal.  They  were  thereby  prohibited 
from  selling  under  prices  to  be  fixed  by  a  committee  representing 
each  company.  And  they  were  obliged  to  suspend  shipments,  upon 
notice  from  an  agent  that  their  allotted  share  of  the  market  had 
been  forwarded  or  sold.  Instead  of  regulating  the  business  by  the 
natural  laws  of  trade,  to  wit :  Those  of  demand  and  supply,  these 
companies  entered  into  a  league,  by  which  they  could  limit  tiie  sup- 
ply below  the  demand,  in  order  to  enhance  the  price.  Or,  if  the 
supply  was  greater  than  the  demand,  they  could,  nevertheless,  com- 
pel the  payment  of  the  price  arbitrarily  fixed  by  the  joint  committee. 
The  restraint  on  the  trade  in  bituminous  coal  was,  by  this  contract, 
as  wide  and  extensive  as  the  market  for  the  article.  It  already 
embraced  the  State  of  New  York,  and  was  intended  and  no  doubt 
did  affect  the  market  in  the  western  States.  It  is  expressly  stipu- 
lated that  the  parties  to  this  contract  shall  not  be  considered  as 
partners.  The  agreement  was  not  entered  into  for  the  purpose  of 
aggregating  the  capital  of  the  several  companies,  nor  for  greater 
facilities  for  the  transaction  of  their  business,  nor  for  the  protection 
of  themselves  by  a  reasonable  restraint,  as  to  a  limited  time  and 
space,  upon  others  who  might  interfere  with  their  business." 

The  plaintiff  in  error's  reply  to  this  vigorous  statement  of  the 
purpose  of  the  contract,  and  its  effect  ui>on  the  public  interest, 
alleges  that  its  true  object  was  to  lessen  expenses,  to  advance  the 
quality  of  the  coal,  and  to  deliver  it  in  the  markets  it  was  to  supply, 
in  the  best  order  to  the  consumer.    This  is  denied  by  the  defend* 
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Silts  ;  but  it  seems  to  ns  it  is  immaterial  whether  these  positions  are 
sustained  or  not  Admitting  their  correctness,  it  does  not  follow 
that  these  adyantages  redeem  the  contract  from  the  obnoxious  effects 
so  strikingly  presented  by  the  referee.  The  important  fact  is,  that 
these  companies  control  this  immense  coal  field ;  that  it  is  the  great 
source  of  snpply  of  bituminons  coal  to  the  State  of  N'ew  York  and 
large  territories  westward  ;  that,  by  this  contract,  they  control  the 
price  of  coal  in  this  extensive  market,  and  make  it  bring  sums  it 
would  not  command  if  left  to  the  natural  laws  of  trade ;  that  it 
concerns  an  article  of  prime  necessity  for  many  uses ;  that  its  oper- 
ation  is  general  in  this  large  region,  and  affects  all  who  use  coal  as 
a  fuel ;  and  this  is  accomplished  by  a  combination  of  all  the  com- 
panics  engaged  in  this  branch  of  business  in  the  large  region  where 
they  operate.  The  combination  is  wide  in  scope,  general  in  its 
influence,  and  injurious  in  effects.  These  being  its  features,  the  con- 
tract is  against  public  policy,  illegal,  and  therefore  void. 

The  illegality  of  contracts  affecting  public  trade  appears  in  the 
books  under  many  forms.  The  most  frequent  is  that  of  contracts 
between  indiyiduals,  to  restrain  one  of  them  from  performing  a 
business  or  employment.  The  subject  was  elaborately  discussod  in 
the  leading  case  of  MiteMl  v.  Reynolds,  1  P.  Wms.  181;  to  be 
found,  also,  in  1  Smith's  Lead.  Cas.  172.  The  distinction  is  there 
taken  which  now  marks  the  current  of  judicial  decision  everywhere; 
that  a  restraint,  upon  a  trade  or  employment  which  is  general,  is 
void,  being  contrary  to  public  interest,  really  beneficial  to  neither 
party,  and  oppressive  at  least  to  one.  ^'  General  restraints,^  says 
Pabkeb,  J.,  *^  are  aU  void,  whether  by  bond,  covenant  or  promise, 
with  or  without  consideration,  and  whether  it  be  of  the  party's  own 
trade  or  not ;  '^  citing  Croke  Jam.  696  ;  2  Buls.  136  ;  Allen,  67. 
"  To  obtain,'' he  says, "  the  sole  exercise  of  any  known  traie  through- 
out England  is  a  complete  monopoly,  and  against  the  policy  of  the 
law."  A  reason  given  is  *^  the  great  abuses  these  voluntary  restraints 
are  liable  to,  as,  for  instance,  from  corporations,  who  were  perpet- 
ually laboring  for  exclusive  advantages  in  trade,  and  to  reduce  it 
into  as  few  hands  as  possible."  In  reference  to  a  contract  not  to 
trade  in  any  part  of  England,  it  is  said,  there  is  something  more 
than  a  presumption  against  it,  because  it  never  can  be  useful  to  any 
man  to  restrain  another  from  trading  in  all  places,  though  it  may  be 
to  restrain  him  from  trading  in  some,  unless  he  intends  a  monoi)oly, 
which  is  a  crime.    These  principles  have  been  sustained  in  many 


104  PENNSYLVANIA, 


MornB*  Ran  Coal  Ck>.  y.  Bardaj  Coal  Go. 


cases  which  need  not  be  cited^  as  most  of  them  will  be  found  in  Mr. 
Smitii's  note  to  the  leading  case.  The  result  of  those  in  which  par- 
ticnlar,  restraints  npon  trade  have  been  held  to  be  TaUd  between 
indiyiduats  is,  that  the  restraint  must  be  partial  only,  the  consider- 
ation adequate  and  not  colorable,  and  the  restriction  reasonable. 
Upon  the  last  requisite,  Tiif  dali^  0.  J.,  remarks,  in  Horner  y*  Oratss, 
7  Bing.  743  :  *^  We  do  not  see  how  a  better  test  can  be  applied  to 
the  question,  whether  reasonable  or  not,  than  by  considering  whether 
tlie  restraint  is  such  only  as  to  afford  a  fair  protection  as  to  the 
interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interests  of  the  public.  Whatsoever  restraint 
IS  larger  than  the  necessary  protection  of  the  party  can  be  of  no  ben- 
efit to  either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it  is  in 
the  eye  of  the  law  unreasonable.  What  is  injurious  to  the  public 
interest  is  void  on  the  ground  of  public  policy.'* 

Many  cases  have  been  decided  as  to  what  is  a  reasonable  restric- 
tion and  what  is  not,  and  is  therefore  void,  but  two  only  may  be 
referred  to  as  illustrations.  In  Mallan  v.  May,  11  Mees.  &  Welsh. 
653,  a  covenant  not  to  practice  as  a  dentist  in  London,  or  in  any  of  the 
places  in  England  or  Scotland,  where  the  plaintiff  might  have  been 
practicing  before  the  expiration  of  the  term  of  service  with  them 
was  held  to  be  reasonable  as  to  the  limit  of  London,  but  unreason- 
able and  void  as  to  the  remainder  of  the  restriction.  So  in  (freest  v. 
Price,  13  Mees.  &  Welsh.  695,  a  covenant  not  to  follow  the  perfumerjr 
business  in  the  cities  of  London  and  Westminster,  or  within  the 
distance  of  600  miles  therefrom,  was  good  as  to  tlie  cities  and  void 
as  to  the  limit  of  600  miles.  See,  also,  Pierce  v.  Fuller,  8  Mass.  223, 
and  C7iappel  v.  Brockway,  21  Wend.  158.  An  important  principle 
0tated  in  these  cases  is,  that,  as  to  contracts  for  a  limited  restraint, 
tlie  courts  start  with  a  presumption  that  they  are  illegal,  unless  shown 
to  have  been  made  upon  adequate  consideration,  and  upon  circum- 
stances both  reasonable  and  useful.  This  presumption  is  a  neces- 
sary consequence  of  the  general  principle,  that  the  public  interest  is 
superior  to  private,  and  that  all  restraints  on  trade  are  injurious  to 
the  public  in  some  degree.  The  general  rule  (said  Woodward,  C.  J.) 
ia,  that  all  restraints  of  trade,  if  nothing  more  appear,  are  bad : 
Keel&r  v.  Taylor,  53  Penn.  St  468.  That  case  may  be  instanced  as  a 
strong  illustration  of  the  rule  as  to  what  is  not  a  reasonable  restric- 
tion; and  the  principles  I  have  been  stating  are  recognized  in  the 
opinion.    Keeler  agreed  to  instruct  Taylor  in  the  art  of  making; 
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platform  scales,  and  to  employ  him  in  that  business  at  $1.75  per 
day.  Taylor  engaged  to  pay  Keeler  or  his  legal  representatives,  $50 
for  each  and  every  scale  he  should  thereafter  make  for  any  other 
person  than  Keeler,  or  which  should  be  made  by  imparting  his 
information  to  others.  This  was  held  to  be  an  unreasonable  restric- 
tion upon  Taylor's  labor,  and  therefore  void,  as  in  restraint  of  trade. 
Testing  the  present  contracts  by  these  principles,  the  restrictions 
laid  upon  the  production  and  price  of  coal  cannot  be  sanctioned  as 
reasonable,  in  view  of  their  intimate  relation  to  the  public  interests. 
The  field  of  operation  is  too  wide  and  the  influence  too  general. 

The  effects  produced  on  the  public  interests  lead  to  the  considera- 
tion of  another  feature  of  great  weight  in  determining  the  illegality 
of  the  contract,  to  wit :  The  combination  resorted  to  by  these  five 
companies.  Singly  each  might  have  suspended  deliveries  and  sales 
of  coal  to  suit  its  own  interests,  and  might  have  raised  the  price, 
even  though  this  might  have  been  detrimental  to  tlie  public  interest 
There  is  a  certain  freedom  which  must  be  allowed  to  every  one  in 
the  management  of  his  own  affairs.  When  competition  is  left  free, 
individual  error  or  folly  will  generally  find  a  correction  in  the  con- 
duct of  others.  But  here  is  a  combination  of  all  the  companies 
operating  in  the  Blossburg  and  Barclay  mining  regions,  and  control- 
ling their  entire  productions.  They  have  combined  together  to  gov- 
err.  the  supply  and  the  price  of  coal  in  all  the  markets  from  the 
Hudson  to  the  Mississippi  rivers,  and  from  Pennsylvania  to  the 
lakes.  This  combination  has  a  power  in  its  confederated  form  which 
no  individual  action  can  confer.  The  public  interest  must  succumb 
to  it,  for  it  has  left  no  competition  free  to  correct  its  baleful  influence. 
When  the  supply  of  coal  is  suspended,  the  demand  for  it  becomes 
importunate,  and  prices  must  rise.  Or,  if  the  supply  goes  forward, 
the  price  fixed  by  the  confederates  must  accompany  it.  The  domestic 
hearth,  the  furnaces  of  the  iron  master,  and  the  fires  of  the*  manufac- 
turer, all  feel  the  restraint,  while  many  dependent  hands  are  para- 
lyzed, and  hungry  mouths  are  stinted.  The  influence  of  a  lack  of 
supply,  or  a  rise  in  the  price  of  an  article  of  such  prime  necessity, 
cannot  be  measured.  It  permeates  the  entire  mass  of  community, 
and  leaves  few  of  its  members  untouched  by  its  withering  blight. 
Such  a  combination  is  more  than  a  contract,  it  is  an  offense.  '*  I  take 
it,"  said  OiBSOir,  J.,  ^^a  combination  is  criminal  whenever  the  act  to 
be  done  has  a  necessary  tendency  to  prejudice  the  public  or  to  oppress 
individuals^  by  unjustly  subjecting  them  to  the  power  of  the  oonfed- 
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eratesy  and  giving  effect  to  the  purpose  of  the  latter,  whether  of 
extortion  or  of  mischiel"  Commonwealth  y.  Carlisle,  Brightly's  Bep^ 
40.  In  all  such  combinations,  where  the  purpose  is  injurious  or 
unlawful,  the  gist  of  the  offense  is  the  conspiracy.  Men  can  often  do 
by  the  combination  of  many,  what  severally  no  one  could  accomplish, 
and  even  what  when  done  by  one  would  be  innocent  It  was  held  in 
The  Commonwealth  v.  JSberle,  3  Serg.  &  Bawle,  9,  that  it  was  an  indict- 
able conspiracy  for  a  portion  of  a  German  Lutheran  congregation  to 
combine  and  agree  together  to  pi-eveut  another  portion  of  the  congrega- 
tion, by  force  of  arms,  from  using  the  English  language  in  the  worship 
of  Ood  among  the  congregation.  So  a  confederacy  to  assist  a  female 
infant  to  escape  from  her  father's  control  with  a  view  to  marry  her 
against  his  will,  is  indictable  as  a  conspiracy  at  common  law,  while 
it  would  have  been  no  criminal  offense  if  one  alone  had  induced  her 
to  elope  with  and  marry  him.  Mifflin  v.  Commonwealth^  5  W.  &  S. 
461.  One  man  or  many  may  hiss  an  actor,  but  if  they  conspire  to  do 
it  they  may  be  punished.  Per  Oibson,  C.  J.,  Hood  v.  Palm,  8  Penn. 
St.  238;  2  Bussell  on  Crimes,  556.  And  an  action  for  a  conspiracy 
to  defame  will  be  supported,  though  the  words  be  not  actionable,  if 
spoken  by  one.  Rood  v.  Palm,  supra,  ^  Defamation  by  the  outcry 
of  numbers,"  says  Oibson,  C.  J.,  '^is  as  resistless  as  defamation  by 
the  written  act  of  an  individual"  **  And,"  says  Ooultbb  J.,  "the 
concentrated  energy  of  several  combined  wills,  operating  simulta- 
neously and  by  concert  upon  one  individual,  is  dangerous  even  to 
the  cautious  and  circumspect,  but,  when  brought  to  bear  upon  the 
unwary  and  unsuspecting,  it  is  fataL  Twitcliell  v.  Commonwealth,  9 
Barr,  211.  There  is  a  potency  in  numbers,  when  combined,  which 
the  law  cannot  overlook,  where  injury  is  the  consequence.  If  the 
conspiracy  be  to  commit  a  crime,  or  an  unlawful  act,  it  is  easy  to 
determine  its  indictable  character.  It  is  more  difficult  when  the  act 
to  be  done,  or  purpose  to  be  accomplished,  is  innocent  in  itself. 
Then  the  offense  takes  its  hue  from  the  motives,  the  means  or  the 
consequences.  If  the  motives  of  the  confederates  be  to  oppress,  the 
means  they  use  unlawful,  or  the  consequences  to  others  injurious, 
their  confedtration  will  tecome  a  conspiracy.  Instances  are  given 
in  The  Commonwealth  v.  Carlisle,  Bright,  40.  Among  those  men- 
tioned as  criminal  is  a  combination  of  employers  to  depress  the 
wages  of  journeymen  below  what  they  would  be  if  there  were  no 
resort  to  artificial  means ;  and  a  combination  of  the  bakers  of  a  town 
to  hold  up  the  article  of  broad,  and  by  means  of  the  scarcity  thui 
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produced  to  extort  an  exorbitant  price  for  it  The  latter  instance  ia 
preciBely  parallel  with  the  present  case.  It  is  the  effect  of  the  act 
upon  the  public  which  gives  that  case  and  this  its  eyil  aspect  as  the 
resalt  of  confederation ;  for  any  baker  might  choose  to  hold  ap  his 
own  bread,  or  coal  operator  his  coal^  rather  than  to  sell  at  ruling 
prices ;  but  when  he  destroys  competition  by  a  combination  with 
others,  the  public  can  buy  of  no  one. 

In  Rex  y.  De  Berenger,  3  M.  &  S.  68,  it  was  held  to  be  a  con- 
spiracy to  combine  to  raise  the  public  funds  on  a  particular  day  by 
false  rumors.  The  purpose  itself,  said  Lord  Ellenbobouoh,  is 
mischieyous,  it  strikes  at  the  price  of  a  valuable  commodity  in  the 
market,  and  if  it  gives  a  fictitious  price  by  means  of  false  rumors,  it 
IS  a  fraud  leveled  against  the  public,  for  it  is  against  all  such  as 
may  possibly  have  any  thing  to  do  with  the  funds  on  that  particular 
day.  Every  ^corner,''  in  the  language  of  the  day,  whether  it  be  to 
affect  the  price  of  articles  of  commerce,  such  as  breadstuffs,  or  the 
price  of  vendible  stocks,  when  accomplished  by  confederation  to 
raise  or  depress  the  price  and  operate  on  the  markets,  is  a  conspiracy. 
The  ruin  often  spread  abroad  by  these  heartless  conspiracies  is  inde- 
scribable,  frequently  filling  the  land  with  starvation,  poverty  and 
woe.  Every  association  is  criminal  whose  object  is  to  raise  or  depress 
the  price  of  labor  beyond  what  it  would  bring  if  it  were  left  without 
artificial  aid  or  stimulus.  Rex  v.  Byerdiie,!  M.  &  Bob.  179.  In  the 
case  of  such  associations,  the  illegcJity  consists  most  frequently  in 
the  means  employed  to  carry  out  the  object.  To  fix  a  standard  of 
prices  among  men  in  the  same  employment,  as  a  fee  bill,  is  not  in 
itself  criminal,  but  may  become  so  when  the  parties  resort  to  coer- 
cion, restraint  or  penalties  upon  the  employed  or  employers,  or  what 
is  worse,  to  force  of  arms.  If  the  means  be  unlawful,  the  combina- 
tion is  indictable.  CotnmontoeaUh  v.  Hunt,  4  Mete.  111.  A  con- 
spiracy of  journeymen  of  any  trade  or  handicraft  to  raise  the  wages 
by  entering  into  combination  to  coerce  journeymen  and  master 
workmen  employed  in  the  same  branch  of  industry,  to  conform  to 
rules  adopted  by  such  combination,  for  the  purpose  of  regulating 
the  price  of  labor,  and  carrying  such  rules  into  effect  by  over  acts,  is 
indictable  as  a  misdemeanor.  3  Whart  0.  L.,  citing  I7t$  People  v. 
Fishery  14  Wend.  9.  Without  multiplying  examples,  these  are  suffi- 
ment  to  illustrate  the  true  aspect  of  the  case  before  us,  and  to  show 
that  a  combination,  such  as  these  companies  entered  into,  to  control 
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ttie  supply  and  prioe  of  the  Blossbnrg  and  Barclay  regions  is  illegal, 
and  the  contract  therefore  yoid. 

A  second  question  is,  whether  the  bill  drawn  in  this  case  by  the 
general  sales  agent  on  the  Barclay  Coal  Company,  in  favor  of  the 
Morris  Coal  Company,  to  equalize  prices  upon  a  settlement  under  the 
contract,  is  such  an  independent  cause  of  action  as  will  support  the 
suit  When  a  bill,  note  or  bond  is  but  an  instrument  to  execute  an 
illegal  contract,  it  is  tainted  by  the  illegality  and  cannot  be  recovered. 
The  illegal  consideration  enters  directly  into  the  instrument,  and.  is 
followed  up  because  the  law  will  not  permit  itself  to  be  violated  by 
mere  indirection.  This  is  the  principle  mentioned  in  the  cases  of 
Steers  v.  LashUy,  6  Term  Eep.  61 ;  SwanY.  Scott,  11  S.  &  R.  164; 
Stanton  V.  Allen,  6  Dcnio,  434;  Fisher  v.  Bridges,  3  E.  &  B.  642; 
Lestapies  v.  Ingraham,  5  Penn.  Si  82.  In  the  last  case,  Gibsok,  C.  J., 
says:  "  The  solemnity  of  the  security  would  not  preclude  an  inquiry 
into  the  consideration  of  it,  had  it  been  illegal; "  and  in  Swan  v.  Scotfy 
DiTKOAiiir,  J.,  said  of  a  bond,  the  consideration  of  which  grew  out  of 
an  illegal  transaction,  ^  there  the  illegal  consideration  is  the  sole 
basis  of  the  bond,  and  there  can  be  no  recovery.'*  In  the  present 
case,  the  bill  itself  refers  directly  to  the  equalization  account,  and 
was  given  in  immediate  execution  of  the  contract.  This  being  the 
case,  it  is  distinguishable  from  Fackney  v.  Reynous,  4  Burr.  2069; 
Petrie  v.  Hannay,  8  Term.  Bep.  418;  Farmer  v.  Russell,  1  Bos.  & 
Pul.  296;  Lestapies  v.  Ingraham,  supra;  Tliofnasr. Brady,  10  Penn. 
St  164,  cases  where  the  action  was  not  upon  the  illegal  contract,  or 
upon  an  instrument  in  execution  of  it,  but  was  founded  upon  a  new 
consideration.  The  distinction  is  well  stated  by  Judge  Washtn'GTON, 
in  Toler  v.  Armstrong,  3  Wash.  C.  C.  297,  affirmed  in  the  supreme 
court  of  the  United  States,  11  Wheat.  258.  The  present  case  is  free 
of  difficulty,  the  money  represented  by  the  bill  arising  directly  upon 
the  contract,  to  be  paid  by  one  party  to  another  party  to  the  contract, 
in  execution  of  its  terms.  The  bill  itself  is  therefore  tainted  l)y  the 
illegality,  and  no  recovery  can  be  had  upion  ii 

The  judgment  is  therefore  affirmed. 
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Dukoak's  Appeal.    Blake's  Appeal. 

(flBP6nii.Bt.2Q4.) 

UnUea  8UUe$  iaa  Uert'^prooMdi  of  pr&p&rty  eoid  an  eoMmiiitnt, 

The  fixiaiea  and  f  nmitore  of  the  tenant  of  a  distillery,  upon  which  the  United 
States  had  a  lien,  were  sold  under  an  execution  issued  on  a  judgment 
obtained  against  him  by  a  creditor  in  a  State  court.  Held,  that  the  property 
was  not  sold  subject  to  the  lien,  but  that  the  lien  was  to  be  first  discharged. 
The  lien  of  the  United  States  on  the  proceeds  Is  superior  to  that  of  the  jadg- 
ment  ereditor  or  of  the  landlord  for  rent. 

Appeal  from  a  decree  of  the  district  conrt  of  Philadelphia.  It 
appears  that  a  writ  of  fieri  facias  was  issued  at  the  sait  of  James 
Blake  &  Co.  against  Winston  7.  Rogers,  and  the  funds  arising  from 
the  sale  of  the  property  (fixtures,  etc.,  of  a  distiUery)  were  brought 
into  court  for  distribution.  An  auditor  was  appointed  to  distribute 
the  fund,  which  amounted  to  $1,332.17.  The  claimants  were  the 
United  States  revenue  collector,  J.  Dyre  Dungan,  the  landlord  of 
the  premises  which  were  occupied  by  the  defendant^  and  the  plain- 
tiffs in  the  execution.  The  claim  of  the  United  States  was  11,613; 
and  the  auditor  awarded  the  whole  proceeds  of  the  sale  to  the  col- 
lector. The  report  was  confirmed.  Thereupon,  Dungan  and  Blake 
appealed. 

P.  Archer  and  L.  G,  Caesidy,  for  Dungan  ;  0.  Junkin,  for  Blake. 
The  sheriff  sold  iuhject  to  the  fixed  lien  of  the  government.  Reed's 
Appeal,  13  Penn.  St  476;  Vandyke  v.  Bennett,  1  Tr.  &  H.  724 ; 
Meixer  v.  Menor,  8  Watts,  296;  Vandever  v.  Baker,  13  Penn.  St.  121 ; 
Mannas  Appeal,  50  id.  375. 

The  right  of  the  govemment  could  not  operate  over  the  lien  of  a 
prior  contract  —  the  lease. 

N.  H.  Skarpleee  (with  whom  was  J.  Oooke  Longetreth),  for 
appellee,  referred  to  the  acts  of  congress  cited  in  the  auditor's  rex>ort 
Taylor  v.  Carryl,  24  Penn.  Si  259;  S.  C,  20  How.  583;  Hagan  v 
Lueue,  10  Pet  400. 

The  landlord  has  no  lien  for  rent  on  goods  sold  under  execution; 
he  has  merely  priority  of  payment  from  the  procoeda. 
Vol.  VIIL  — 22 
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BsAD,  J.  By  the  report  of  the  auditor,  it  appears  that  the  prop- 
erty sold  were  the  fixtnres  of  the  distillery  of  Winston  F.  Rogers,  the 
defendant  in  the  Blake  judgment^  consisting  of  tubs,  boilers,  tools, 
stills,  eta,  with  some  office  fomitnre  of  inconsiderable  value,  all  on 
and  belonging  to  the  distillery  premises.  The  defendant  became 
indebted  to  the  United  States  for  taxes  on  his  distilled  spirits,  manu- 
factured in  this  distillery,  and  for  his  deficient  returns,  and  for  a 
capaciiy-tax  on  his  distillery.  Sogers  was  actually  indebted  to  the 
United  States,  in  the  sum  of  11,613,  for  unpaid  taxes  alone  on  his 
distilled  spirits,  which,  being  greater  than  the  amount  for  distribu- 
tion, makes  it  unnecessary  to  consider  the  remaining  portions  of  tlie 
claim  of  the  goyemmeni 

By  the  act  of  congress  of  20th  July,  1868,  ''imposing  taxes 
on  distilled  spirits  and  tobacco,  and  for  other  purposes  ^  (15  Stat. 
at  Large,  125),  it  is  enacted  ''that  there  shall  be  levied  and  col- 
lected on  aU  distilled  spirits,  on  which  the  tax  prescribed  by  law 
has  not  been  paid,  a  tax  of  fifty  cents  on  each  and  every  proof 
gallon,  to  be  paid  by  the  distiller,  owner  or  person  having  possession 
thereof  before  removal  from  distillery  warehouse;  and  the  tax  on 
such  spirits  shall  be  collected  on  the  whole  number  of  gauge  or  wine 
gallons,  when  below  proof,  and  shall  be  increased  in  proportion  for 
any  greater  strength  than  the  strength  of  proof  spirit  as  defined  in 
this  act;  and  any  fractional  part  of  a  gallon,  in  excess  of  the  num- 
ber of  gallons  in  a  cask  or  package,  shall  be  taxed  as  a  gallon. 
Every  proprietor  or  possessor  of  a  still,  distillery  or  distilling  appa- 
ratus, and  every  person  in  any  manner  interested  in  the  use  of  any 
such  still,  distillery  or  distilling  apx)aratus,  shall  be  jointly  and 
severally  liable  for  the  taxes  imposed  by  law  on  the  distilled  spirits 
produced  therefrom,  and  the  tax  shall  be  a  first  lien  on  the  spirits 
distilled,  the  distillery  used  for  distilling  the  same,  the  stills,  vessels, 
fixtures  and  tools  therein,  and  on  the  lots  or  tracts  of  lands  whereon 
the  said  distillery  is  situated,  together  with  any  building  thereon, 
from  the  time  said  spirits  are  distilled  until  the  said  tax  shall  be  paid." 

The  argument  of  the  appellants  is,  that  the  sheriff  could  not  aell 
the  property,  except  subject  to  the  lien  of  the  government  for  the 
unpaid  tax.  In  plain  language,  he  could  not  give  a  title  to  the 
property  sold  by  him  as  an  officer  of  the  law.  If,  therefore,  he  told 
the  articles  levied  upon  in  twenty-five  different  lots  to  twenty-fi^e 
different  persons  for  twenty-five  different  prices,  would  each  lot  be 
8ubJ3ot  to  the  whole  fixed  lien,  or  how  much  of  it? 
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The  case  of  The  Royal  Saxon  is  an  answer  to  this  argument  In 
Taylor  y.  Oarryl,  20  How.  583,  the  supreme  court  of  the  United 
States  held  that,  where  property  is  levied  upon,  it  is  not  liable  to  be 
taken  by  an  officer  acting  under  another  jurisdiction.  Speaking  of 
a  seizure  by  a  sherifF  under  process  from  a  State  court,  and  a  subse- 
quent seizure  of  the  same  property  by  the  marshal,  under  process 
against  the  same  defendant,  it  is  said:  "  The  marshal  or  the  sheriff,  as 
the  case  may  be,  acquires  a  special  property  in  the  goods,  and  may 
mamffiiTi  an  action  for  them.  But  if  the  same  goods  may  be  taken 
in  execution  by  the  marshal  and  the  sheriffs  does  this  special  property 
ffest  in  the  one  or  the  other,  or  both  of  them  t  No  such  case  can 
exist;  property  once  levied  upon  remains  in  the  custody  of  the  law, 
and  is  not  liable  to  be  taken  by  another  execution  in  the  hands  of  a 
different  officer,  and  especially  by  an  officer  acting  under  another 
jurisdiction.'* 

The  sheriff  having  sold  the  property,  under  an  execution  from  a 
State  court,  the  distribution  will  be  made  by  that  tribunal,  and,  in  so 
doing,  it  will  recognize  the  unpaid  tax  on  the  distilled  spirits  as  the 
first  lien,  and  direct  its  payment  accordingly.  This  has  been  done 
by  the  court  below  in  the  present  case,  following  the  precedent  in 
the  appeal  of  The  United  States  v.  Black  et  aL,  from  the  decree  of 
the  court  of  common  pleas  of  Cumberland  county,  the  opinion  in 
which  case  was  filed  at  Pittsburg  on  the  19th  October,  1869. 

This,  of  course,  reaches  the  claim  of  the  landlord,  the  unpaid  tax 
being  made  a  first  lien  on  the  distilled  spirits,  the  distillery  used  for 
distilling  the  same,  the  stills,  vessels,  fixtures  and  tools  therein,  from 
the  time  said  spirits  are  distilled  until  the  said  tax  shall  be  paid, 
which  secures  its  first  payment  out  of  the  proceeds  of  such  sale. 

**  The  power  to  impose  taxes  is  one  so  unlimited  in  force  and  so 
searching  in  extent,  that  the  courts  scarcely  venture  to  declare  that 
it  is  subject  to  any  restrictions,  except  such  as  rest  in  the  discretion 
of  the  authority  which  exorcises  it  It  reaches  to  every  trade  or 
occupation;  to  every  object  of  industry,  use  or  enjoyment;  to  every 
species  of  possession,  and  it  imposes  a  burden  which,  in  case  oi 
failure  to  Recharge  it,  may  be  followed  by  seizure  and  sale  or  con- 
fiscation of  property."  Oooley  on  Oonstitutional  Limitation,  479, 
The  laws  of  the  United  States  are  supreme  on  aU  subjects  to  which 
the  legislative  power  of  congress  extends. 

Decree  affirmed,  and  appeals  dismissed  at  the  costs  of  the  appellatUs. 
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FULMBBy  plamtifl  in  error,  y.  Seitz. 

(68  P6im.8t.237.) 

iVMNlfMfy  ncU'^tf/M  (^alteraiian  an  liabOUp  cftureUei, 

A.  piomiBsorf  note,  not  bearing  interest,  was  signed  b/  the  principal  ntakai 
and  by  the  Buretiee,  and  delivered  to  the  payee.  Two  months  afterward,  the 
payee,  without  fraudulent  intent,  and  the  Buretiea  not  being  present,  but 
by  consent  of  the  principal  maker,  added  the  words  "  Int.  payable  semi- 
annually." In  an  action  on  the  note  by  the  payee,  held,  that  the  alteration 
avoided  it  as  to  the  sureties,  and  that,  after  going  to  trial,  the  payee  could 
not  be  permitted  to  strike  out  the  added  words,  and  recover  on  the  note  In 
its  original  form.    (See  noie,  p,  175.) 

AoTiOK  on  a  promissory  note  by  Henry  Fulmer  against  Oeoif^e 
Seitz,  Henry  A.  Sage,  John  A.  Seitz  and  George  H.  Bender.  The 
note  was  as  follows : 

"  $4,000.  Easton,  February  11, 1868, 

''  One  year  after  date,  we,  or  either  of  ns,  promise  to  pay,  to  the 
order  of  Henry  Falmer,  fonr  thousand  dollars,  without  defalcation 
for  value  received.    Int*  pay  ails  semi-anntuUly, 

"George  Seitz, 
"  Henry  A.  Sage, 
**  John  a.  Seitz, 
"  Geo.  H.  Bender." 

The  principal  maker  was  George  Seitz,  the  other  signers  were 
sureties.  When  the  note  was  delivered,  the  words  in  italics,  "  Int 
payable  semi-annuaHy,"  were  not  in  the  note.  The  opinion  states 
the  other  facts  sufficiently.  Judgment  for  defendants.  Plaintiff 
brought  a  writ  of  error  to  this  court. 

0.  H,  Meyers  and  E»  J,  FoXj  for  plaintiff  in  error.  An  alteration, 
leaving  the  effect  of  the  instrument  as  it  was  before,  is  not  material. 
Miller  v.  Oilleland,  19i  Penn.  122.  "Int  payable  semi-annu- 
ally," does  not  necessarily  imply  interest  payable  from  the  date  of 
the  note.  2  Phillip's  Ev.  429 ;  Edwards  on  Bills,  708,  712,  713 ; 
Byles  on  Bills,  227;  Addison  on  Contracts,  1154;  2  Parsons  on 
Contracts,  14 ;  Potter  v.  Gardner^  5  Pet.  718 ;  Dofnan  v.  JJibden, 
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Ryan  &  Moody,  381 ;  Richards  v.  RuAardSy  2  Barn.  &  AM.  447; 
Roffey  Y.  Oremtoell,  10  Ad.  &  Ell.  222 ;  Pottr^S  y.  Guy,  3  DeY.  & 
Bait  70 ;  Eilgare  y.  Powers,  5  Blackf.  22 ;  BUlingsly  y.  CloAo^n, 
7  Ind.  184;  Choley  y.  i2o«d,  3  Mas&  221;  Kennerly  y.  JVa«&,  1  Stark. 
368.  The  alteration  being  in  accordance  with  the  original  agree- 
ment of  the  parties,  their  consent  might  reasonably  be  implied 
thereto,  and  sach  an  alteration  would  not  make  the  note  Yoid. 
2  Parsons  on  Notes,  570;  Clute  £  Bailey  y.  Srnall,  17  Wend. 
238;  Boyd  y.  Brotherson,  10  id.  93;  Jacob  y.  Harty  6  Maule  & 
Selw.  142;  Ohitty  on  Bills,  206-209 ;  Kershwu)  y.  OIw;,  3  Esp.  246; 
Bruit  Y.  Ficardy  Ry.  &  Moo.  37 ;  Arnold  y.  Stedman,  45  Penn.  189 ; 

Kountz  Y.  Kennedy,  63  id.  187. 

* 

H.  Oreen  (with  whom  was  W.  W,  Schuyler),  for  defendants  in  error. 
The  alteration  of  an  instniment  aYoids  it  without  regard  to  the 
motiye.  Marshall  y.  Gougler,  10  Serg.  &  Rawle,  164;  Beary  y. 
HaineSy  4  Whart.  20;  Uenningy.  Werhheisery  4  Penn.  St.  518.  The 
onus  of  showing  a  lawful  alteration  is  on  the  holder.  Simpson  y. 
Siackhouse,  9  Penn.  St.  186;  Kennedy  y.  Lancaster  Co,  Bank,  18  id. 
347 ;  MiOer  y.  Gilleland,  19  id.  119;  Paine  y.  Bdsett,  id.  178 ;  South- 
wark  Bank  y.  Gross,  35  id.  80 ;  HiU  y.  Oooleyy  46  id.  259 ;  Neff  y. 
Horner,  63  id.  827 ;  Warrington  y.  Early,  2  Ell.  &  Black.  763 ; 
Dewey  y.  Reedy  40  Barb.  16 ;  Woodworth  y.  Bank^  19  Johns.  391 ; 
Sutton  Y.  Tbom^,  7  B.  &  0.  416 ;  2  Parsons  on  Bills,  549.  Unless 
expressed  otherwise  in  the  note,  interest  commences  from  maturity. 
Kennerly  y.  Nashy  1  Stark.  368 ;  2  Parsons  on  Bills,  392  ;  Daggett 
Y.  Pratty  15  Mass.  177 ;  Ludwick  y.  Huntziner,  5  W.  &  S.  51 , 
Warrington  y.  Early,  supra;  Miller  y.  Gilleland,  supra.  It  is 
immaterial  what  kind  of  understanding  the  defendants  may  haYe 
had  as  to  what  their  contract  was.  The  only  question  is  what  was 
the  contract.  Kennedy  y,  Lancaster  Co,  Bank,  supra;  Perring  y. 
Hone,  4  Bing.  28 ;  Clute  y.  SmaUy  17  Wend.  238.  The  change  hay- 
ing been  made,  without  the  consent  of  the  sureties,  they  are  dis- 
«harged.  Theob.  on  Principal  and  Surety,  §§  152-166 ;  Hibbs  y. 
Rue,  4  Penn.  Si  350 ;  Uhler  y.  Applegaie,  26  id.  140.  As  to  the 
refosal  to  strike  out  the  altered  words.     Neff  y.  Homer,  supra. 

Aqkbw,J.  (After  disposing  of  a  question  of  eyidenoe.)  The 
third  and  fouriih  assignments  inyolYe  the  principal  question  in  the 
cause.    According  to  the  plaintiff's  testimony,  about  two  months 
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after  the  note  in  snit  was  delivered  to  him,  (George  Seitz  came  to  his 
honse.  He  mentioned  to  Seitz  that  the  note  was  non-interest  bear- 
ing, and  Seitz  said:  '^  You  just  add  the  words  'Ini  payable  semi- 
annually/ and  it  will  be  all  right"  He  did  so,  in  Seitz's  presence. 
He  also  states  that  the  agreement  between  him  and  Seitz,  at  the  time 
of  making  the  loan  was,  that  Seitz  should  pay  him  12  per  cent 
interest,  and  that,  in  two  or  three  weeks  after  the  note  was  giren, 
Seitz  handed  him  $240,  the  bonus  part  of  the  interest  or  six  -per 
cent  on  $4,000,  the  principal  of  the  loan.  The  alteration  of  the  note, 
by  the  addition  of  interest,  was  a  conceded  voluntary  act  on  part  of 
the  plaintiff,  though  not  fraudulent  or  wrongful  as  to  G«orge  Seitz, 
the  principal,  and  the  question  is,  whether  this  act  avoided  the  note 
as  to  the  sureties.  The  case  is,  we  think,  ruled  by  Neff  v.  Horner, 
63  Penn.  St  327,  3  Am.  B.  555,  which  is  in  turn  supported  by  the 
additional  authorities  cited  by  the  defendants  in  error  in  this  case. 
There  is  no  difFerence  between  this  case  and  that,  excepting  that, 
if  any  thing,  this  is  stronger  against  the  plaintiff  than  that  There, 
the  iJteration  was  made  by  the  principal  defendant  himself,  stating, 
at  the  same  time,  that  he  was  authorized  to  make  the  alteration 
by  the  defendants;  while  here,  the  alteration  was  made  by  the 
plaintiff  himself,  and  the  principal  defendant  merely  said  it  would 
be  right,  but  did  not  say  he  was  authorized  to  have  it  done.  The 
grounds  for  the  decision  in  Nieff  v.  Horner  are  stated  in  the  opinion, 
and  need  not  be  repeated  here.  But  it  is  supposed  that  the  case 
of  Kountz  V.  Kennedy^  63  Penn.  St  187,  3  Am.  R  541,  is  opposed 
to  this  view,  and  it  is  cited  as  authority  against  it 

That  case  is  a  very  close  one,  and  was  decided  doubtingly  on  its 
peculiar  circumstances.  One  of  our  number  expressly  dissented, 
and  I  gave  my  own  assent  with  hesitation.  The  case  differs  from 
Neff  V.  Horner  and  this  case,  in  several  material  respects.  There,  the 
plaintiff  did  not  sue  for  or  claim  the  interest  under  the  alteration. 
Here,  and  in  Neff  v.  Horner y  he  did.  In  Kountz  v.  Kennedy y  the 
evidence  showed  that  the  alteration  was  evidently  the  result  of  a 
misapprehension,  and  as  soon  as  the  plaintiff  discovered  that  the 
indorser  had  not  authorized  it,  he  had  it  taken  out  so  as  not  to 
deface  the  note.  As  between  him  and  Hunt,  the  drawer  of  the  note, 
there  was  no  difference  of  understanding,  the  latter  having  agreed 
to  pay  interest,  and  the  note  being  altered  to  that  effect  by  his  cleik» 
when  the  plaintiff  discovered  that  it  did  not  correspond  with  their 
understanding.     The  plaintiff  never   made  any  claim  (if  interest 
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agamst  the  indorser,  and  had  acted  without  a  suspicion  even  of 
intended  trand.  It  was  therefore  held  that  the  indorser  was  not 
affected  by  any  thing  which  had  been  done,  the  alteration  being 
innocent  and  tiie  correction  being  made  immediately,  as  soon  as  it 
was  disooyered  that  he  had  not  assented  to  the  change.  In  the 
present  case,  the  parties  to  the  note  were  all  drawers,  and  stood  is. 
the  same  precise  relation  to  it,  so  that  the  alteration  as  to  the  prin* 
cipal  was  an  alteration  of  the  direct  contract  to  pay  the  note  of  each 
and  every  one  who  signed  it;  and  on  this  contract  the  plaintiff 
brought  his  suit  and  insisted  on  his  right  to  recover  interest  against 
alL  Failing  to  show  his  right  to  recover  against  them,  because  of 
his  failure  to  prove  their  assent  to  the  alteration,  he  fell  directly 
within  the  rule  of  policy  which  forbids  the  recovery  of  any  thing 
upon  the  altered  instrument  These  reasons  furnish  an  answer  also 
to  the  alleged  error  in  refusing  the  plaintiff  permission  to  strike  out 
of  the  note  and  out  of  the  narr.  the  added  words,  **  Int  payable 
semi-annually/'  One  who  makes  a  voluntary  and  unauthorized 
alteration  of  a  written  contract,  and  insists  upon  it  by  going  to  trial 
to  recover  upon  the  altered  state  of  the  instrument,  has  no  locus 
pmnitentuB,  which,  on  hib  failure  to  establish  his  right  to  recover, 
will  enable  him  to  undo  the  wrong  at  the  trial,  and  to  stand  as  one 
who  has  made  an  innocent  mistake^  and  never  has  insisted  upon  his 
right  to  enforce  it. 

The  sixth,  seventh  and  eighth  errors  may  be  considered  together. 
There  is  no  evidence  that  the  loan  itself  was  made  to  aU  the  drawers 
of  the  note  directly  either  as  principals  or  sureties,  or  that  any 
undertaking  was  assumed  by  the  sureties,  other  than  the  promise 
contained  in  the  note  itself.  Nor  did  thoy  receive  any  of  the  money 
lent  by  the  plaintiff.  Their  liability  arose,  therefore,  wholly  upon 
the  note,  and  not  upon  any  express  or  implied  promise,  outside  of 
it,  to  repay  the  money  lent  It  is  evident,  therefore,  there  was  no 
ground  upon  which  the  court  could  submit  to  the  jury  the  right  of 
the  plaintiff  to  recover  jointly  from  all  of  the  defendants  the  money 
lent,  independently  of  ttie  instrument  by  which  the  sureties  bound 
themselves  to  pay  it,  and  on  that,  as  an  altered  writing,  we  have 
seen  there  can  be  no  recovery.  Upon  the  whole  case  we  discover  no 
error,  and  the  judgment  is,  tiierefore^ 

Affirmed* 

Hon.— See  WdUoMT*  Jmed^  onto,  p.  18;  also Boktmr.  Thtmptr^ T  Am.  B.  Ml  Md 
note,  p.  680.— Bap. 
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EiLBSRT,  plaintiff  in  error,  y.  Fu^kbbletbb. 

(68P6iiii.St.M8.) 

PrmmUBOTf  note — indor9&mmU  ^  parol  evidence  —  ffuaranlif. 

Defendant  put  his  name  on  the  back  of  a  negotiable  promiasoTy  note,  tbe  payee 
not  having  indoraed  it,  and  aubeequentlj  wrote  letters  to  the  payee  stating 
that  if  the  maker  did  not  pay  the  note  he  (defendant)  would  pay  it.  In  an 
action  by  the  payee^  held,  that  although,  in  the  absence  of  legal  eyidence, 
the  position  of  defendant  was  that  of  second  indorser,  yet  the  letters  were 
admissible  in  evidence  to  prove  that  the  agreement  upon  which  the  indorse- 
.  ment  was  made  was  a  guaranty  that  the  note  should  be  paid  to  the  payee 
{8ee  w4e,  p.  ITS.) 

Action  on  a  promissory  note  by  Gottlieb  Eilbert  against  Michael 
Finkbeiner.    The  note  was  as  follows  : 

"  WOO.  Phiuldblphia,  July  19, 1867. 

^  Six  months  after  date  I  promise  to  pay,  to  the  order  of  Qottlieb 

Eilbert,  one  hundred  dollars,  value  received,  with  eight  per  oent 

interest 

"Hbi^et  Pinkebiner, 

'^No.  1340  Oirard  avenue,  Philadelphia,  Pa 

(Indorsed)  "Michael  Fiukbeinee." 

At  the  trial,  plaintiff  offered  letters  written  to  him  by  defendant 
which  contained  promises  to  pay  the  note  if  Henry  (his  son)  did 
not  pay  it  These  letters  were  excluded.  Other  offers  of  evidence 
were  excluded,  but  they  are  not  material  Verdict  for  defendant 
Plaintiff  took  out  a  writ  of  error. 

R.  J.  Jones  (with  whom  was  ff.  S.  Hartraft),  for  plaintiff  in  error. 
E.  J.  Fox^  tor  defendant  in  error. 

Sharswood,  J,  Nobody  ever  doubted  that  when  a  man  puts  his 
name  on  the  back  of  negotiable  paper  before  the  payee  has  indorsed 
it,  he  means  to  pledge,  in  some  shape,  his  responsibility  for  the  pay- 
ment of  it    Kyner  v.  SJiotoer,  13  Penn.  St  446.    This  court  finally 
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settled  that,  in  the  absence  of  legal  evidence  of  any  different  contract, 
he  assumes  the  position  of  a  second  indorser ;  and  that,  to  render 
his  engagement  binding  as  to  any  holder  of  the  note,  the  implied 
condition  that  the  payee  shall  indorse  before  him  must  be  complied 
with  so  as  to  give  him  recourse  against  such  payee.  Schafer  v.  Tlie 
Farmers  and  Mechamctf  Banhj  59  Penn.  St.  144.  Prior  to  January 
1, 1856,  when  the  act  of  April  26, 1856  (Pamph.  Laws,  308)  went  into 
e^ect,  it  could  have  been  shown  by  parol  evidence  that  the  inten- 
tion of  the  irregular  indorser  was  to  guarantee  the  payment  of  the 
note  to  the  payee.  Leech  v.  Hill^  4  Watts,  448 ;  Taylor  v.  McCx^ney 
11  Penn.  St  460.  The  act  of  1855,  by  providing  that  no  action  shall 
be  brought  ^'whereby  to  charge  the  defendant  upon  any.  special 
promise  to  answer  for  the  debt  or  default  of  another,  unless  the 
agreement  upon  which  such  action  shall  be  brought  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  by  him  authorized," 
made  parol  evidence  of  such  a  guaranty  unlawful.  Jack  v.  Morrison^ 
4?  Penn.  St  113.  But  surely  under  the  statute  a  memorandum  in 
writing  signed  by  the  party  is  admissible  to  show  that  the  agreement 
upon  which  the  indorsement  was  made  was  a  guaranty  that  the  note 
should  be  paid  to  the  payee ;  and  not  that  the  payee  should  stand 
between  the  indorser  and  ultimate  responsiblity.  Now  the  letters 
which  were  offered  in  evidence  and  rejected  by  the  court  were  clearly 
of  this  character.  They  were  addressed  to  Eilbert  the  payee,  and 
acknowledged  the  writer's  liability  to  him  on  the  loan  which  he  had 
made  to  his  son  Henry,  the  maker  of  the  note,  on  July  19, 1867, 
which  is  its  date;  so  that  the  identity  of  the  transaction  referred  to 
with  the  note  in  suit  is  beyond  all  doubt  He  promises  to  pay  if 
Henry  does  not  Had  these  letters  been  addressed  to  a  subsequent 
holder,  it  might  have  been  supposed  that  the  acknowledgment  of 
liability  was  a  mistake  in  law,  since  without  Eilbert's  indorsement 
he  would  not  be  liable  to  such  subsequent  holder.  But  the  acknowl- 
edgment here  being  to  Eilbert,  the  payee,  there  could  have  been  no 
mistake.  He  admits  a  liability  to  Eilbert,  the  payee,  himself,  which 
is  entirely  inconsistent  with  the  notion  that  he  had  put  his  name  on 
the  back  of  the  note  upon  condition  that  Eilbert  should  take  the 
position  of  first  indorser.  Moreover,  these  letters  contain  a  promise 
to  pay  upon  the  consideration  of  forbearance — not  to  cause  "iuy 
further  costs;  and,  as  an  independent  original  contract  would  have 
been  admissible  under  the  special  declaration,  and  would  have 
Vol,  Vni.  — 23 
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entitled  the  plaintiff  to  a  veixlict  unless  some  defense  were  made 
out 

(The  judge  here  disposed  of  seycral  unimportant  qicstions  of 
eyidence.) 

NOTB.  —  For  the  Uabillftj  of  one  not  a  party*  who  wrlUw  his  name  on  the  baok  ol  i 
negotiable  iwomlMonr  note,  «ee  note  to  Jona  y.  Ooodioin,  S  Am.  B.  478. —Rbp. 


Ekpibb  Tbakbpobtatiok  Co.,  plaintiff  in  error,  y.  Wallace. 

(68  Penn.  St.  8QB.) 

Oammon  carrier  —  delay  in  transportation, 

Plalntlif  shipped  goods  at  Iryineton,  Penn.,  to  be  transported  to  Boston  by 
defendants,  common  carriers,  and  receiyed  a  bill  of  lading,  containing  a  con- 
dition that "  this  merdiandise  may  be  carried  in  box  cars,  coyered  skeleton 
cars,  or  open  platform  cars;  if  destined  beyond  Philadelphia,  it  may  be 
transported  by  water,  in  yessels,  boats,  barges  or  lighters,  and  if  so  destined 
to  any  point  beyond,  the  same  may  be  intrusted  or  deliyered  in  the  cars  of 
this  company,  or  othervdse,  to  any  other  railroad  or  transportation  company 
or  agent,"  etc  The  usual  route  of  defendants  was  by  rail  to  Philadelphia, 
and  thence  by  water  to  Boston.  Held,  that  defendants  wore  not  bound  to 
send  the  goods  by  rail  from  Philadelphia,  when  there  was  a  temporary 
obstruction  in  the  water  communication. 

Action  by  Alexander  Wallace  against  the  Empire  Transportation 
Company  for  damages  arising  from  delay  in  transporting  a  quantity 
of  petroleum.  The  oil  was  shipped  at  Irvineton,  Penn.,  consigned 
to  Barney,  Spencer  &  West,  at  Boston.  The  bills  of  lading  contained 
the  following  conditions: 

"  2.  This  merchandise  may  be  carried  in  box  cars,  covered  skeleton 
cars,  or  on  open  platform  cars;  if  destined  beyond  Philadelphia^  it 
may  be  transported  by  water,  in  yessels,  boats,  barges  or  lighters,  and 
if  so  destined  to  any  point  beyond,  the  same  may  be  intrusted  or 
delivered  in  the  cars  of  this  company,  or  otherwise,  to  any  other 
railroad  or  transportation  company  or  agent;  and  such  railroad  or 
transportation  company  or  agent  so  selected  shall  be  regarded  exoln* 
sively  as  the  agent  of  the  owner  or  consignee,  and  shall  be  entided 
to  the  benefit  of  the  conditions  and  provisions  of  this,  and  '>t  such 
bill  of  lading  as  they  may  deliver  therefor;  and  the  Enrpire  Trans- 
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portation  Company  shall  not  be,  in  any  eyent,  iv«jponsibIe  for  the 
negligence  or  non-performance  of  any  such  company  or  agent,  nor 
shall  such  company  or  agent  be  liable  for  any  loss  or  injury  except 
upon  its  or  their  respectiye  routes,  and  while  such  merchandise  is  in 
their  respectiye  custody. 

''  3.  That  the  owner  or  consignee  (in  consideration  of  the  extremely 
hazardous  nature  of  such  merchandise,  which  is  not  coyered  by  any 
extra  charge  for  transportation)  hereby  assumes  all  risk  from  leak- 
age, eyaporation  and  loss  by  fire,  while  in  transit,  or  at  depots,  or  in 
stations,  or  on  board  boats,  yessels  or  lighters,  from  any  cause  wliat- 
eyer,  and  all  dangers  and  delays  of  railroad  and  water  transportation 
to  point  of  destination,  and  in  any  claim  or  demand,  suit  at  law  or 
equity,  against  this  company  or  transportation  company  or  agent,  for 
loss  or  damage  thereby,  this  bill  of  lading  shall  be  deemed  and  taken 
as  a  release  in  full  therefor." 

It  appeared  that  the  established  route  of  defendants  was  by  rail  to 
Philadelphia,  and  thence  by  water  to  Boston.  The  delay  in  trans- 
portation complained  of  occurred  at  Philadelphia.  Defendants 
alleged  that  it  was  on  account  of  ice  in  the  riyer.  PlaintiH  main- 
tained that  it  was  defendants'  duty  to  forward  the  oil  by  rail  in  case 
of  obstruction  in  the  water  communication.  The  judge  charged 
that  defendants  were  bound  to  send  the  oil  by  rail  under  such  cir- 
cumstances; and  the  jury  found  a  yerdict  for  plaintiff.  Defendants 
brought  a  writ  of  error. 

J.  A  Clarlcy  for  plaintiffs  in  error. 

S.  Brawny  for  defendant  in  error. 

Shabswood,  J.  It  is  well-settled  elementary  law  that,  in  the 
abeence  of  any  special  contract,  the  obligation  of  a  carrier  of  goods 
is  to  transport  them  by  the  usual  route  proposed  by  him  to  the  public, 
and  to  deliyer  them  within  a  reasonable  time.  This  rule  applies  as 
well  where  he  confines  his  undertaking  to  the  route  of  his  own  car- 
riage, as  where  he  extends  it  to  forward  goods  to  points  beyond.  He 
must  use  reasonable  expedition,  but  is  not  bound  to  extraordinary 
exertions  or  to  incur  extra  expense,  in  order  to  surmount  obstacles 
not  caused  by  his  own  default,  but  by  the  weather  or  other  act  of 
proyidenoe.  Bedf.  on  Car.,  §§  210,  220,  302,  304,  305. 

The  contract  between  the  parties  in  this  suit  was  contained  in  the 
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bill  of  lading,  as  it  is  termed,  or  receipt  for  transportation.  It  did 
not,  by  any  special  stipulations,  vary  the  extent  of  the  legal  obliga- 
tions resting  upon  the  carriers  receiving  goods  to  be  transported  to 
Boston,  a  point  beyond  their  own  line.  It  fully  appeared  that  the 
established  route  of  the  defendants  below  was  by  railroad  to  Phila- 
delpliia,  and  from  thence  by  water  to  Boston.  It  is  true,  the  trans- 
portation company  were  not  absolutely  bound  to  this  route  beyond 
Philadelphia.  They  had  the  option  to  send  the  goods  forward,  either 
by  water,  in  vessels,  boats,  barges  or  lighters,  or  by  any  railroad  or 
transportation  company,  or  agent.  There  was  certainly  nothing  in 
this  option  to  render  it  incumbent  upon  the  carriers  to  send  the 
goods  by  railroad  whenever  there  was  any  obstruction  of  the  commu- 
nication by  water.  There  was  nothing  in  it  which  gave  the  plain- 
tiff any  right  to  suppose  that  the  goods  would  be  delivered  in  Bostou 
without  any  unnecessary  delay,  and  that  if  they  could  not  be  imme- 
diately sent  on  by  water,  they  would  be  sent  by  rail.  Obstructions 
by  ice  in  the  river  are,  in  their  nature,  merely  temporary,  and  of 
very  uncertain  duration.  They  rarely  last  longer  than  one  or  two 
weeks,  and  the  ice  may  break  up  and  disappear  so  as  to  re-open  navi- 
gation in  twenty-four  hours.  It  had  been  expressly  stipulated  that 
the  owner  or  consignee  should  assume  all  risk  from  dangers  and 
delays  of  railroad  and  water  transportation,  to  point  of  destination. 
The  defendants  below  were  not  bound  to  incur  the  extraordinary 
expenses  of  sending  the  oil  on  by  railroad,  because  it  happened  that 
the  Delaware  river  was  so  obstructed  by  ice  at  or  immediately  after 
the  article  arrived  in  Philadelphia,  as  to  prevent  their  obteining 
vessels  for  the  purpose.  That  this  expense  would  have  been  extra- 
ordinary, appeared  by  the  testimony  of  Henry  F.  Spencer,  a  witness 
whose  deposition  was  taken  on  behalf  of  the  plaintiff  below,  and  read 
by  him  on  the  trial,  who,  by  the  plaintiff^s  authority,  received  the 
oil  at  Philadelphia,  from  the  hands  of  the  defendants  below.  He 
said :  "  I  sold  it  in  Philadelphia,  and  did  not  ship  it  to  Boston, 
because  the  river  «f as  closed,  and  it  would  have  been  very  expensive 
to  have  sent  it  by  rail  from  there."  It  was  very  properly  submitted 
by  tlie  leai-ned  judge  below  to  the  jury,  to  say,  as  a  question  of  fact, 
whether  there  was  negligence  causing  unnecessary  delay,  in  the  com* 
jmny  not  sending  the  oil  forward  as  soon  as  possible  after  its  arrival 
in  Philadelphia,  if  the  river  was  not  frozen  up  so  as  to  prevent  ves- 
sels from  leaving  for  some  six  to  eight  days  after  that.  Had  the 
learned  judge  rested  there  it  would  have  been  perfectly  right,  for 
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there  certainly  was  evidence  sufficient  to  justify  that  submission. 
But  after  thus  submitting  this  question,  the  learned  judge  went 
much  further,  and  in  effect  took  the  case  back  from  the  jury,  when 
in  his  answers  to  the  points,  and  in  his  charge,  he  instructed  them 
that  if  the  defendants  could  not,  for  any  providential  reason  beyond 
their  control,  send  on  the  merchandise  by  water,  they  were  bound  to 
send  it  by  railroad,  and  that,  not  having  done  so,  they  were  respon- 
sible to  the  plaintiff  for  the  loss  he  had  sustained  by  the  fall  in  the 
market  during  the  delay.    In  this  we  think  there  was  error. 

Judgment  reverssfly  and  venire  facias  de  novo  awarded. 


PiDCOCK,  plaintiff  in  error,  v.  Pottee. 


(eSPenn.  8t.84S.) 


Win  —  mental  unsoundness,    Evidenes. 


PtftiAl  unsonndness  of  mind  not  affecting  the  general  facultiee,  and  noi  oper- 
ating on  the  mind  of  a  testator,  in  regard  to  testamentary  disposition,  is  not 
voffident  to  render  a  person  incapable  of  disposing  of  his  property  by  will. 

After  a  non-professional  witness  has  stated  the  facts  upon  which  his  opinion  it 
founded,  he  may  be  permitted  to  state  his  opinion  as  to  the  sanity  or  insanity 
of  a  testator.    {See  note,  p.  184.) 

Issue  under  a  precept  to  try  whether  a  certain  paper  writing  was 
the  will  of  Ozias  Potter.  The  paper  was  dated  March  27, 1869,  and 
the  issue  was  framed  between  Bulina  Pidcock  and  Sarah  Pidcock, 
plaintiffs,  and  Ella  R.  Potter,  defendant  The  opinion  sufficiently 
states  the  case.  The  verdict  was  for  the  defendant  The  plaintiffa 
took  out  a  writ  of  error. 

S.  T.  £  H,  C.  McCormick  and  B.  S.  Bentley  £  Souy  for  plain tiila 
in  error,  cited  1  Eedf.  on  Wills,  101,  and  note,  104, 105  ;  Logan  v. 
McGinnis,  12  Penn.  St  31 ;  Pool  v.  Richardson^  3  Mass.  330 ;  Titloio  v. 
Tittow,  54  Penn.  St  216 ;  Dickinson  v.  Barber,  9  Mass.  225  ;  Moritz 
V.  Brought  16  Serg.  &  Rawle,  403  ;  Kachline  v.  Clark,  4  Whart.  319; 
Stevenson  v.  Stevenson,  33  Penn.  St  471;  Harden  v.  HaySy  9  id.  156; 
McMasters  v.  Blair,  29  id.  302. 
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H,  C.  Parsons,  W.  H.  Armstrong  and  Linn,  for  defendant  in 
en-or,  cited  Whart  &  Stille's  Med.  Juris.,  p.  20,  §  17 ;  TUhw  v.  Tit* 
lo2o,  54  Penn,  St.  216 ;  Dickinson  v.  Dickinson,  61  id.  401;  Wogan  v. 
Small,  11  Serg.  &  Rawle,  141;  Norris  v.  Sheppard,  20  Penn.  St  477; 
Rambler  v.  Tryon,  7  Serg.  &  Bawle,  90  ;  /m/t  y.  Smith,  8  id.  581. 

Read,  J.  Insanity  and  its  treatment  have,  of  late  years,  been  the 
subject  of  close  and  accurate  scientific  investigation,  which  has  mod- 
ified some  of  the  doctrines  laid  down  by  eminent  judges,  or,  rather, 
their  application  to  particular  cases.  Insanity  is  a  disease  which 
may  be  either  general  or  partial,  and  the  opinion  of  Lord  Srouqham, 
in  Waring  v.  Waring,  in  the  Privy  Council,  July  17, 1848,  in  relation 
to  partial  insanity  or  monomania,  and  approved  by  Lord  Pekzance, 
in  Smith  v.  TebUtt,  36  L.  J.  R.  N,  S.,  Probate  Court,  97,  Aug.,  1867, 
has  been  shaken,  if  not  overruled  by  the  court  of  queen's  bench,  in 
Banks  v.  GoodfOlow,  39  L.  J.  E.  N.  S.,  Q.  B.,  237 ;  L.  R.,  5  Q.  B.  54, 
on  the  6th  of  July,  1870,  Lord  Chief  Justice  Cockburn  delivering 
the  opinion  of  the  court.  The  opinion  is  a  very  learned  and  elabo- 
rate one,  citing  the  opinions  of  foreign  text  writers,  and,  also,  Amer- 
ican decision^  and  holding  that  partial  unsoundness,  not  affecting 
the  general  faculties,  and  not  operating  on  the  mind  of  a  testator  in 
regard  to  testamentary  disposition,  is  not  sufficient  to  render  a  per- 
son incapable  of  disposing  of  his  property  by  will,  and  this  seems  to 
be  the  opinion  of  Dr.  Ray,  in  his  Treatise  on  the  Medical  Jurispru- 
dence of  Insanity  (5th  ed.),  1871,  §§  302,  303. 

If  unsoundness  of  mind  is  proved  to  exist  on  the  day  that  the  will 
is  made,  or  on  the  day  the  instructions  are  given,  it  is  certainly  per- 
missible to  trace  the  unsoundness  both  before  and  after  that  period, 
up  to  the  very  moment  of  the  decease  of  the  alleged  testator.  This 
necessarily  opens  a  wide  door  to  the  admission  of  evidence ;  sub- 
scribing witnesses,  of  course,  testify  to  the  state  of  the  testator'a 
mind,  and,  in  addition  to  the  facts,  give  their  opinion.  The  same  is 
the  case  with  medical  men  who,  as  experts,  may  give  their  opinion 
upon  hypothetical  cases,  or  upon  the  facts  proved.  1  Greenleaf  a  Ev., 
§  440.  In  Pennsylvania,  it  has  always  been  the  rule,  that  after  a  non- 
professional witness  has  stated  the  f^ts  upon  which  his  opinion  ii 
founded,  he  is  permitted  to  state  his  opinion  as  to  the  saniiy  oi 
insanity  of  the  testator.  1  Redfield  on  WiUs,  141.  From  Rambler  t. 
Tryon,  7  S.  &  R.  90,  decided  by  Judge  Duncan  in  1821,  and  Wogan 
v.  Swall,  11  S.  ti  R 141,  decided  by  Chief  Justice  Tilghican  in  1824, 
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to  TUhw  T.  Tithw,  54  Penn.  St.  216,  in  1867,  and  Dickinson  t.  Dieh- 
inson,  61  id.  401,  in  1869,  onr  decisions  have  been  uniform  on  this 
point. 

OziaA  Potter  had  a  wife  and  an  adopted  daughter,  whom  he  had 
taken  in  1861,  when  she  was  a  little  girl,  and  to  both  of  whom  he 
wiiE  affectionately  attached.  He  had  been  in  business  with  Mr. 
Wonderly,  under  the  firm  of  Potter  &  Co.,  which  appears  to  have 
existed,  in  some  shape  or  form,  up  to  the  time  of  his  death,  on  the 
6th  of  September,  1869. 

His  will  was  drawn  by  Qeneral  Bobert  Fleming,  and  is  dated  the 
27th  March,  1869.  The  instructions  were  given  by  the  decedent  to 
General  Fleming,  on  Good  Friday,  the  26th  of  Maix^h,  in  the  even- 
ing, in  the  bed-room,  no  other  person  being  present  The  will  was 
drawn  in  Qeneral  Fleming's  office,  and  was  executed  the  next  evening, 
Mr.  Weiss  and  the  general  being  the  witnesses.  Neither  the  wife  nor 
daughter  ever  knew  of  this  will,  the  existence  of  which  was  known 
only  to  the  witnessea  From  the  testimony  of  Dr.  Bichter,  the  attend- 
ing physician,  it  is  clear  that  he  was  entirely  unfit  to  make  a  will,  in 
which  he  is  supported  by  the  direct  and  positive  testimony  of  Mrs. 
Potter. 

In  18G3,  Mr.  Potter  had  a  severe  attack  of  small-pox,  which  shook 
his  constitution,  and  evidently  impaired  both  mind  and  body,  and 
changed  his  character.  In  1867>  he  was  afflicted  with  the  heart  dis- 
ease, which  gradually  increased,  affected  his  brain,  and  finally  ter- 
minated his  life.  About  March,  1867,  he  made  a  will,  the  contents 
of  which  were  proved  by  General  Fleming,  who  drew  it,  Mr.  Won- 
derly, and  others.  This  will  provided  amply  for  his  wife  and 
daughter,  and  was  made  with  a  fuU  knowledge  of  the  value  of 
his  property,  and  this  is  the  only  will  any  one  knew  of,  excepting 
the  witnesses  to  that  of  the  27th  of  March,  1869.  He  ceased  trans- 
acting any  business  in  August  or  September,  1868,  and  his  condi- 
tion is  traced  up  till  he  went  south,  on  the  27th  of  January,  1869, 
accompanied  by  Mr.  Wonderly,  to  take  care  of  him,  and  returned  the 
^h  of  February,  1869,  not  improved ;  and  his  disease,  with  dropsy 
on  the  chesty  had  a  powerful  effect  upon  the  brain.  His  mind  became 
filled  with  visionary  speculations,  demanding  lai^  capital,  and  the 
supposed  ownership  of  property  that  did  not  belong  to  him.  He 
often  spoke  of  his  will,  describing  its  provisions  as  in  that  of  1867, 
and  never  in  any  way  alluding  to  that  of  the  27th  of  March, 
1869,  as  11  he  had  entirely  forgotten  its  execution.    The  evidence  of 
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the  medical  witnesses,  and  of  the  others  who  knew  Mr.  Potter  well, 
was  very  strong  in  proving  that  he  was  incompetent  to  make  a 
will  on  the  27th  of  March,  1869.  Mr.  Potter's  property  was  a 
little  oyer  (30,000,  and  he  ordered  at  least  12,000  to  be  expended 
in  purchasing  a  snitable  lot  in  a  cemetery  (haying  one  already),  and 
to  erect  thereon  a  suitable  monument  He  giyes  his  wife  their  resi- 
dence during  her  natural  life,  his  household  and  kitchen  furniture, 
and  tl,500  during  her  natural  life.  If  she  claims  her  dower,  these 
bequests  to  be  null  and  yoid.  He  never  even  names  his  datighter  Ella, 
To  Bulina  and  Sarah  Pidcock  he  giyes  a  house  and  lot  during  their 
natural  liyes.  To  said  Bulina  and  Sarah,  each  $400  per  annum,  during 
the  natural  life  of  each.  For  the  purpose  of  paying  these  annuities, 
amounting^to  t2,300  per  annum,  and  t400  per  annum  as  a  compen- 
sation to  said  trustee,  he  directs  a  sum  to  be  paid  him,  to  be  invested 
to  produce  those  sums.  The  residue  of  his  estate  he  gives  to  the  city 
of  Williamsport,  for  the  benefit  of  their  poor. 

Mr.  Smith,  the  trustee,  renounced  the  legacy  to  him,  and  the  city 
of  Williamsport  treated  theirs  in  a  similar  way. 

It  was  a  cruel  and  unjust  will,  and  the  first  and  last  provisions,  for 
the  monument  and  the  poor,  were  perfectly  absurd  in  view  of  the 
small  estate  he  died  possessed  of. 

The  learned  judge  delivered  a  very  clear  and  sensible  charge  to 
the  jury.  He  afi&rmed  the  plainti&'  third,  fourth,  fifth  and  seventh 
points,  and  as  the  plaintiffs  must  have  known  was  his  duty,  he  neg- 
atived the  first  point  The  second  and  sixth  points  were  properly 
answered.  Whatever,  therefore,  is  assigned  for  error,  either  as  to 
these  points  or  as  to  the  charge,  is  not  sustained.  These  remarks 
dispose  of  the  twelfth  and  thirteenth  errors  assigned. 

The  first  ten  errors  assigned  are  disposed  of  by  the  remarks  already 
made,  and,  as  to  the  eleventh  error,  the  court  were  right  in  rejecting 
evidence  of  general  reputation. 

I  submitted  the  paper-books  to  Dr.  Isaac  Bay,  who  has  favored  me 
with  a  most  careful  analysis  and  review  of  the  facts  of  this  case,  and 
thus  closes  it  with  these  words:  "  In  view  of  all  these  facts,  I  cannot 
avoid  the  conclusion  that,  in  March,  1869,  Ozias  Potter  did  not  pos- 
sess '  a  sound  and  disposing  memory.' '' 

Judgment  affirmed. 

NOTB.— In  SCoto  T.  POce,  6  Am.  R.  888,  the  minority  of  the  supreme  court  of  New 
Hampehlre  held,  that  wltneMet  not  experts  oannot  give  their  opinion  on  the  question 
of  sanitj.  To  this  doctrine  Don,  J.,  dissented  in  a  venr  elaborate  opinion.  See  6  Am. 
B.644. 
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The  most  valuable  Judicial  oontribution  made  In  a  number  of  yean,  to  the  subject 
of  testamentaiT  oaiMMSity,  la  the  optDton  of  the  court  of  Queen's  Bench,  in  Baiika  y. 
Ucod/eOow^  S  L.  T.  B.  N.  S.  813 ;  89  L.  J.  R.  237,  decided  in  1870.  The  opinion  presenU 
such  an  exhaustive  review  of  the  whole  subject  that  we  matce  do  apology  for  giving 
It  in  full: 

OOGKBURN,  G.  Jm  delivered  the  Judgment  of  the  court  ((Jockbubn,  G.  J.,  BlaiOKBCRM 
Ukllob  and  Haj«non,  J  J.),  July  0,  as  follows : 

This  is  an  action  brought  by  the  plaintiit,  as  heir  at  law  of  John  Banks,  to  try  the 
validity  of  a  will  made  by  the  latter  in  favor  of  one  Margaret  Goodfellow,  of  whom,  she 
having  died  since  the  decease  of  the  testator,  defendant  is  the  heir.  The  question  in 
Issue  at  the  trial  was  the  capacity  of  the  testator  to  make  a  will.  Instructions  for  the 
will  taken  by  the  attorney  who  prepared  it  were  signed  by  the  testator,  and  attested 
by  witnesses  in  his  presence,  on  the  2d  December,  1863.  The  will  formally  prepared 
from  such  instructions  was  duly  executed  on  the  27th  of  the  same  month.  The  ques- 
tion is,  whether  on  both  or  either  of  those  days  the  testator  was  of  sound  mind,  so  as 
to  l>e  capable  of  making  a  will.  It  is  a  fact  beyond  dispute  that  the  testator  John 
Banks  had,  at  former  times,  been  of  unsound  mind.  He  had  been  confined,  as  far 
back  as  the  year  1841.  lu  the  county  lunatic  asylum.  Discharged  after  a  time  from  the 
asylum,  he  remained  subject  to  certain  fixed  delusions.  He  had  conceived  a  violent 
aversion  toward  a  man  named  Featherstone  Anderson,  and,  notwithstanding  the  death 
of  the  latter  some  years  ago,  he  continued  to  believe  that  this  man  still  pursued  and 
molested  him,  and  the  mere  mention  of  Featherstone  Alexander's  name  was  sufllcient 
to  throw  him  Into  a  state  of  violent  excitement.  He  frequently  believed  that  he  was 
pursued  and  molested  by  devils  or  evil  spirits,  whom  he  believed  to  be  visibly  present. 
Besides  these  delusions,  which  were  spoken  to  by  two  witnesses  whose  evidence  was 
above  suspicion,  the  one  a  medical  man  who  attended  him  to  the  end  of  1862,  and  the 
other  the  clergyman  of  the  parish  in  which  the  testator  resided,  there  was  a  body  of 
evidence  which,  if  believed,  was  strong  to  establish  a  case  of  general  insanity.  The 
Jury,  however,  found  in  favor  of  the  will,  and,  therefore,  must  have  believed  this  evi- 
dence to  be  greatly  exaggerated,  or  must  have  come  to  the  conclusion  that  the  will 
was  made  during  a  lucid  interval.  From  September,  1863,  he  had  a  succession  of 
epileptic  fits,  and  a  blister  was  applied  to  his  head,  and  the  medical  man  who  attended 
him  throughout  this  period  deposed  that  his  mental  power,  such  as  it  was,  suffered 
trom  the  fits,  and  that  he  considered  him  Insane  and  Incapable  uf  transacting  businesA 
during  the  whole  time.  On  the  other  hand,  it  appeared  that  the  testator  nianafred  lils 
own  money  alfairs,  which,  however,  were  on  a  limited  scale,  and  was  careful  of  lils 
money. 

According  to  the  evidence  of  a  witness  named  Tolson,  who  had  acted  as  his  lu^ont  in 
receiving  the  rents  of  some  cottage  property  at  Keswick,  amounting  to  abuut  £?0  a  year 
the  testator  had  not  only  alwajrs  showed  himself  capable  of  transacting  business  with 
him,  but  had,  on  the  last  occasion  of  Tolson's  coming  to  pay  the  .rents,  suergested  to 
him  to  take  a  lease  of  the  cottages  In  question,  so  as  to  relieve  him  (testator)  from  all 
risk  or  trouble  in  the  matter.  He  had  also  desired  Tolson,  when  he  came  to  pay  over 
the  next  half-year's  rents,  to  bring  with  him  a  Mr.  Ansdell,  an  attorney  of  Keswick,  as 
he  wanted  to  see  him  about  making  a  will.  On  the  2d  December,  1863,  Tolson  went  to 
Arkleby,  where  testator  lived,  taking  Ansdell  with  him.  On  their  arrival,  the  testator, 
according  to  the  statement  of  Ansdell  and  Tolson,  told  Ansdell  he  wished  to  make  his 
will.  He  fetched  from  his  room  a  will  which  he  had  made  in  1838,  In  favor  of  his  sister, 
who  had  since  died,  and  said  he  wished  to  give  his  property  to  his  niece,  Margaret 
Goodfellow,  In  the  same  way.  On  Mr.  Ansdell  asking  who  should  be  the  executors, 
testator  turned  to  his  niece,  who  was  present,  and  asked  who  she  thought  should  be 
executors;  whereupon,  she  desired  that  Tolson  should  be  one,  and  asked  who  should 
be  the  other,  when  the  other  executor,  Milwall,  was  named  by  a  person  present,  and 
assented  to  by  testator.  The  instructions  thus  received  by  Ansdell  were  put  down  by 
htm  on  paper,  and,  having  been  read  over  to  ihe  testator,  were,  by  the  desire  of  Ans- 
dell, signed  by  him ;  and  his  signature  was  formally  attested  by  two  witnesses,  so  as  to 
make  the  paper  a  sufllcient  and  valid  will,  although  it  was  intended  that  a  more  formal 
ioonment  should  afterward  be  prepared  and  executed :  the  reason  given  by  Ansdell 
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for  luoh  siguing  aad  attestation  of  the  InstructloDs  being,  tliat  he  always  pursiies  thta 
oouree  when  his  clients  live  at  a  distance  from  him,  and  time  would  be  required 
between  the  talcing  the  instructions  and  the  final  completion  of  the  will.   The  distance 
between  Keswiclc  and  Arlcleby  is  about  twenty  miles,  and  the  road  was  said  to  be  bad. 
After  the  matter  of  the  will  had  been  disposed  of,  a  conversation  took  place  concern- 
ing the  proposed  lease  to  Tolson.   The  testator  calculated  the  amount  of  the  rents, 
and,  finding  that  they  came  to  £80,  offered  a  lease  of  the  cottages  for  seven  years  at  a 
rent  of  £76  a  year.   This  being  agreed  to  by  Tolson,  Ansdell  was  instructed  to  prepare 
a  lease  on  these  terms,  and  the  instructions  having  been  reduced  to  writing,  were 
signed  by  the  testator  and  Tolson.    After  this  Tolson  proceeded  to  settle  with  the  tes- 
tator for  the  rents  received  by  hlra,  which  amounted  to  £4  7s.  4d.    Of  this  Tolson  pro- 
duced  £SQ  In  cash,  and  offered  his  check  for  the  remainder;  but  the  testator  observed 
that  a  check  would  be  of  no  use  to  him,  as  there  was  no  bank  near,  and  desired  Tolson 
to  pay  the  balance  into  a  bank  at  Keswick,  at  which  Tolson  had  an  account.    After 
this  a  conversation  ensued  with  a  Mrs.  Routledge,  at  whose  house  the  testator  lodged, 
as  to  the  amount  which  he  should  pay  her  weekly  for  his  board  and  lodging  combined, 
which,  if  truly  reported,  tended  strongly  to  show  that  he  was  certainly  then  capable 
of  managing  his  affairs.    On  the  27th  December,  Tolson  took  over  the  will  and  lease, 
which  had  been  prepared  by  Ansdell,  to  the  testator,  who,  having  read  them  two  or 
three  times,  said  they  were  all  right,  after  which  both  instruments  were  executed  by 
testator,  and  the  will  was  duly  attested.    The  testator  lived  till  July,  186S.    His  niece, 
Margaret  Goodfellow,  survived  him,  but  died  in  1867,  under  age  and  unmarried.    She 
was  his  heir  at  law.    He  had  other  nephews  and  nieces  to  whom  he  is  said  to  have 
been  much  attached.    The  effect  of  the  will,  if  valid,  is  that  the  property  goes  to  the 
defendant,  who  is  no  relation  in  blood  to  the  testator,  as  the  heir  at  law  of  Margaret 
Goodfellow,  instead  of  to  any  relative  of  the  testator.    This  possible  consequence  of 
Margaret  Goodfellow  dying  without  issue  and  intestate  does  not,  however,  appear  to 
have  presented  itself  to  the  mind  of  any  of  the  parties  at  the  time  of  maldng   the 
'v^ill.    Upon  this  evidence  the  learned  judge  left  it  to  the  Jury  to  say  **  whether,  on  the 
Sd  December,  1863,  or  on  the  S7th  December,  1868,  or  on  both,  the  testator  was  capable 
of  having  such  a  knowledge  and  appreciation  of  facts,  and  was  so  far  master  of  his 
intentions  and  free  from  delusions,  as  would  enable  him  to  have  a  will  uf  his  own  In 
the  disposition  of  his  property,  and  act  upon  It ; ''  the  learned  judge  telling  the  jury 
that  "the  mere  fact  of  his  being  able  to  recollect  things,    or  to  converse  rationally  on 
some  subjects,  or  to  manage  some  business,  would  not  be  sufficient  to  show  he  was 
sane  ;   while,  on  the  other  hand,   slowness,  feebleness  and  eccentricities  would  not  be 
sufficient  to  show  he  was  insane,^'  with  the  Airther  direction  that  **the  whole  burden 
of  showing  that  the  testator  was  fit  at  the  time  was  on  the  defendant.*'    Hie  juiy 
returned  a  verdict  for  the  defendant,  sa^ng  tliat  they  found  that  the  will  **  was  a  good 
and  valid  will/* 

The  present  rule  was  applied  for  ond  obtained  on  two  grounds.  First.  That  the 
judge  misdirected  the  Jury.  Secondly.  Ttutt  the  verdict  was  against  the  weight  of  the 
evidence.  The  alleged  misdirection  is,  that  the  learned  Judge,  in  leaving  to  the  jury 
the  question  whether,  at  the  time  of  making  the  will,  the  testator  was  free  from 
delusion,  did  not  proceed  to  tell  them  that,  though  the  delusions,  under  which  the 
testator  had  undoubtedly  before  labored,  might  not  have  been  present  to  his  mind  at  the 
time  of  making  the  will,  yet,  if  they  were  latent  in  his  mind,  so  that  If  the  subject  had 
been  touched  upon  the  delusions  would  have  recurred,  the  testator  was  of  unsound 
:.i:nd  and  thererore  incapable  of  making  a  will.  We  must  take  It  for  the  present  pur- 
p  ise  OS  a  fact,  that  the  testator,  though  generally  of  weak  intellect,  was  able  to  man- 
Skge  his  own  affairs,  and,  apart  from  the  delusions  under  which  he  labored,  was,  at  all 
events,  at  the  time  of  executing  one  or  both  of  the  testameutaiy  instruments  in  ques- 
tion, of  sufficient  testamentary  capacity.  We  must  also  take  it  that  no  delusion  man- 
ifested itself  at  the  time  of  making  the  wllL  On  the  other  hand  there  is  ample  proof 
that  the  delusions  existed  in  the  Interval  between  the  making  of  the  will  and  the 
death  of  the  testator,  as  they  had  done  before ;  and  it  is.  therefore,  quite  possible  that 
these  delusions  may  have  remained  at  the  time  of  making  the  will,  unsoond  and  latent 
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In  tbe  testator's  mind,  and  capable  of  being  evoked  and  reproduced  at  any  moment, 
If  any  thing  had  occurred  to  lead  his  thoughts  to  tbe  subject. 

The  Inquiry  not  having  been  directed  to  thLa  point.  It  Is  quite  possible  that  all  that  the 
Jury  meant  In  finding  In  the  afflrmatiye  of  the  question  whether  the  testator  was  "  free 
from  delusions  "  at  tbe  time  of  making  his  will  was,  that  the  delusions  were  not  prsa- 
ent  to  his  consciousness,  nor  that  they  were  eradicated  from  his  mind,  and  that  if  the 
question  had  been  speolflcally  put  to  them,  whether  the  delusions  still  remained  latent 
In  the  testator's  mind,  and  his  mind  was  to  the  extent  of  these  delusions  unsound, 
they  would  have  found  In  the  afflrmaUve. 

It  therefore  becomes  necessary  to  consider  how  far  such  a  degree  of  unsoundness  of 
mind  as  is  involved  In  the  delusions  under  which  the  testator  labored  would  be  fatal 
to  testamentary  capacity ;  in  other  words,  whether  delusions  arising  from  mental  dis- 
ease, but  not  calculated  to  prevent  tbe  exercise  of  the  faculties  essential  to  the  making 
of  a  will,  or  to  Interfere  with  the  consideration  of  the  matters  which  should  be  weighed 
and  taken  Into  account  on  such  an  occasion,  and  which  delusions  had  In  point  of  fact 
no  Influence  whatever  on  the  testamentary  disposition  in  question,  are  sufficient  tc< 
deprive  a  testator  of  testamentary  capacity,  and  Invalidate  a  will. 

We  must  assume,  for  .the  present  purpose,  that  the  testator  labored  under  the  Insane 
delusions  ascribed  to  him ;  but  on  the  other  hand,  that  these  delusions  had  not,  nor 
were  calculated  to  have,  any  Influence  on  him  in  the  disposal  of  his  property,  and  that, 
irrespective  of  the  delusions,  the  state  of  his  mental  faculties  was  such  as  to  render 
him  capable  of  making  a  will.  For  whatever  may  have  been  the  evidence  as  to  general 
Insanity,  the  verdict  of  tbe  Jury,  which  there  Is  ample  evidence  to  support,  and  In 
which  the  learned  Judge  who  presided  at  the  trial  states  that  he  concurs,  establishes 
that  at  the  time  of  making  the  will,  irrespective  of  the  delusions  referred  to,  tbe  tes- 
tator was  sufficiently  In  possession  of  his  faculties.  The  question  whether  partial 
unsoundness  not  affecting  the  general  faculties,  and  not  operating  on  the  mind  of 
testator  in  regard  to  the  particular  testamentary  disposition,  will  be  sufficient  to 
deprive  a  person  of  the  power  of  disposing  of  his  property,  presents  Itself  In  the  pres- 
ent case  for  Judicial  decision,  so  far  as  we  are  aware,  for  the  first  time.  It  Is  true  that. 
In  the  case  of  Warino  ▼•  Wcuring^  6  Moo.  P.  C.  Gas.  841,  the  Judicial  committee  of  the 
privy  council,  and  in  the  more  recent  case  of  SmWi  v.  TebMt,  1  L.  Bep.  P.  and  D.  898; 
10  L.  T.  Rep.  (K.  S.)  841,  Lord  PsNZiLNCB,  in  the  court  of  probate,  have  laid  down  a  doc* 
trine  according  to  which  any  degree  of  mental  unsoundness,  however  slight  and  bow- 
ever  unconnected  with  the  testamentary  disposition  in  question,  must  be  held  fatal 
to  the  capacity  of  a  testator.  But,  in  both  those  cases,  as  we  shall  presently  show,  the 
wide  doctrine  embraced  In  the  Judgments  was  wholly  unnecessary  to  the  decision,  and 
we,  therefore,  feel  ourselves  warranted,  and,  indeed,  bound  to  consider  the  question 
as  one  not  concluded  by  authority,  and  on  which  we  are  called  upon  to  form  our  own 
Judgment.  The  question  is  one  of  equal  importance  and  difficulty,  and  we  have  given 
It  our  best  attention.  The  text  writers  throw  no  light  upon  the  point.  They  content 
themselves  with  stating,  in  general  terms,  that,  to  be  capable  of  making  a  will,  a  man 
must  be  of  sound  disposing  mind  and  memory,  and  that  persons  non  compoU$  cannot 
make  a  will ;  but  they  are  silent  as  to  the  degree  of  mental  disturbance  which  will 
amount  to  want  of  a  disposing  mind  and  memory.  The  cases  prior  to  WarUio  v. 
Waring  (ubf  sup.),  in  which  the  law  on  the  subject  of  mental  unsoundness,  as  affecting 
the  capacity  to  make  a  will  is  considered,  are  by  no  means  numerous.  It  may  be  as 
well  to  pass  them  In  review.  In  Combe*a  Que,  Moo.  750 ;  8  Yin.  Abr.  43,  No.  SS,  it  is  said 
to  have  been  agreed  by  the  Judges,  ^  That  sane  memory  for  the  making  a  will  Is  not  at 
all  times  when  the  party  can  answer  to  any  thing  with  sense,  but  he  ought  to  have 
Judgment  to  discern,  and  to  be  of  perfect  memory,  otherwise  the  will  is  void."  SO| 
again,  in  the  Marqatoof  Winchetter*8Ca8e^tRep.&:  **By  the  law  it  is  not  sufficient 
that  the  testator  be  of  memory  when  he  makes  the  will  to  answer  familiar  and  usual 
questions,  but  he  ought  to  have  a  disposing  memory,  so  as  to  be  able  to  make  a  dla> 
position  of  his  estate  with  understanding  and  reason." 

Ic  the  case  of  Chreenwood  v.  Qreenwoodt  3  Curt.  App.,  an  action  brought  to  recovcT 
estates  under  a  will,  the  validity  of  which  was  disputed,  the  principal  indication  ol 
Insanity  relied  on  being  a  strange  aversion  on  the  part  of  the  testator  toward  his  only 
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brother,  his  heir  at  law,  and  a  groundieaa  sasptcion  of  the  latter  havlnff  attempted  te 
poison  him,  Lord  Kbnton,  in  charging  the  Jury,  said :  ^  I  take  It,  a  mind  and  memory 
competent  to  dispose  of  his  property,  when  it  is  a  little  explained,  perhaps  may  stand 
thus:  Having  that  degree  of  recollection  about  him  that  would  enable  him  to  look 
about  the  property  he  had  to  dispose  of,  and  the  persons  to  whom  he  wished  to  dis- 
pose of  it.  If  he  had  a  power  of  summoning  up  his  mind  so  as  to  know  what  his  prop> 
erty  was,  and  who  those  persons  were  that  then  were  the  objects  of  his  bounty,  then 
he  was  competent  to  make  his  will.** 

In  other  cases,  such  as  the  well-known  case  of  Dew  ▼.  Clairht  8  Add.  QT ;  Hagg.  Bep.  of 
Judgment,  19,  the  insane  delusion  had  a  direct  bearing  on  the  proyision  of  the  wilL 
In  such  cases,  the  delusion  being  once  proved,  and  its  connection  with  the  will  being 
manifest,  there  could  be  no  difficulty  In  setting  aside  the  will.  Cases  of  this  deecription 
afford  little  or  no  assistance  toward  the  solution  of  the  question  before  us. 

Again,  other  cases  occurring  prior  to  the  case  of  Waring  v.  Wcuring^  such  as  the 
AtU)rne]t-Otner(d  v.  Parniher^  8  Bro.  C.  C.  441,  and  Cartwriaht  v.  CarfwrfgWi  PhiU.  90, 
had  reference  to  the  effect  to  be  given  to  a  lucid  interval  at  the  time  of  making  the 
will  rather  than  to  the  degree  of  mental  unsoundness  which  would  constitute  testa- 
mentary Incapacity.  The  Judgment  in  the  latter  case  is,  however,  not  unworthy  of 
attention.  The  case  was  a  remarkable  one,  from  the  fact  that  the  will  had  been  made 
by  a  person  actually  confined  in  a  lunatic  asylum,  and  was  undoubtedly  insane  both 
before  and  after  the  making  of  the  will;  nevertheless,  it  was  upheld.  Sir  William 
Wynne,  the  then  Judge  of  the  prerogative  court  of  Canterbury,  In  giving  Judgment, 
uses  language  tending  strongly  to  show  that,  in  his  opinion,  the  rationality  of  the  act 
done  affords  an  effectual  test  of  the  mental  capacity  of  the  party  doing  it.  He  says : 
*^  I  think  the  strongest  and  best  proof  that  can  arise  as  to  a  lucid  interval  is  that  which 
arises  from  the  act  itself.  That  I  look  upon  as  the  thing  to  be  first  examined,  and,  if 
it  can  be  proved  and  established  that  it  is  a  rational  act  rationally  done,  the  whole 
case  is  proved.  What  can  you  do  more  to  establish  the  act?  Because,  suppose  you 
are  able  to  show  the  party  did  that  which  appears  to  be  a  rational  act,  and  it  is  hit 
own  act  entirely,  nothing  is  left  to  presumption  iu  order  to  prove  a  lucid  IntervaL 
Here  Is  a  rational  act  rationally  done.  In  my  apprehension,  where  you  are  able  com- 
pletely to  establish  that,  the  law  does  not  require  you  to  go  further,  and  the  citation 
from  Swinburne  states  it  to  be  so.  The  manner  he  has  laid  it  down  is  (It  is  in  the 
part  In  which  he  treats  of  what  persons  may  make  a  will,  Swinburne,  part  2, 99)*  aayi 
he,  the  last  observation  is:  ^If  a  lunatic  person,  or  one  that  is  beside  himself  at  some 
times,  but  not  continuaUu,  make  his  testament,  and  it  Is  not  known  whether  the  same 
were  made  while  he  was  of  sound  mind  and  memory  or  no,  then,  in  case  the  testament 
be  so  ."onceived  as  thereby  no  argument  of  phrenzy  or  folly  can  be  gathered,  it  is  to  be 
presumed  that  the  same  was  made  during  the  time  of  his  calm  and  clear  intermissions, 
and  so  the  testament  shall  be  adjudged  good.  Yea,  although  it  cannot  be  proved  that 
the  testator  useth  to  have  any  clear  and  quiet  intermissions  at  all,  yet,  nevertheless,  I 
suppose  that  If  the  testament  be  wisely  and  orderly  framed,  the  same  ought  to  be 
accepted  for  a  lawful  testamant.' 

"Dnquestionably,"  Sir  William  Wynne  continues,  "there  must  be  a  complete  and 
absolute  proof  that  the  party  who  had  so  framed  It  did  It  without  any  assistance.  If 
the  fact  be  so  that  he  had  done  as  rational  an  act  ub  can  be  without  any  assistance  from 
another  person,  what  there  is  more  to  be  proved  I  don't  know,  unless  the  gentlemeu 
could  prove  by  any  authority  or  law  what  the  length  of  the  lucid  interval  Is  to  be, 
whether  an  hour,  or  a  day,  or  a  month.  I  know  no  such  law  as  that ;  all  that  is  want- 
ing is  that  It  should  be  of  sufficient  length  to  do  the  rational  act  Intended.  I  look 
upon  it,  if  you  are  able  to  establish  the  fact  that  the  act  done  Is  perfectly  proper,  and  that 
the  party  who  is  alleged  to  have  done  it  was  free  from  the  disorder  at  the  time,  that 
is  completely  sufficient."  Without  going  the  length  of  adopting  to  its  full  extent  what 
Is  here  said  as  to  the  effect  of  the  rational  character,  or,  at  all  saying  that  effect  oao 
be  given  to  the  rationality  of  the  disposition  beyond  that  which  is  due  to  it  as  evidence 
of  the  sanity  of  the  testator,  we  advert  to  this  case  and  the  Judgment  of  Sir  William 
Wynne,  as  showing  that  a  more  indulgent  view  of  insanity  as  affecting  testamentarf 
Incapacity  was  then  taken  than  has  latterly  prevailed.  We  come  to  the  case  of  Wcu^ 
Ino  T.  Waring  (ubisup.),  since  followed  by  that  of  Smith  v.  Tehbit  (uM  sup.),  \u  whioh 


MAY  TERM,  1871.  189 


Pidcock  T.  Potter. 


tiM  doetrtnenow  contended  for  on  behalf  of  the  plaintiff  was  for  the  flrst  time  laid 
down.  It  may  be  shortly  stated  thus :  To  oonstltute  testamentary  capacity,  sound- 
ness of  mind  is  indispensably  necessary ;  but  the  mind,  though  it  has  varied  facul- 
ties. Is  one  and  indivisible ;  if  it  Is  disordered  in  any  one  of  these  faculties,  if  it 
labors  under  any  delusion  arising  from  such  disorder,  though  Its  other  faculties  and 
functions  may  remain  undisturbed,  it  cannot  be  said  to  be  sound;  such  a  mind  Is 
unsound,  and  testamentary  incapacity  is  the  necessary  consequence.  As  has  already 
been  observed,  neither  in  Waring  y.  Wariiiifi  nor  In  Smith  t.  Tebbit^  was  the  doctrine 
thus  laid  down  in  any  degree  necessary  to  the  decision.  Both  these  were  oases  of  gen- 
eral, not  of  partial,  insanity.  In  both,  the  delusions  were  multifarious,  and  of  the 
widest  and  most  irrational  character,  abundantly  indicatinflrthat  the  mind  was  diseased 
througrhont.  In  both  there  was  an  insane  suspicion  or  dislike  of  persona  who  should 
liare  been  objects  of  affection,  and,  what  is  still  more  important.  In  both  It  was  palpa- 
ble that  the  delusions  must  have  Influenced  the  testamentary  disposition  impugned. 
In  both  these  cases,  therefore,  there  existed  ample  grounds  for  setting  aside  the  will 
without  resorting  to  the  doctrine  in  question.  Unable  to  concur  in  It,  we  have  felt 
ourselves  at  liberty  to  consider  for  ourselves  the  principle  properly  applicable  to  such 
a  case  as  the  present.  We  do  not  think  It  necessary  to  consider  the  position  assumed 
In  Waring  v.  Waring,  that  the  mind  is  one  and  indivisible.  It  is  not  given  to  man  to 
fathom  the  mystery  of  the  human  intelligence,  or  to  ascertain  the  constitution  of 
man's  sentient  and  intellectual  being.  But,  whatever  may  be  the  essence,  every  one 
must  be  conscious  that  the  faculties  and  functions  of  the  mind  are  various  and  dis- 
tinct, as  are  the  powers  and  functions  of  our  physical  organization.  The  instincts, 
the  affections,  the  passions,  the  moral  sense,  perceptions,  thought,  reason,  imagina^ 
tlon,  memory,  are  so  many  distinct  faculties  or  functions  of  the  mind.  The  pathology 
of  mental  disease  and  the  experience  of  Insanity  In  Its  various  forms  teach  us  that 
while  on  the  one  hand  all  the  faculties,  moral  and  intellectual,  may  be  Involved  In  one 
common  ruin,  as  in  the  case  of  the  raving  maniac,  one  or  more  only  of  these  faculties 
or  functions  may  be  disordered,  while  the  rest  are  left  unimpaired  and  undisturbed; 
that  while  the  mind  may  be  overpowered  by  delusions  which  utterly  demoralize  and 
unfit  it  for  the  perception  of  the  true  nature  of  surrounding  things,  or  for  the  dis- 
charge of  the  common  obligations  of  life,  there  often  are,  on  the  other  hand,  delusions 
which,  though  the  offspring  of  mental  disease,  and  so  far  constituting  insanity,  leave 
the  individual,  in  all  other  respects,  rational  and  capable  of  transacting  the  ordinary 
affairs  and  fulfilling  the  duties  and  obligations  incidental  to  the  various  relations  of 
life. 

No  doubt,  when  delusions  exist  which  have  no  foundation  in  reality,  and  spring  only 
from  a  diseased  and  morbid  condition  of  the  mind,  to  that  extent  the  mind  must 
necessarily  be  taken  to  be  unsound.  Just  as  the  body«  if  any  of  its  parts  or  functions  Is 
affected  by  local  disease,  may  be  said  to  be  nnsound,  though  all  its  other  members 
may  be  healthy,  and  their  powers  or  functions  unimpaired.  But  the  question  still  re- 
mains, whether  such  partial  unsoundness,  if  it  leaves  the  affections,  the  moral  sense, 
and  general  power  of  the  understanding  unaffected,  and  is  wholly  unconnected  with 
the  testamentary  disposition,  must  have  the  effect  of  taking  away  the  testamentary 
capacity.  We  readily  concede  that  where  a  delusion  has  had,  as  in  the  well-known 
case  of  Dew  v.  CZor/r,  8  Add.  79,  and  Haggard's  report  of  the  Judgment,  or  Is  calculated 
to  have  an  influence  on  the  testamentary  disposition,  it  must  be  held  fatal  to  Its  valid- 
ity. Thus,  if  as  occurs  In  a  common  form  of  monomania,  a  man  is  under  a  delusion 
that  he  Is  the  object  of  persecution  or  attack,  and  makes  a  will  in  which  he  excludes 
a  child  for  whom  he  ought  to  have  provided,  though  he  may  not  have  adverted  to  that 
rhlld  as  one  of  his  supposed  enemies,  it  would  be  but  reasonable  to  infer  that  the 
unsound  condition  had  influenced  him  in^the  disposal  of  his  property.  But,  In  the  case 
we  are  dealing  with,  the  delusions  must  be  taken  neither  to  have  had  any  influence  on 
the  provisions  of  the  will,  nor  to  have  been  capable  of  having  any;  and  the  question 
Is,  whether  a  delusion  thus  wholly  innocuous  in  its  results,  as  regards  the  dispositions 
of  the  vrill,  is  to  be  held  to  have  had  the  effect  of  destroying  the  capacity  to  make  one. 
The  state  of  our  own  authorities  being  such  as  we  have  shown,  we  have  turned  to  the 
larispnidence  of  other  countries,  as  on  a  matter  of  common  Judicial  interest,  to  see 
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whether  we  oould  there  find  any  Mslataiioe  toward  the  solution  ol  the  queetton.  We 
have,  however,  derived  but  little  advantage  from  the  Inquiry.  The  Roman  law,  the 
great  storehouse  of  Judicial  soienoet  Is  as  vague  and  general  on  the  subject  as  our  own. 
The  madman  (furiomt)  and  the  person  of  dellolent  Intelligence  (mente  captv»)  are  de- 
clared Incapable  of  making  a  testament ;  but  as  to  what  shall  constitute  madness  oi 
defectiveness  of  Intelligence  sufficient  to  prevent  the  exercise  of  the  testamentary 
right  the  authorities  are  silent.  The  continental  codes  are  equally  general  In  their 
terms,  providing  simply  either  that  persons  must  be  of  sound  mind  to  make  a  will,  or 
that  persons  of  unsound  mind  shall  be  disabled  from  doing  so.  The  older  vrrilers 
appear  not  to  have  been  alive  to  the  distinction  between  total  and  partial  unsoundness 
as  affecting  testamentary  capacity.  In  recent  times,  however,  the  question  has  been 
mooted  by  eminent  and  distinguished  Jurists,  but,  unfortunately,  with  a  marked  dis- 
cordance of  opinion.  M.  Troplong,  In  bis  great  work,  **Le  Droit  Civil  Explique*' 
(Commentalre  sur  les  donations  entrevifs  et  testaments),  volume  I,  sections  451-467,  and 
N.  Sacaze,  in  a  remarkable  treatise  entitled  **  La  Folle  conslder^e  dans  des  Rapports 
avec  la  Capacity  civil "  (p.  16),  have  adopted  the  doctrine  of  the  unity  and  indivisibility 
of  the  mind,  and  the  consequent  unsoundness  of  the  whole,  if  insane  delusion  any- 
where exists,  while  writers,  equally  entitled  to  respect,  have  maintained  the  contrary 
view.  Legrand  du  Saule,  in  a  remarkable  work  entitled  "  La  Folle  devant  les  Trlbu- 
naux*'  (p.  140),  contends  that  ** hallucinations  are  not  a  sufficient  obstacle  to  the  power 
of  making  a  will.  If  they  have  exercised  no  influence  on  the  conduct  of  the  testator, 
have  not  altered  his  nstural  affections,  or  prevented  the  fulfillment  of  his  social  and 
domestic  duties ;  while,  on  the  other  hand,  the  will  of  a  person  affected  by  Insane 
delusions  ought  not  to  be  admitted  If  he  has  disinherited  his  family  without  cause,  or 
looked  on  his  relations  as  enemies,  has  accused  them  of  seeking  to  poison  him,  or  the 
like ;  in  all  such  cases  where  the  delusion  exercises  a  fatal  Influence  on  the  acts  of  the 
person  affected,  the  condition  of  the  testamentary  power  falls,  the  will  of  the  party  is 
no  longer  under  the  guidance  of  the  reason,  it  becomes  the  creature  of  the  insane  de- 
lusion.** 

M.  Demolombe,  in  his  admirable  work,  **  The  Cours  de  Code  Napoleon  "  (Tralte  des 
donations  entre-vlfs  et  testaments,  lib.  8,  tit.  2,  s.  830),  M.  Castlenau,  in  his  treatise, 
"  Sur  rintroductlon  des  Alienee,**  and  Hoffbatier,  in  his  celebrated  work  on  medical 
Jurisprudence,  relating  to  insanity,  have  maintained  the  doctrine  that  monomania, 
or  partial  insanity,  not  affecting  the  testamentary  disposition,  does  not  take 
away  the  testamentary  capacity.  Mazzoni,  in  his  recent  work  entitled  ^*Insti- 
tuzioni  di  dlrltto  civile  Italiano**  (lib.  8,  tit.  2,  s.  8),  lays  it  down  that  **  monoma- 
nia is  not  an  unsoundness  of  mind  which  absolutely  and  necessarily  takes  away  testa* 
nientary  capacity,  as  the  monomaniac  may  have  the  perfect  exercise  of  his  faculties  in 
respect  of  all  subjects  beyond  the  sphere  of  his  partial  derangement."  None  of  these 
writers,  however,  have  gone  very  deeply  into  the  subject,  or  considered  It  with  refer- 
ence to  the  principle  on  which  mental  alienation  should  be  held  to  form  a  ground  for 
taking  away  the  capacity  of  testamentary  disposition.  The  older  Jurists  were  content 
to  say  that  an  insane  person  was  incapable  of  making  a  will  because  be  had  no  mind 
^^qiiia  mente  caret"  as  It  is  said  in  the  Digest,  or  because  he  could  not  have  a  will,  and 
therefore  was  incapable  of  declaring  his  ultimate  will  as  to  the  disposal  of  his  property, 
positions  obviously  unsatisfactory  when  the  fact  becomes  recognized  that  a  man  may 
labor  under  harmless  delusions  which  leave  the  other  faculties  of  his  mind  unaffected 
and  leave  him  free  to  make  a  disposition  of  his  property  uninfluenced  by  their  exist- 
ence. Incur  day  the  doctrine  has  sprung  up  of  the  unity  and  indivisibility  of  the 
mind ;  but  the  ground  on  which  insanity  should  cause  incapacity  appears  to  have 
become  overlooked  in  the  reasoning  on  which  It  is  founded.  It  may  be  important  to 
recall  It.  The  law  of  every  civilized  people  concedes  to  the  owner  of  property  the 
right  of  determining  by  his  last  will,  either  in  whole  or  in  part,  to  whom  the  effects 
which  he  leaves  behind  shall  pass.  Tet  it  is  clear  that,  though  the  law  leaves  to  the 
owner  of  property  absolute  freedom  In  his  ultimate  disposition  of  that  of  which  he  la 
thus  enabled  to  depose,  a  moral  responsibility  of  no  ordinary  importance  attaches  to 
the  exercise  of  the  right  thus  given.  The  instincts  and  affections  of  mankind  in  the 
vast  majority  of  instances  will  lead  men  to  make  provision  for  those  who  are  the  near- 
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est  to  tham  In  kindred,  and  who  In  life  have  been  the  objeots  of  their  affection.  Inde- 
p«nd6ntly  of  any  law,  a  man  on  the  point  of  leaving  the  world  would  naturally  dla- 
trlbute  among  his  children  or  neareat  relatives  the  property  which  he  poeBesaed.  The 
same  motives  will  influence  him  in  the  exercise  of  the  right  which  the  law  secures  to 
him.  Hence  arises  a  reasonable  and  well  warranted  expectation  on  the  part  of  a  man's 
kindred  surviving  him,  that  on  his  death  his  effects  shall  become  theirs,  instead':' 
being  given  to  strangers.  To  disappoint  the  expectation  thus  created,  and  to  disregard 
whe  claims  of  kindred  to  the  inheritance,  is  to  shock  the  Common  sentiment  of  man- 
kind, and  to  violate  what  all  men  concur  in  deeming  an  obligation  of  the  moral  law. 
It  cannot  be  supposed  that  in  giving  the  power  of  testamentary  dispoBitlon  the  law 
has  been  framed  in  disregard  of  these  considerations.  On  the  contrary,  had  they  stood 
alone  it  Is  probable  that  the  power  of  testamentary' disposition  would  have  been  with- 
held, and  that  the  disposition  of  property  after  the  owner's  death  would  have  been 
uniformly  regulated  by  the  law  itself.  But  there  are  other  considerations  which  turn 
the  scale  in  favor  of  the  testamentary  power.  Among  those  who,  as  a  man's  nearest 
relatives,  would  be  entitled  to  share  the  fortune  he  leaves  behind,  some  may  be  better 
provided  for  than  others ;  some  may  be  more  deserving  than  others ;  some  from  age« 
sex,  or  physical  infirmity,  may  stand  in  greater  need  of  assistance.  Friendship  and 
tried  attachment,  or  faithful  service,  may  have  claims  that  ought  not  to  be  disregarded. 
In  the  power  of  rewarding  dutiful  and  meritorious  conduct,  paternal  authority  finds 
a  Qseful  auxiliary ;  age  secures  the  respect  and  attention  which  are  one  of  its  chief 
consolations. 

As  was  truly  said  by  Kmrr,  C,  in  Van  Alst  v.  Hunter,  6  Johns.  (N.  Y.  Chan.  Rep.)  160 : 
^  It  is  one  of  the  painful  consequences  of  extreme  old  age  that  it  ceases  to  excite 
interest,  and  Is  apt  to  be  left  solitary  and  neglected.  The  control  which  the  law  still 
gives  to  a  man  over  the  disposal  of  his  property  Is  one  of  the  most  efficient  means 
which  he  has  in  protracted  life  to  command  the  attention  due  to  his  Infirmities."  For 
these  r^wons  the  power  of  disposing  of  property  in  anticipation  of  death  has  ever  been 
regarded  as  one  of  the  most  valuable  of  the  rights  Incidental  to  property,  and  there 
can  be  no  doubt  that  it  operates  as  a  useful  incentive  of  Industry  in  the  acquisition  of 
wealth,  and  to  thrift  and  frugality  In  the  enjoyment  of  it.  The  law  of  every  country 
has,  therefore,  conceded  to  the  ovrner  of  property  the  right  of  disposing  by  will  either 
of  the  whole,  or,  at  all  events,  of  a  portion  of  that  which  he  possesses.  The  Roman 
law,  and  that  of  the  continental  nations  which  have  followed  it,  have  secured  to  the 
relations  of  a  deceased  person,  in  the  ascending  and  descending  line,  a  fixed  portion  of 
the  Inheritance.  The  English  law  leaves  every  thing  to  the  unfettered  discretion  of 
the  testator,  on  the  principle  that  though,  in  some  instances,  caprice,  or  passion,  or  the 
power  of  new  ties,  ot  artful  contrivance,  or  sinister  influence  may  lead  to  the  neglect 
of  claims  that  ought  to  be  attended  to,  yet  the  instincts,  affections  and  common  senti- 
ments of  mankind  may  be  safely  trusted  to  secure,  on  the  whole,  a  better  disposition 
of  the  property  of  the  dead,  and  one  more  accurately  adjusted  to  the  requirements  of 
each  particular  case  than  could  be  obtained  through  a  distribution  prescribed  by  the 
stereotyped  and  inflexible  rules  of  a  general  law.  It  is  unnecessary  to  consider 
whether  the  principle  of  the  foreign  law  or  that  of  our  own  Is  the  wiser.  It  is  obvious, 
in  either  case,  that,  to  the  due  exercise  of  a  power  involving  a  moral  responsibility 
thus  grave,  the  possession  of  the  Intellectual  and  moral  faculties  common  to  our 
nature  should  be  insisted  on  as  an  Indispensable  condition.  It  is  essential  to  the 
exeiclse  of  such  a  power,  that  a  testator  shall  understand  the  nature  of  the  act  and  Its 
effects ;  shall  understand  the  extent  of  the  property  of  which  he  Is  disposing ;  shall  be 
able  to  comprehend  and  appreciate  the  claims  to  which  he  ought  to  give  effect ;  and, 
with  a  view  to  the  latter  object,  that  no  disorder  of  the  mind  shall  poison  his  affeo< 
tlons,  pervert  his  sense  of  right,  or  prevent  the  exercise  of  his  natural  faculties,  that 
no  insane  delusion  shall  influence  his  will  on  disposing  of  his  property,  and  bring 
about  a  disposal  of  it  which  would  not  have  been  made  otherwise.  But,  we  have  here 
the  measure  of  the  degree  of  mental  power  which  should  be  insisted  on.  If  the  human 
Instincts  and  affections  or  the  moral  sense  hh  perverted  by  mental  disease.  If  Insane 
suspicion  or  aversion  take  the  place  of  natural  affection.  If  reason  and  Judgment  ar« 
lost  and  the  mind  becomes  a  prey  to  Insane  delusions  calculated  to  interfere  with  and 
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disturb  its  functions,  and  to  lead  to  a  testamentaiy  dlsposltioo  due  only  to  Its  baneful 
influence,  in  such  a  case,  it  is  obvious  that  the  condition  of  testamentarj  power  falla, 
and  that  a  will  made  under  such  circumstances  ought  not  to  stand.  But  what  if  the 
mind,  though  possessing  sufficient  power  undlstuibed  by  frenzy  or  delusion  to  take 
Into  account  all  the  considerations  necessary  to  the  proper  making  of  a  will,  and  pro- 
ducing a  rational  and  proper  will,  should  be  subject  to  some  delusions,  but  a  delusion 
lehich  neither  exercises  nor  is  calculated  to  exercise  any  Influence  on  the  particular 
lisposltlon  ? 

Ought  we  In  such  case  to  deny  to  the  testator  the  capacity  to  dispose  of  his  property 
by  will  ?  It  must  be  borne  In  mind  that  the  absolute  and  uncontrolled  power  of  testa- 
mentary disposition  conceded  by  the  law  is  founded  on  the  assumption  that  a  rational 
will  is  a  better  disposition  than  any  that  can  be  made  by  the  law  itself.  If,  therefore, 
though  mental  disease  may  exist,  it  presents  Itself  In  such  a  degree  and  form  as  not  to 
interfere  with  the  capacity  to  make  a  rational  disposition  of  property,  why,  it  may 
well  be  asked,  should  it  be  held  to  take  away  the  right?  It  cannot  be  the  object  of 
the  legislator  to  aggravate  an  affection  In  Itself  so  great  by  the  deprivation  of  a  right, 
the  value  of  which  is  universally  felt  and  acknowledged.  If  it  be  conceded,  as  we 
think  it  must  be,  that  the  only  legitimate  or  rational  ground  for  denying  testamentary 
capacity  to  persons  of  unsound  mind,  is  the  inability  to  take  into  account  and  give 
due  effect  to  the  considerations  which  ought  to  be  present  to  the  mind  of  a  testator  In 
making  his  will,  and  Influence  his  decision  as  to  the  disposal  of  his  property,  it  follows 
that  a  degree  or  form  of  unsoundness  which  neither  disturbs  the  exercise  of  the  fac- 
ulties necessary  for  such  an  act,  nor  Is  capable  of  Influencing  the  result,  ought  not  to 
take  away  the  power  of  making  a  will  or  place  a  person  so  circumstanced  In  a  less 
advantageous  position  than  others  with  regard  to  his  rights.  It  may  be  here  not 
unimportant  to  advert  to  the  law  relating  to  unsoundness  of  mind  arising  from 
another  cause,  namely,  from  want  of  Intelligence  arising  from  defective  organization, 
or  from  supervening  physical  Infirmity  or  the  decay  of  advancing  age,  as  distinguished 
from  mental  derangement,  such  defect  of  Intelligence  being  equally  a  cause  of  inca- 
pacity. In  these  case«  It  is  admitted  on  all  hands  that  though  the  mental  power  may 
be  reduced  below  the  ordinary  standard,  yet  if  there  be  sufficient  Intelligence  to 
understand  and  appreciate  the  testamentary  act  in  Its  different  bearings,  the  power  to 
make  a  will  remains.  It  is  enough  if,  to  use  the  words  of  Sir  Edward  Williams,  in  bis 
work  on  executors,  If  ^*the  mental  faculties  retain  sufficient  strength  fully  to  compre- 
hend the  testamentary  act  about  to  be  done."  "  Non  sani  tantum,**  says  Voet  in  his 
Commentary  on  the  Pandects,  lib.  28,  tit.  1,  ft  86,  founding  himself  on  Gode,  book  8,  tit. 
23,1, 15,  *'Sed  et  In  agone  mortis  poslti,  seminece  ac  balbutlente  lingua  voluntatem 
promentes*  recte  testamenta  condant  si  modo  mente  adhuc  valeant.'*  This  part  of 
the  law  has  been  extremely  well  treated  In  more  than  one  case  in  the  American  courts. 
In  the  case  of  llarrusnn  v.  Rowariy  referred  to  In  Sloan  v.  MaxweH,  2  Green,  N.  J.  Ch. 
670,  In  the  United  States  circuit  court  for  the  district  of  New  Jersey,  the  law  was  thus 
laid  down  by  the  presiding  Judge :  **  As  to  the  testator's  capacity,  he  must,  in  the  lan- 
guage of  the  law,  have  a  sound  and  disposing  mind  and  memory.  In  other  words,  he 
ought  to  be  capable  of  making  his  will  with  an  understanding  of  the  nature  of  the 
business  In  which  he  Is  engaged,  a  recollection  of  the  property  he  means  to  dispose  of 
of  the  persons  who  are  the  objects  of  his  bounty,  and  the  manner  in  which  it  is  to  be 
diatrthuted  between  them.  It  Is  not  necessary  that  he  should  view  his  will  with  the 
eye  of  a  lawyer  and  comprehend  Its  provisions  In  their  legal  form.  It  is  sufficient  If 
he  has  such  a  mind  and  memory  as  will  enable  him  to  understand  the  elements  of 
which  It  Is  composed,  and  the  disposition  of  his  property  in  its  simple  forms.  In 
deciding  upon  the  capacity  of  the  testator  to  make  his  will,  it  Is  the  soundness  of  the 
mind,  and  not  the  particular  state  of  the  bodily  health,  that  is  to  be  attended  to ;  the 
latter  may  be  In  a  state  of  extreme  Imbecility,  and  yet  he  may  possess  sufficient  under 
standing  to  direct  how  his  property  shall  be  disposed  of;  his  capacity  maybe  perfect 
to  dispose  of  his  property  by  will,  and  y^t  very  Inadequate  to  the  management  of  other 
business,  as.  for  Instance,  to  make  contracts  for  the  purchase  or  sale  of  property. 
For  most  men,  at  different  periods  of  their  lives,  have  meditated  upon  the  subject  of 
the  disposition  of  their  property  by  will,  and  when  called  upon  to  have  their  intentions 


MAY  TEBM,  1871.  193 


Pidoock  Y.  Potter. 


eoromltted  to  wrtttnirf  they  llDd  maoh  IflM  dUBoolty  In  dwdazlnff  their  IntentloiM  tbMk 

they  would  in  comprehending  buslneas  In  some  measure  new.'* 

In  ft  sabeequent  ceie  of  1>0iit.  Fatieleve,  2  South.  M0|  the  lew  wee  thue  atafted:  **Br 
the  terms,  *  e  sound  and  disposing  mind  and  memory,'  it  has  not  been  understood  that 
a  testator  must  possess  these  qualities  of  the  mind  in  the  highest  degree,  otherwise  veiy 
few  could  make  testaments  at  all ;  neither  has  it  been  understood  that  he  must  pos- 
sess them  In  as  great  a  degree  as  he  may  have  formerly  done,  for  even  this  would  dis- 
able most  men  In  the  decline  of  life.  The  mind  may  have  been  in  some  degree  deblil- 
ttoted,  the  memory  may  have  become  in  some  degree  enfeebled,  and  yet  there  may  be 
enough  left  clearly  to  discern  and  discreetly  to  Judge  of  all  those  things  and  all  those 
circumstances  which  enter  Into  the  nature  of  a  rational,  fair  and  Just  testament.  Bat 
If  they  heve  so  far  failed  as  that  these  cannot  be  discerned  and  Judged  of,  then  he  can- 
not be  said  to  be  of  sound  and  disposing  mind  and  memory."  In  the  same  case  It  Is 
said:  **The  testator  must,  In  the  language  of  the  law,  be  possessed  of  sound  aiid  dis- 
posing mind  and  memory.  He  must  have  memory.  A  man  In  whom  this  faculty  Is 
totally  eztingulahed  cannot  be  said  to  possess  understanding  to  any  degree  whatever, 
or  for  any  purpose.  But  his  memory  may  be  very  imperfect :  it  may  be  greatly  impaired 
by  age  or  disease ;  he  may  not  be  able  at  all  times  to  recollect  the  names,  the  persons 
or  the  faculties  of  those  with  whom  he  has  been  intimately  acquainted ;  may  at  times 
ask  idle  questions,  and  repeat  those  which  had  before  been  asked  and  answered,  and 
yet  his  understanding  may  be  sufflcieiitly  sound  for  many  of  the  ordinary  trans- 
actions of  life.  He  may  not  have  sufficient  strength  of  memory  and  vigor  of  intellect 
to  make  and  to  digest  all  the  parts  of  a  contract,  and  yet  be  competent  to  direct  the 
distribution  of  his  property  by  will.  This  is  a  subject  which  he  may  possibly  have 
often  thought  of,  and  there  is  probably  no  person  who  has  not  arranged  such  a  dispo- 
sition in  his  mind  before  he  committed  it  to  writing.  The  question  Is  not  so  much 
what  was  the  degree  of  memory  possessed  by  the  testator  as  this :  Had  he  a  disposing 
memory  ?  was  he  capable  of  recollecting  the  property  he  was  about  to  bequeath,  the 
manner  of  distributing  it,  and  the  objects  of  his  bounty?  To  sum  up  the  whole.  In 
the  most  simple  and  intelligible  form :  Were  his  mind  and  memory  sufficiently  sound 
to  enable  him  to  know  and  to  understand  the  business  in  which  he  was  engaged  at  the 
time  he  executed  his  will?'*  This  view  of  the  law  is  fully  adopted  by  the  court.  In 
the  case  of  Sloan  ▼.  MaopweU^  2  Oreen's  Ch.  N.  8.,  and  Is  there  stated  to  have  been  ap- 
proved by  Vnooif ,  C,  in  a  case  of  Taee  v.  WaUou^  id.,  which,  however.  Is  not  reported. 
It  appears  to  haire  had  the  sanction  of  Kent,  C,  in  the  case  of  Van  Alst  v.  Hunter 
5  Johns.  Ch.  ISO^  already  referred  to.  In  the  case  of  Ba/rwood  v.  Baher^  8  Moo.  P.  0. 
282,  In  which  a  will  had  been  executed  by  a  testator,  on  his  death-bed,  in  favor  of  a 
second  wife,  to  the  exclusion  of  the  other  members  of  his  family,  he  being  in  a  state  of 
weakness  and  impaired  capacity  from  disease,  producing  torpor  of  the  brain,  and  ren- 
dering his  mind  incapable  of  exertion,  unless  roused,  Bbskins,  J.,  delivered  the  Judg- 
ment of  the  Judicial  committee  of  the  privy  council  In  these  terms :  "  Their  lord- 
ships are  of  opinion  that,  in  order  to  constitute  a  sonnd  disposing  mind,  a  testator 
must  not  only  be  able  to  understand  that  he  is,  by  his  will,  giving  the  whole  of  his 
property  to  one  object  of  his  regard ;  but  that  he  must  also  have  capacity  to  compre- 
hend the  extent  of  his  property  and  the  nature  of  the  claims  of  others  whom,  by  his 
will,  he  is  excluding  from  all  participation  In  that  property,  and  that  the  protection  of 
the  law  is  in  no  cases  more  needed  than  it  is  In  those  cases  where  the  mind  has  been 
too  much  enfeebled  to  comprehend  more  objects  than  one,  and  more  especially  when 
that  one  object  may  be  so  forced  upon  the  attention  of  the  invalid  as  to  shut  out  all 
others  that  might  require  consideration.  And,  therefore,  the  question  which  their 
lordships  propose  to  decide  in  this  case  is  not  whether  Mr.  Baker  knew,  when  he  exe- 
cuted his  will,  that  he  was  giving  all  his  property  to  his  wife  and  excluding  all  his 
other  relations  from  any  share  in  it,  but  whether  he  was  at  that  time  capable  of  recol- 
lecting who  those  relations  were,  of  understanding  their  respective  claims  upon  his 
regard  and  bounty,  and  of  deliberately  forming  an  intelligent  purpose  of  exc  udirg 
them  from  any  share  In  his  property.  If  he  had  not  the  capacity  required,  the  pro* 
priety  of  the  disposition  made  by  the  will  is  a  matter  of  no  importance.  If  he  had  It, 
the  injustice  of  the  exclusion  would  not  aflTect  the  validity  of  the  disposition,  though 
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the  Justice  or  Injiuitice  of  the  dUpotltloQ  might  oast  down  some  light  i  ion  the  que^ 
tlon  as  to  his  capacity.** 

From  this  language,  it  Is  to  be  Inferred  that  the  standard  of  oapaolt>,  in  cases  df 
Impaired  mental  power  is,  to  use  the  words  of  the  Judgment :  "The  «^apk  city,  on  the 
part  of  the  tes^tor  to  comprehend  the  extent  of  the  property  to  be  dlspc  sed  of,  and 
the  nature  of  the  claims  of  those  he  Is  excluding.  Why  should  not  this  standard  also 
be  applicable  to  mental  unsoundness  produced  by  mental  disease?  Itmny  be  said 
that  the  analogy  between  the  two  cases  Is  Imperfect ;  that  there  is  an  essential  differ- 
ence between  unsoundness  of  mind  arising  from  congenital  defect  or  surerrening 
Inflrmity,  and  the  perversion  of  thought  and  feeling  produced  by  mental  dts^tase,  the 
latter  being  far  more  likely  to  give  rise  to  an  inoffleUnu  will  than  the  mere  deficiency  of 
mental  power.  This  Is  no  doubt  true ;  but  It  becomes  immaterial  on  the  hyi^othesls 
that  the  disorder  of  the  mind  has  left  the  faculties  on  which  the  proper  exercise  of 
testamentary  power  depends  unaffected,  and  that  a  rational  will,  uninfluenced  by  the 
mental  disorder,  has  been  the  result.  It  Is  said.  Indeed,  by  those  who  Insist  th\t  any 
degree  of  unsoundness  should  suffice  to  take  away  testamentary  capacity,  that  where 
Insane  delusion  has  shown  Itself,  It  is  always  possible  and  Indeed  may  be  assumed  to 
be  probable  that  a  greater  degree  of  meii!;al  unsoundness  exists  than  has  actually 
become  manifest.  But  this  view,  which  is  by  no  means  universally  admitted,  is  unsup- 
ported by  proof,  and  must  be  looked  upon  as  matter  of  speculative  opinion.  It  se^aia 
unreasonable  to  deny  testamentary  capacity  on  the  speculative  possibility  of  unsound- 
ness which  has  failed  to  display  itself,  and  which,  If  existing  in  a  latent  and  undiscov- 
ered form,  would  be  little  likely  to  have  any  Influence  over  the  disposition  of  the  wilL 
No  doubt  when  the  fact  that  the  testator  has  been  subject  to  any  insane  delusion  la 
established,  a  will  should  be  regarded  with  great  distrust,  and  every  presumption 
should,  in  the  first  instance,  be  made  against  it. 

When  Insane  delusion  has  once  been  shown  to  have  existed,  it  is  difllcult  to  say  ho*^ 
much  further  the  mental  disorder  extended  beyond  the  particular  form  or  instance 
In  which  It  has  manifested  Itself.    It  may  be  equally  difficult  to  say  how  far  *.he  delu 
■Ion  may  not  have  influenced  the  testator  in  the  particular  disposal  of  his  property 
And  the  presumption  against  a  will,  made  under  such  circumstances,  becomes  addition 
ally  strong  where  the  will  Is,  to  use  the  term  of  the  civilians,  an  inoffleifmB  one,  that  1 
to  say,  one  In  which  natural  affection,  and  the  ties  of  near  relationship  have  been  dls 
regarded.    But  where  a  Jury  are  satisfied  that  the  delusion  has  not  affected  the  genera 
faculties  of  the  mind,  and  can  have  had  no  effect  on  the  testator's  will,  we  can  see  no 
sufficient  reason  why  the  testator  should  be  held  to  have  lost  his  right  to  make  a  will, 
or  why  a  will  made  under  such  circumstances  should  not  be  upheld.    Such  an  inquiry 
may  Involve,  It  Is  true,  considerable  difficulty,  and  require  much  nicety  of  discrlmina* 
Mon,  but  we  see  no  reason  to  think  that  such  a  question  is  beyond  the  power  of  judi- 
clal  Inquiry  and  determination,  or  may  not  be  disposed  of  by  a  Jury,  directed  and  guided 
by  a  Judge. 

In  the  case  before  us,  two  delusions  disturbed  the  mind  of  the  testator— the  one 
that  he  was  pursued  by  spirits,  the  other  that  a  man,  long  since  dead,  came  personally 
to  molest  him.  Neither  of  these  delusions,  the  dead  man  not  having  been  In  ally^vay 
connected  with  him,  had,  or  could  have,  any  influence  upon  him  In  disposing  of  his 
property.  The  will,  though  in  one  sense  an  idle  one.  Inasmuch  as  the  object  of  his 
bounty  was  his  heir  at  law,  and  therefore  would  have  taken  the  property  without  its 
being  devised  to  her,  was  yet  rational  in  this,  that  It  was  made  in  favor  of  his  niece, 
who  lived  with  him,  and  who  was  the  object  of  his  affection  and  regard.  We  must 
take  it,  on  the  finding  of  the  Jury,  that,  irrespectively  of  the  question  of  these  dor- 
mant delusions,  the  testator  was  In  possession  of  his  faculties  when  the  .rill  was 
executed.  Under  these  circumstances,  we  see  no  reason  for  holding  the  will  to  be 
invalid.  If,  indeed,  it  had  been  possible  In  this  case  to  connect  the  dlsposltlr.  ns  :i 
the  will  with  the  delusions  of  the  testator,  the  form  In  which  the  case  was  left  tc  the 
Jury  might  have  been  open  to  exception.  It  may  be,  as  was  contended  on  the  part  of 
the  plaintiff,  that  in  a  case  of  unsoundness,  founded  on  delusion,  but  which  delusion 
was  not  manifested  at  the  time  of  making  the  will,  It  is  n  question  for  the  Jury  whether 
the  delusion  was  not  latent  In  the  mind  of  the  testator.    But,  then,  for  the  reasons  we 
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have  gtven  In  the  ooune  of  this  Judgment,  we  are  of  opinion  that  a  Jury  should  be 
told  In  such  a  case,  that  the  existence  of  a  delusion,  compatible  with  the  retentlor  of 
the  general  powers  and  faculties  of  the  mind,  will  not  be  suflBcient  to  oyerthrow  the 
will,  unless  it  were  such  ss  was  calculated  to  influence  the  testator  in  making  it.  This 
affectually  disposes  of  the  question  of  misdirection.  As,  for  the  reasons  we  have 
giyeu.  we  are  of  opinion  that  if  the  testator  was,  at  the  time  of  making  the  will,  ot 
capacity  to  make  a  will,  as  defined  by  the  learned  Judge,  the  existence  of  such  a  dis- 
ease. If  latent,  so  as  to  leave  him  free  from  the  consciousness  and  Influence  of  delusion, 
would  not  overthrow  the  will,  it  follows  that,  there  having  been  here  a  total  absence 
of  all  connection  between  the  delusion  and  the  will,  there  can  have  been,  practically 
speaking,  no  misdirection.  If  the  delusion  had  been  of  such  a  nature  as  was  calcu- 
lated to  influence  the  testator  in  making  the  particular  disposition,  as  was  the  case  in 
Warino  v.  Waring,  and  in  Smith  v.  Tebbit,  a  Jury  would  not,  in  general,  be  Justified  in 
coming  to  the  conclusion  that  the  delusion,  still  existing,  was  latent  at  the  time,  so  as 
to  leave  the  testator  free  from  any  influence  arising  from  it ;  but,  in  the  case  at  bar,  the 
disposition  was  quite  unconnected  with  the  delusions,  and  consequently  there  is  no 
reason  to  suppose  that  the  omission  to  call  the  attention  of  the  Jury  to  this  specifi- 
cally, at  all  affected  the  verdict.  Looking  to  the  evidence  given  on  the  trial,  and  to 
the  verdict  of  the  Jury,  it  appears  to  us  that  if  this  case  were  submitted  to  another 
Jury,  whatever  they  might  find  on  the  first  point,  their  decision  must  be  in  favor  of 
the  will  on  the  second.  It  would,  consequently,  be  worse  than  useless  to  put  the  par- 
tics  to  the  expense  of  a  new  trial,  when,  in  our  Judgment,  the  only  proper  or  possible 
result  must  be  a  second  verdict  establishing  the  will— Rsp. 
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(98  Penn.6t.870.) 
Mcmdatary  injttnctian.    Common  carrier.    Wharfage. 

PlalntifTwas  accuBtomed  to  ship  coal  by  defendants'  railroad  for  transportation 
beyond  their  line  upon  the  Delaware  river.  Defendants  had  also  allowed 
plaintiff,  for  a  certain  consideration,  to  use  their  wharf  at  the  river  terminus 
of  the  railroad ;  but,  subsequently,  there  not  being  room  for  all  the  shippers, 
they  denied  plaintiff  the  wharf  facilities,  while  they  allowed  others  to  use 
the  wharf.  HiUd,  that  although  transportation  by  defendants,  common  car- 
riers, was  necessarily  open  to  the  public  without  discrimination,  yet  wharf- 
age was  within  the  discretion  of  defendants,  and  a  mandatory  injunction 
would  not  lie  compelling  them  to  allow  wharfage  facilities  to  plaintiff  as 
well  as  others. 

Bill  for  an  injianction^  filed  by  Lewis  Andenreid  et  al.,  against 
the  Philadelphia  &  Beading  Railroad  Company.  It  appeared  that 
plaintiff  had  been  acccustomed  to  ship  coal  by  defendants'  railroad, 
destined  to  points  beyond  their  line^  and  to  be  transported  fiom  the 
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tenuinns  of  their  road  at  Port  Eichmond,  upon  the  Delaware  river. 
Defendants  were  the  owners  of  a  wharf  at  Port  Bichmond,  which 
they  had  allowed  plaintiff  to  use  for  a  certain  consideration ;  bnt» 
there  not  being  room  for  all,  they  subsequently  denied  plaintiff 
the  use  of  wharf,  while  others  were  allowed  the  wharf  facilities. 
This  bUl  prays  that  defendants  may  be  restrained  from  discriminat- 
ing between  plaintiff  and  other  persons  in  the  use  of  the  wharf,  and 
that  a  mandatory  injunction  issue,  compelling  defendants  to  allow 
wharf  facilities  to  plaintiff.  It  appeared  that  defendants  had  already 
allotted  the  whole  wharf  to  other  persons.  A  temporary  injunction 
was  granted.    Defendants  appealed. 

J.  E,  Oowen  and  Meredith^  for  appellants. 

R,  0.  McMurtie  and  0,  W.  Biddle,  for  appellees. 

Sharswood,  J.  There  are  two.  kinds  of  injunctions  in  courts  of 
equity.  The  one  is  preliminary,  or  interlocutory ;  the  other  final,  or 
peri)etual.  The  object  of-  the  first  in  general  is  simply  preventive 
—  to  maintain  things  in  the  condition  in  which  they  are  at  the  time, 
until  the  rights  and  equities  of  the  parties  can  be  considered  and 
determined,  after  a  full  examination  and  hearing.  A  preliminary 
injunction  is  never  awarded,  except  when  the  rights  or  equity  of  the 
plaintiff  are  clear,  at  least,  supposing  the  facts  of  which  he  gives 
2)rwia  facie  evidence  to  be  ultimately  established. 

All  injunctions  are  generally  processes  of  mere  restraint ;  yet  final 
injunctions  may  certainly  go  beyond  this,  and  command  acts  to  be 
done  or  undone.  They  are  then  termed  "  mandatory.'*  They  are 
often  necessary  to  do  complete  justice.  But  the  authorities,  both 
in  England  and  this  country,  are  very  clear  that  an  interlocutory  or 
preliminary  injunction  cannot  be  mandatory.  In  Odle  v.  Abbott,  8 
Jurist,  N.  S.,  987,  Vice-Chancellor  Kindbrsley  said  :  "It  was  use- 
less to  come  for  what  Was  called  a  mandatory  injunction  on  an 
interlocutory  application.  Such  an  application  was  one  of  the  rarest 
cases  that  occurred,  for  the  court  would  not  compel  a  man  to  do  so 
serious  a  thing  as  to  undo  what  he  had  done,  except  at  the  hearing,** 
So,  in  CTiild  v.  DouglaSy  Kay,  578,  Vice-Chancellor  Sir  W.  Paob 
Wood,  now  Lord  Chancellor  Hatherley,  noticed  the  same  distinc- 
tion :  "  The  plaintiff  has  a  right  to  an  injunction  to  restrain  the 
biiildino:  of  the  wall  until  further  order  ;  but  I  can  make  no  order 
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on  an  interlocntory  application  as  to  that  part  of  the  motion 
which  relates  to  pulling  down  what  has  already  been  bnili" 

It  was  said,  by  Chancellor  Bland,  in  MurdocVs  Case^  2  Bland, 
469  :  "  To  restrain  a  defendant  from  making  any  abusive  use  of  the 
property  in  question,  or  from  disposing  of  it  past  recall,  amounts  to 
no  more  than  the  imposition  of  a  temporary  limitation  upon  the 
free  exercise  of  hig  right,  even  if  it  should  eventually  appear  to  be 
entirely  and  rightfully  his ; "  which  is  quite  as  far'  as  any  court  can 
go  in  the  first  instance,  and  as  preparatoiy  to  a  fair,  beneficial  hear- 
ing and  final  adjudication. 

It  was  held  accordingly,  in  The  Washington  University  t.  Oreen, 

1  Md.  Ch.  97,  that  an  injunction,  unless  issued  after  the  final  decree, 
when  it  becomes  a  judicial  process;  can  only  be  used  for  the  purpose 
of  prevention  and  protection,  and  not  for  the  purpose  of  command* 
ing  the  defendant  to  undo  any  thing  which  he  had  previously  done. 
To  the  same  effect  are  Tfie  New  York  Printing  and  Dyeing  EstaJh 
Ushinent  v.  Fitch^  1  Paige,  97 ;  Bosley  v.  The  Susquehanna  Canals 
3  Bland,  65;  Attorney- General  t.  Neto  Jersey  Railroad  Company y 

2  H.  W.  Green's  Ch.  136  ;  Attorney- General  v.  City  of  Patterson,  1 
Stock.  624.  This  distinction,  between  a  preliminary  and  final  in- 
junction, is  fully  recognized  in  our  own  decisions. 

Mr.  Justice  Stbong  states,  in  his  opinion  at  nisi  prius,  in  The 
Lehigh  Coal  and  Navigation  Co,  v.  The  Lehigh  Valley  Railroad  Co,^ 
January,  1855,  No.  59,  April  5, 1855,  in  which  he  says  :  **  A  prelim- 
inary injunction  ought  never  to  be  granted,  except  in  a  clear  case, 
and  then  only  to  prevent  a  substantial  injury.  Its  purpose  is  to 
keep  things  in  their  existing  condition  until  the  case  can  be  finally 
heard.  As  it  is  the  strong  arm  of  the  law,  it  must  be  used  only 
when  necessity  requires  it.  And  a  preliminary  injunction  can  never 
be  necessary  when  the  thing  sought  to  be  restrained  has  been  already 
done  ;  for  ite  province  is  not  to  undo,  but  to  prevent  and  preserve.** 

The  same  learned  judge,  delivering  the  opinion  of  the  whole  courtp 
in  Farmers?  Railroad  Co.  v.  Reno,  etc,  Co^,  53  Penn.  St.  224,  said  : 
"  The  sole  object  of  such  an  order  is  to  preserve  the  subject  of  the 
controversy  in  the  condition  in  which  it  is  when  the  order  is  inade. 
It  cannot  be  used  to  take  property  out  of  the  possession  of  one 
party  and  put  it  into  the  possession  of  the  other ;  that  can  be  acoom« 
plished  only  by  a  final  decree." 

To  the  same  point  is  Mamynoth  Vein  Coal  Company's  Appeal,  54 
Penn.  St.  188,  in  which  the  present  chief  justice  said :  "  It  ought  not 
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to  be  forgotten  that  a  preliminary  injunction  is  a  restrictive  or  pro- 
hibitory process,  designed  to  compel  the  party  against  whom  it  is 
granted  to  maintain  his  status  merely  until  the  matters  in  dispute 
shall,  by  due  process  of  the  courts,  be  determined."  It  is  true  that 
a  mandatory  order  appears  to  have  been  made  by  Mr.  Justice  Lowrie, 
on  a  motion  for  a  preliminary  injunction  before  him  in  Allegheny 
county,  in  The  Baptist  Congregation  v.  Scannel,  3  Grant,  48.  It 
is  enough  to  say  of  that  case  now,  that  the  question  does  not  appear 
to  have  been  mooted  or  argued ;  at  all  events,  it  is  not  adverted  to  in 
the  opinion. 

There  are  some  few  instances  in  England  in  which  a  mandatory 
order  has  been  made  on  an  interlocutory  application ;  but  they  have 
been  very  extreme  cases,  and  ought  not  to  be  followed  as  precedents. 

Thus,  in  TJie  Attorney-Oefieral  y.  The  Metropolitan  Boardy  1  Hem. 
&  Mil.  321,  where  the  flue  of  a  chimney  had  been  stopped  up  by  a 
plate  put  over  it,  so  as  to  fill  the  house  with  smoke,  the  order  was  made 
so  as  to  compel  the  defendant  to  remove  it  In  Hepburn  v.  Lordon, 
2  Hem.  &  Mil.  345,  damp  jute  was  stored  and  dried  on  premises 
adjoining  the  plaintiff's  premises,  at  tlie  imminent  risk  of  com- 
bustion. 

These,  and  perhaps  a  few  other  cases  of  similar  character,  rest  on 
the  authority  of  Lane  v.  Neiodigatey  10  Ves.  193,  in  which  Lore 
Eldox,  in  what  he  considered  a  clear  and  hard  case,  evidently  felt 
that  he  was  treading  on  dangerous  ground,  and  therefore  resorted  to 
indirection  to  accomplish  his  purpose.  The  plaintiff  was  the  assignee 
of  a  lease  of  mill  property  granted  by  the  defendant,  with  covenants 
for  the  supply  of  water  from  canals  and  reservoirs  on  defendant's 
premises. 

The  allegation  was  that  he  had  suffered  the  canal  and  reservoir  to 
be  out  of  repair,  and  especially  had  removed  a  certain  stop-gate. 
Lord  Eldon  expressed  a  difficulty  whether  it  was  according  to  the 
practice  of  the  court  to  decree  or  order  repairs  to  be  done,  but  after- 
ward said :  "  So  as  to  restoring  the  stop-gate  the  same  difficulty 
occurs.  The  question  is,  whether  the  court  can  specifically  order 
that  to  be  restored.  I  think  I  can  direct  it  in  terms  which  will  have 
that  effect.  The  injunction  I  shall  order  will  create  the  necessity  ol 
restoring  the  stop-gate,  and  attention  will  be  had  to  the  manner  in 
which  he  is  to  use  these  locks ;  and  he  will  find  it  difficult,  I  appre- 
hend, to  avoid  completely  repairing  these  works." 

That  is  acknowledging  that  he  could  not,  according  to  the  prin- 
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ciplcs  and  practice  of  the  court,  order  the  defendant  in  direct  terms 
to  restore  tlie  stop-gate  and  repair  the  works ;  the  injunction  should 
be  60  drawn  that,  although  on  its  face  restrictive  only,  it  will,  in 
order  to  comply  with  it,  compel  him  to  do  these  very  things.  This 
is  not  a  precedent  which  ought  to  be  followed  in  this  or  any  other 
court  A  tribunal  that  finds  itself  unable  directly  to  decree  a  thing 
ought  never  to  attempt  to  accomplish  it  by  indirection.  Injunction, 
as  a  measure  of  mere  temporary  restraint,  is  a  mighty  power  to  be 
wielded  by  one  man.  It  would  extend  far  beyond  all  safe  and 
reasonable  bounds  to  permit  it  to  go  farther. 

The  reason  of  the  distinction  in  this  respect  between  an  interlocu- 
tory and  final  in j  unction  is  very  obvious.  The  former  may  be  granted 
on  an  ex  parte  application ;  even  when  it  is  upon  notice  it  is  npon 
ex  parte  affidavits.  The  mode  in  which  the  testimony  was  taken  in 
this  case  by  an  examiner  was  very  unusual ;  but  it  cannot  change  the 
character  of  the  application.  The  proceedings,  in  the  nature  of 
things,  must  be  summary.  Besides,  the  effects  of  an  interlocutory 
injunction  may  often  be  the  same  as  a  final  decree,  as,  indeed,  in 
this  very  instance. 

The  decree  appealed  from  in  this  case  was  clearly  mandatory.  It 
followed  closely  Lane  v.  Netodigate,  if  it  did  not  go  beyond  it.  It 
commanded  the  defendants  to  allot,  allow  or  continue  to  the  plain- 
tills  such  use  of  a  wharf  or  wharves  as  are  required  by  them,  which 
shall  be  equal  in  quantity  and  convenience  to  the  wharf  accommo- 
dations furnished  to  any  other  person  ;  and  that  defendants  refrain 
from  allowing  any  other  person  to  use  any  part  of  the  wharves  while 
they  omit  to  furnish  the  plaintiffs  with  similar  wharf  facilities  in  a 
due  proportion.  We  must  take  this  decree,  in  connection  with  the 
undisputed  fact  that  before  the  bill  was  filed  the  defendants  had 
allotted  aU  their  wharves  to  others ;  and  it  is  very  plain  that  they 
could  not  obey  this  decree  without  revoking  this  allotment  and 
making  a  new  one. 

It  is  very  true  that  it  did  not  appear  that  any  possession  had  been 
taken  under  the  allotment  at  the  time  the  bill  was  filed.  It  was 
upon  paper  merely.  But  that  ought  not  to  weigh  in  this  case,  because 
the  several  allottees,  under  the  allotment  thus  made,  were  not  made 
parties  to  the  suit  and  have  not  been  heard.  Had  they  taken  pos- 
session under  their  allotments,  it  is  not  very  easy  to  see  how  they 
could  have  been  proceeded  against  for  a  contempt.  Their  oquitiea 
may  be  as  strong  as  the  p'a"ntiff8\     Beginners  and  small  dealers 
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have  their  rights  as  well  as  old  and  large  ones.  What  contracts  or 
arrangements  for  their  bnsiness  npon  the  faith  of  the  allotment  to 
them  they  had  made  we  do  not  know.  They  were  at  least  entitled 
to  be  heard. 

Apurty  howeyer,  from  these  considerations,  we  do  not  think 
that  the  facts  disclosed  by  the  depositions  show  so  clear  an  equity 
in  the  plaintiffs  as  would  haye  entitled  them  to  restrictive  injunction 
had  they  filed  their  bill  before  the  allotment  was  made.  It  is  not 
necessary  to  go  further  than  this  to  prove  that  the  preliminary 
injunction  ought  not  to  have  been  awarded.  It  is  veiy  doubtful 
whether  the  defendants,  under  their  charter,  are  bound  to  provide 
any  wharf  accommodations  for  the  coal  dealers  at  Port  Richmond, 
and  equally  doubtful  whether,  having  done  so  to  a  limited  extent, 
not  sufficient  to  supply  the  entire  business,  they  are  subject  to  ariy 
trust  to  use  or  dispose  of  that  property  in  any  particular  way. 

But  to  concede  both  these  points,  what*  then  ?  As  trustees  there  is 
a  discretion  reposed  in  them  in  the  use  of  the  property  with  which  a 
chancellor  cannot  interfere.  It  is  agreed  that  they  have  not  room 
enough  for  all.  They  must  select  some  and  reject  others.  Can  a 
chancellor  inquire  into  their  motives,  and  not  approving  of  them, 
assume  the  selection  himself  ?  The  case  of  Dumtjier  v.  Tfie  Corpo- 
ration of  Chippenhamy  14  Ves.  246,  upon  which  the  plaintifb  prin- 
cipally rely,  does  not  support  their  assertion. 

There  the  trustees  of  a  charity  school  threatened  to  remove  the 
master  because  he  had  voted  contrary  to  their  wishes  in  the  election 
of  a  member  of  parliament.  The  question  was:  Had  the  chancellor 
jurisdiction  to  inquire  into  the  matter  and  enjoin  against  such 
removal  ?  It  was  upon  demurrer  to  the  bill.  Had  the  master  held 
his  appointment  for  a  term  certain,  which  bad  e2q)ired  or  was  about 
to  expire,  and  the  prayer  had  been  to  enjoin  his  re-appointment,  it 
would  have  had  some  analogy  to  this  case. 

Can  any  one  suppose  that  such  a  jurisdiction  would  have  been 
assumed  ?  It  is  not  a  matter  which  is  open  to  dispute  upon  the 
depositions  that  the  allotment  of  wharves  by  the  defendants  was 
annual  —  that  the  allotment  made  to  the  plaintiffs  in  1869  had 
expired,  and  that  there  was  no  agreement  to  renew  it  Changes 
appear  to  have  been  frequently  made,  although,  as  was  natural, 
the  allotments  were  generally  renewed.  It  is  agreed  that  the 
company  might  have  put  up  these  privileges  every  year  and  sold 
them  to  the  highest  bidder,  as  is  somewhere 'done  with  the  pews  or 
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Beats  in  churches.  They  preferred  to  distribute  them  without  pre- 
mium or  renty  in  order  that  they  might  retain  a  more  absolute  con- 
trol over  the  property. 

It  may  well  be,  however^  notwithstanding  this,  .that  an  allottee 
turned  out  by  the  defendants,  capriciously  or  from  improper  motives, 
during  the  year  for  which  the  allotment  was  made,  might,  on  equi- 
table grounds,  be  restored  to  the  privilege  for  the  rest  of  the  year,  or 
by  an  interlocutory  injunction  his  removal,  if  threatened,  prevented 
But  what  right  or  equity  has  such  an  occupier  superior  to  others,  to 
hold  over  for  another  year  ?  That  would  be  to  assure  him  a  perpet- 
ual lease.  If  such  a  perpetual  lease  had  been  granted  to  one  coal 
dealer  exclusively  in  all  the  wharves,  it  might  well  be  argued  that 
Sandford  v.  Railroad  Company,  12  Harr.  378,  would  go  far  to  sus- 
tain the  position  that  such  a  grant  was  extra  vires. 

That  case  has  no  bearing  upon  this.  Transportation  by  a  com- 
mon carrier  is  necessarily  open  to  the  public  upon  equal  and  reason- 
able terms.  An  exclusive  right  granted  to  one  is  inconsistent  with 
the  rights  of  all  others.  This  was  not  transportation,  but  wharfage, 
the  nature  of  which  requires  exclusive  possession  temporarily.  The 
railroad  company,  as  trustees  for  the  public,  have  a  necessary  discre- 
tion in  the  management  of  such  interests,  and  the  motives  of  their 
proceedings  cannot  be  reviewed  by  the  courts. 

It  would  be  a  dangerous  and  alarming  power,  to  be  exercised  by 
a  chancellor  over  corporations  or  other  trustees,  to  direct  the  appoint- 
ment to  offices,  or  awarding  of  contracts,  whenever  it  appeared  that 
it  was  about  to  be  used  from  political  or  other  improper  motives. 
This  would  be  in  effect  to  deprive  the  directors  of  corporations  of 
their  management,  and  to  substitute  the  chancellor  as  supreme 
director  or  manager.  For  this  reason,  we  think  the  decree  in  this 
case  ought  not  to  stand. 

Decree  reversed  and  record  remiited. 
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Kapho  and  West  Hempfield  Townships,  plaiiitifb  in  error,  y. 

Moore. 

(68  Penn.  St.  404. ) 
Highway  —  latent  defecti. 

In  an  action  against  a  municipal  corporation  for  damages,  resulting  from  the 
giving  away  of  a  bridge  in  consequence  of  latent  defects,  it  appeared  that 
the  dutj  to  repair  was  imposed  upon  the  corporation  hj  statute.  Held,  that 
as  the  latent  defect  causing  the  injury  could  have  been  detected  by  proper 
and  daref  ul  examination,  by  skilled  persons  employed  by  the  authorities,  the 
corporation  was  liable.    {See  note,  p.  205.) 

Action  on  the  case  brought  by  Michael  H.  Moore  against  the 
township  of  Rai)lio  and  tlie  township  of  West  Hempfield.  It 
appeared  that  plaintiflf's  teamster  was  driving  on  a  bridge  in  a  high- 
way connecting  the  two  townships,  and  the  bridge  gave  away  in  con- 
sequence of  a  latent  defect,  precipitating  the  teamster,  wagon  and 
horses  into  the  creek,  whereby  one  horse  was  killed,  and  other  dam- 
age done  to  plaintiff.  There  was  evidence  that  the  supervisors  had 
examined  the  bridge  a  short  time  previous  to  the  accident,  and  had 
discovered  nothing  indicating  unsoundness.  At  the  trial  the  judge 
charged,  among  other  things,  that  "  it  was  the  duty  of  the  super* 
visors  of  the  defendants  to  keep  the  bridge  in  good  order  and  repair, 
and,  therefore,  if  the  facts  set  forth  in  these  points  be  true,  still,  if 
the  injury  complained  of  resulted  in  consequence  of  the  bridge  being 
out  of  repair  or  not  in  good  order,  the  omission  or  neglect  of  the 
supervisors  to  keep  the  bridge  in  good  order,  whether  willful  or 
otherwise,  will  render  the  defendants  liable  for  any  damages  which 
have  accrued  in  consequence  of  such  omission  to  repair,  although 
jbhey  may  not  have  had  notice  of  the  bridge  being  defective,  or  that 
it  was  of  a  latent  defect.  But  the  claim  against  them  would  be  ren- 
dered stronger  if  they  did  not  use  all  the  proper  means  to  ascertain 
whether  there  was  any  defect,  and  immediately  repair  if  The  ver- 
dict was  for  the  plaintiff  for  1378.03.  The  defendants  took  out  a 
writ  of  error. 

iV.  Bllmaker,  for  plaintiff  in  error,  cited  Reeves  v.  Delaware^  Loch* 
awana  <&  Wilmington  Railroad  Co.,  30  Penn.  St  466;  Pittsburgh  v 
Oner,  22  id.  64. 


MAY  TERM,  1871. 


Bapbo  and  West  Hempfield  Townflliipa  v.  Moore. 


A,  H,  Smithy  for  defendant  in  error,  cited  Erie  v.  Schwingle,  22 
Penn.  St.  388;  Humphreys  v.  Armstrong^  56  id.  204. 

Agnew,  J.  But  two  questions  need  to  be  noticed  in  this  case, 
the  duty  of  repair  and  the  liability  of  the  townships  for  latent 
defects-  Without  a  duty  of  repair  no  liability  rests  on  the  munici- 
pality. As  a  general  proposition,  but  by  no  means  universal,  bridges 
are  treated  as  portions  of  the  highways  which  cross  them,  aiiJ  are  to 
be  maintained  by  the  same  persons  to  whom  the  duty  of  repairing 
the  highways  is  committed.  Shear.  &  Redf.  on  Negligence,  §  248. 
In  this  State  the  duty  is  statutory,  and,  therefore,  we  must  look  to 
the  statute  for  its  nature  and  extent  The  sixth  section  of  the  act 
of  13th  June,  1836,  requires  public  roads  or  highways  to  be  effect- 
ually opened  and  constantly  kept  in  repair,  and  at  all  seasons  to  be 
kept  clear  of  all  impediments  to  easy  and  convenient  passing  and 
traveling,  at  the  expense  of  the  respective  townships,  as  the  law  shall 
direct.  By  the  tenth  section,  those  laid  out  on  a  line  which  divides 
two  townships  shall  be  opened  and  kept  clear  and  in  repair  at  the 
joint  and  equal  charge  of  such  townships.  The  twenty-seventh  and 
following  sections  require  these  duties  to  be  performed  through  super- 
visors, to  whom  large  powers  are  given  for  the  purj)ose.  Brightly, 
876,  pi.  41,  42,  43,  etc.  Coming  to  the  thirty-fourth  section,  it  is 
provided  that  where  a  small  creek,  over  which  a  bridge  may  be  neces- 
sary, shall  be  the  boundary,  or  on  the  division  line  of  townships,  the 
bhdge  shall  be  built  and  maintained  at  the  joint  and  equal  expense 
of  said  townships,  by  their  respective  supervisors,  in  the  manner 
directed  by  law  in  the  case  of  public  roads,  which  may  be  the  division 
line  of  the  townships.  Brightly,  822,  pi.  56.  Thus  it  is  clear  that 
by  law  the  primary  duty  of  maintaining  and  repairing  the  bridge  in 
question  lay  on  the  townships,  defendants  jointly;  the  stream  over 
which  it  was  built  being  on  the  division  line  between  them.  Fop 
this  purpose,  the  supervisors  of  roads  of  the  respective  townships  were 
the  agents  constituted  by  law;  and  it  is  equally  clear  that  the  per- 
sonal liability  of  the  supervisors,  for  their  neglect  to  perform  this 
duty,  does  not  lessen  the  primary  liability  of  the  townships  to  those 
who  suffer  injury  from  their  neglect  These  principles  will  be  found 
to  be  fully  supported  by  the  following  cases:  Dean  v.  New  Milford 
Township^  5  W.  &  S.  645 ;  Erie  City  v.  Schwingle,  22  Penn.  St  385; 
Pittsburg  v.  GWer,  id.  54;  Humphreys  v.  County  of  Annstrong,  66 
id.  204:  Penn.  db  Ohio  Canal  Co.  v.  Graham,  63  id.  290;  MeadvxlU 
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V,  Brie  Canal  Co,,  18  id.  66.  That  an  action  on  the  case  will  lie  at 
the  suit  of  a  party  who  has  suffered  a  special  injury,  as  in  this  case, 
is  ulso  shown  by  the  same  authorities. 

But  it  is  contended  that  the  delect  in  this  bridge  being  latent  no 
liability  can  be  imputed  to  the  to¥mships,  until  it  is  shown  that 
notice  of  the  defect  was  given  to  the  supervisors  in  whose  charge 
the  bridge  lay.  This  is  the  chief  question,  and  is  not  without  diffi- 
culty. The  defect  here  was  the  inward  rottenness  of  the  timbers 
which  constitute  the  main  strength  and  chief  support  of  the  bridge. 
It  was  not  outwardly  visible,  one  of  the  supervisors  having  inspected 
the  timbers  outwardly  a  short  time  before  it  fell.  But  the  evidence 
shows  that  the  bridge  had  been  erected  and  stood  the  time  it  is  usual 
til  at  such  timber  will  last,  that  it  was  uncovered  and  open  to  the 
weather,  and  that  the  actual  state  of  the  timbers  can  be  ascertained 
by  persons  having  ordinary  skill  upon  such  a  subject  It  was  tes- 
tified that  the  internal  condition  of  the  timbers  can  be  readily  deter- 
mined by  boring  into  them  at  proper  points.  The  question  of  lia- 
bility for  this  latent  defect  was  determined  by  the  jury  on  these  facts; 
the  court  having  instructed  them  that  constant  watchfulness,  on 
part  of  the  supervisors,  was  a  duty  to  the  public,  and  having  left  it 
to  them  to  deteimine  whether  the  supervisors  had  used  ordinary  care 
in  performing  this  duty,  and  in  applying  the  proper  tests  to  ascer- 
tain the  soundness  of  the  timbers  of  the  bridge.  That  a  municipal 
corporation,  though  bound  to  the  duty  of  maintenance  and  repair, 
is  not  absolutelv  bound  for  the  soundness  of  the  structures  it  erects 
as  parts  of  a  public  highway,  must  be  admitted  to  be  the  general 
doctrine  of  the  authorities  on  this  question.  It  is  not  an  insurer 
against  all  defects,  latent  as  well  as  patent,  but  is  liable  only  for 
negligence  in  the  performance  of  its  duties.  Hence  it  is  said  in 
Shear.  &  Redf.  on  Negligence,  §  148,  as  the  result  of  the  authorities, 
that  when  the  defect  in  a  lawful  structure  is  latent,  or  is  the  work 
of  a  wrong-doer,  either  express  notice  of  it  must  be  brought  home  to 
the  corporation,  or  the  defect  must  be  so  notorious  as  to  be  evident 
to  all  who  have  occasion  to  pass  the  place,  or  to  observe  the  premises, 
in  which  case  the  corporation  is  charged  without  constructive  notice, 
being  in  fault  for  not  knowing  the  fact.  Id.,  §  407.  But  what  is 
negligence  is  itself  a  question  in  each  case,  and  must  always  depend 
on  its  peculiar  circumstances.  "  Great  danger  demands  higher  vigi- 
lance and  more  efficient  means  to  secure  safety;  where  the  peril  it 
small  less  will  suffice."    F.  S  B.  Turnpike  Co,  v.  Phila,   £  TrenL 
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Railroad  Co.,  54  Penn.  Si  350.  "  The  degree  of  care  having  no  legal 
standard,  bat  being  measured  by  the  facts  that  arise,  it  is  reasonable 
such  care  must  be  required  as,  it  is  shown,  is  ordinarily  sufficient, 
under  similar  circumstances,  to  avoid  the  danger  and  secure  the 
safety  needed."  Id.  Applying  these  principles  here,  it  may  be 
asked  what  structure  more  important  in  view  of  the  safety  of  life 
and  property  can  be  well  imjigined  than  such  a  bridge  as  this,  having 
a  span  of  fifty-two  feet,  crossing  from  ten  to  twelve  feet  above  th^ 
stream,  whose  water  is  middle  deep.  The  accident  itself  is  evidence 
of  its  important  character.  The  plaintiff's  wagon  was  overturned  in 
the  fall,  the  body  crushed,  the  load  of  wheat  fell  underneath  it  into 
the  stream,  and  one  of  the  horses  was  killed.  As  remarked  by  our 
brother  Kbad,  ^' a  bridge  looks  fair  till  it  breaks  down;  it  is  not  like 
a  pit,  which  you  can  see  and  avoid."  "  In-practice,  it  is  used  up  to 
the  last  moment.  Ilumjjhreys  v.  Armstrong  Co,^  56  Penn.  St.  204. 
Hence,  such  a  structure  demands  constant  vigilance  to  guard  and 
preserve  it  Therefore,  when  a  bridge  is  old,  having  stood  for  the 
length  of  time  the  timbers  composing  it  are  accustomed  to  last,  and 
when  it  may  be  reasonably  expected  that  decay  has  set  in,  it  is  neg- 
ligence to  omit  all  proper  precautions  to  ascertain  its  true  condition. 
Nor  will  mere  appearance  in  such  a  case  excuse  the  neglect  It  is  a 
matter  of  common  knowledge  that  invisible  defects  may,  and  under 
«uch  circumstances  probably  do,  exist;  that  either  wet  or  dry  rot 
may  have  set  in,  and  not  be  visible,  and  therefore  should  bo  sought 
for.  But  no  one  of  ordinary  intelligence  would  think  of  seeking  for 
an  inward  and  invisible  defect  by  merely  inspecting  the  surface  of 
the  wood.  This  being  the  case,  it  is  clearly  the  duty  of  the  super- 
visors, having  thus  reason  to  beliere  that  defects  may  exist,  to  call 
to  their  assistance  those  whose  skill  will  enable  them  to  ascertain 
the  true  state  of  the  structure,  and  determine  the  question  of  its 
safety.  Without  doing  this  much  at  least,  their  duty  to  the  public 
is  not  performed.  Not  to  do  it  is  therefore  negligence,  and  this  ia 
the  point  on  which  the  case  went  to  the  jury.  There  is,  therefore, 
no  error  in  the  submission.  The  exceptions  to  the  evidence  have 
but  little  merit,  and  are  not  properly  assigned.  They  are,  therefore^ 
not  noticed. 

Judgment  affirmed. 

NosB.— Bm  IfMfMbMV  V.  Otty  c/  Afi^^fUUm^  T  Am,  R.  89  and  the  note  thereto,  whereU 
the  authorities  on  the  subject  of  notice  are  ooUected. — Rxp. 
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(6QPenn.  81.80.) 
Partnerihip  —  »ernee»  cf  partner, 

A  partner  who  neglects  and  refuses,  without  reasonable  cause,  to  perform  per 
sonal  seryices  which  he  has  stipulated  to  render  the  partnership,  is  liable  to 
account  to  the  firm  for  the  value  of  the  services  in  the  settlement  of  the  part- 
nership accounts. 

Where  several  persons  entered  into  articles  of  agreement,  forming  a  partner* 
ship,  and  one  of  the  partners,  by  verbal  agreement,  assumed  to  render  certain 
services  which  he  neglected  to  perform  ;  held,  that  he  was  chargeable  with 
the  value  of  his  services  on  the  settlement  of  the  firm  accounts.  {See  note, 
p.  812.) 

Bill  in  the  court  of  common  pleas  of  Union  county  by  James  S. 
Marsh,  Joseph  W.  Shriner  and  Charles  C.  Sharkley,  administrators, 
etc.,  of  Frederick  Marsh,  against  Samuel  Geddes, filed  July  16, 1867, 
for  the  settlement  of  the  partnership  accounts  of  the  late  firm 
of  Geddes,  Marsh  &  Go.  The  case  was  referred,  and  the  master 
reported  the  following  article  of  agreement : 

"  This  article,  made  and  concluded  this  23d  day  of  April,  A.  D. 
1852,  witnesseth :  That  Samuel  Geddes,  James  S.  Marsh,  Joseph 
\V.  Shriner,  Elisha  C.  Marsh  and  Frederick  Marsh,  hereby  enter 
into  partnerihip  upon  an  equal  footing,  to  carry  on  the  foundry,  and 
grain-drill  and  stove  business,  on  the  premises  hitherto  occupied 
by  Geddes  &  Marsh.  The  style  of  the  firm  to  be  Geddes,  Marsh  & 
Co.  The  real  estate  and  stock  in  trade  of  the  firm  of  Geddes,  Marsh 
&  Co.  to  bo  acquired  and  paid  for  as  specified  in  the  following  article 
of  agreement  (hereto  annexed)  between  Geddes  &  Marsh  and  Geddes, 
Marsh  &  Co.  The  said  Samuel  Geddes  and  James  S.  Marsh  to  furnish 
Geddes,  Marsh  &  Co.  all  the  capital  said  firm  may  think  necessary  to 
carry  on  the  business  of  said  firm,  and  to  be  allowed  interest  on  all 
such  advancements,  at  the  rate  of  six  per  cent  per  annum.  This 
partnership  to  last  for  the  period  of  ten  years,  unless  sooner  dissolved 
by  mutual  consent 

"  Some  time  afterward,  E.  C.  Marsh  withdrew  from  the  firm,  and 
about  June,  1853,  Geddes  ceased  to  participate  actively  in  the  man* 
agemt  nt  of  the  business,  and  took  no  part  in  it  till  January,  1858. 
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when  Frederick  Marsh  died^  after  which  ho  was  occasionally  present, 
Qp  to  September^  1858,  when  the  firm  was  formally  dissolved." 

He  further  reported : 

•  ♦  ♦  "The  facts  developed  by  the  testimony  are  as  follows: 
That  Samuel  Oeddes  voluntarily  withdrew  from  the  partnership  at 
the  time  stated  in  the  testimony,  some  four  or  five  years,  and  refused 
to  render  any  service  as  a  partner  for  the  period  mentioned ;  that 
his  services  would  be  worth  11,000  a  year  at  the  least ;  that  there 
was  a  verbal  understanding  among  the  partners,  at  the  time  of  the 
formation  of  the  partnership,  that  each  should  take  a  particular 
department  of  the  business;  that  Mr.  Oeddes  was  to  manage  the 
finances ;  that  he  was  well  qualified  for  this  position,  and  was  a  care- 
ful and  correct  business  man,  and  was  given  that  place  on  account 
of  his  fitness  for  it,  and  that  he  performed  this  duty  until  he  with- 
drew; that  a  loss  was  suffered  by  the  firm  during  the  absence  of  Mr. 
Geddes,  in  the  stove  account  of  the  firm  against  agents,  for  their  sale, 
amounting  to  some  15,000,  by  reason  of  the  inattention  of  one  of  the 
partners  who  took  Mr.  Geddes'  place;  that  to  have  dissolved  the 
firm,  at  the  time  of  the  withdrawal  of  Mr.  Geddes,  would  have  been 
at  the  risk  of  great  loss  in  the  then  condition  of  the  business ;  that 
the  proof  is  sufficient  to  sustain  the  amount  charged  by  complainants 
for  loss  of  service,  if  under  the  law  they  are  competent  to  make  the 
charge.  It  is  not  alleged  in  the  bill,  nor  do  any  of  the  witnesses 
prove,  that  the  withdrawal  of  Geddes  was  done  for  the  purpose  of 
producing  loss  and  damage,  or  for  the  purpose  of  unfairly  appro- 
priating the  profits  of  the  business  to  himself,  nor  does  the  evidence 
sustain  the  charge  that  it  was  done  for  the  purpose  of  engaging  in 
antagonistic  business.  It  is  clear  that  Mr.  Geddes  withdrew  because 
of  apprehension  of  loss  in  the  completion  of  the  furnace,  and  sub- 
sequent irreconcilable  personal  differences  between  the  members  of 
the  firm.  Under  the  pleadings  and  the  evidence,  then,  the  question 
IS,  can  a  partner,  under  articles  of  association  for  a  limited  term  of 
years,  withdraw  his  services  from  the  business  of  the  firm,  by  reason 
of  apprehension  of  loss  and  personal  differences,  rendering  inter- 
course unpleasant,  and,  at  the  expiration  of  the  time  limited,  on  a 
settlement  of  partnership  accounts,  claim  a  share  of  the  funds  with- 
out accounting  to  his  copartners  for  the  value  of  his  services  during 
his  absence.  This  is  the  only  allegation  in  the  bill;  there  is  no  alle- 
gation that  the  withdrawal  was  a  loss  or  damage  other  than  the  loss 
of  personal  service.    *    ♦    * 
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''  As  to  the  question  of  compensation,  I  understand  the  law  to  be, 
and  so  rule,  that,  in  the  absence  of  express  stipulation,  no  such 
charge  can  be  sustained.  That  if  a  partner  fraudulently  withdraws 
from  a  firm,  occasioning  loss  of  profits  and  damage,  it  may  be  possi- 
ble he  may  be  made  responsible  in  equity  in  a  proper  case,  and  with 
sufficient  allegations.  *  *  *  The  bill,  in  effect,  seeks  to  measure 
the  value  of  the  serrices  rendered  by  the  members  to  the  firm,  and 
to  give  some  of  them  compensation  for  such  sendee  without  any 
stipulation  to  that  effect  in  the  written  agreement.  The  withdrawal 
of  Geddes  might  have  been  sufficient  cause  for  the  dissolution  of  the 
partnership,  and  he  might  have  been  made  responsible  at  law  if  the 
withdrawal  had  not  been  justifiable ;  but  the  other  partners,  in  not 
adopting  this  course,  cannot  receive  compensation  for  services  ren- 
dered to  the  firm  after  the  withdrawal,  for  what  they  did  afterward 
was  no  more  than  they  agreed  to  do  when  the  partnership  was 
formed.  ♦  ♦  *  I  refuse  to  allow  the  charge  made  for  loss  of 
services  as  partner." 

Exceptions  were  filed  to  the  report  by  the  complainants.  They 
were  overruled  by  the  court,  and  a  decree  entered  in  accordance  with 
the  finding  of  the  report  The  plaintiffs  appealed  to  the  supreme 
court. 

O.  F.  Miller y  for  appellants.  A  partnership  is  to  be  regulated  by 
the  written  articles  so  far  as  they  go,  but  the  partners  will  be  bound 
by  a  verbal  agreement  Casey  on  Part,  5  Law  Lib.  3.  Each  part- 
ner must  devote  his  attention  and  skill  to  the  business  of  the  firm. 
Pars,  on  Part.  6 ;  3  Kenf  s  Com.  20.  If  losses  occur  by  breach  of  duly 
by  one  partner,  he  must  individually  bear  the  loss.  Id.  224 ;  Caldwell 
V.  Seiher,  7  Paige,  494;  Orawshay  v.  Collins,  15  Ves.  226.  If  a  partner 
quits  the  business  for  an  unreasonable  cause  he  should  make  good 
the  loss.  Howell  v.  Harvey,  5  Ark.  270.  Bill  in  equity  is  the  proper 
mode  for  settling  partnership  transactions.  McFadden  v.  Huntf  6 
Watts  &  Serg.  468;  McFadden  v.  SaUada,  6  Penn.  St  283. 

/.  C  BnclieTy  for  appellee.  An  extra  allowance  cannot  be  made 
to  a  partner  for  services  unless  by  special  agreement  OoUyer  on 
Part,  §  183;  Story  on  Part,  §§  192, 198;  Dougherty  y.  Van  Noatrand, 
1  Hoff.  Ch.  68;  Franklin  v.  Robinson,  1  Johns.  Oh.  167;  Burden  v. 
Burden,  1  Yes.  &  Bea.  170;  Bradford  v.  Kimberly,  3  Johnfl.  Oh.  431; 
Lee  V.  Lashhroohe,  8  Dana,  219;   Paine  v.  T?iaclier,  25  Wend.  460; 
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Newland  t.  Taie,  8  Iiedl  £q.  232;  Caldwell  t.  Lieber,  7  Paige,  483; 
Phillips  V.  Turnery  2  Dev.  &  Bat  Bq.  123;  Beatty  v.  Wray,  19  Penn. 
8t  516;  Brown  t.  McFarland,  41  id.  129;  %^dr'«  ^i^^^m^  62  id.  78. 

Williams,  J.  The  only  question  in  this  case  is,  whether  a  part- 
ner who  neglects  and  refuses,  without  reasonable  cause,  to  perform 
the  personal  services  which  he  has  stipulated  to  render  the  partner- 
ship, is  liable  to  account  to  the  firm  for  the  ralue  of  the  services  in 
the  settlement  of  the  partnership  accounts.  The  master  and  the 
court  below  refused  to  charge  the  defendant  with  what  would  have 
been  the  value  of  his  services  to  the  firm  if  they  had  been  rendered 
as  agreed ;  because,  in  the  absence  of  .an  express  stipulation,  partners 
are  not  entitled  to  compensation  for  their  services,  however  unequal 
in  value  or  amount;  and  to  require  the  defendant  to  account  for  the 
value  of  his  services  would  be,  in  effect,  allowing  compensation  to 
the  other  members  of  the  firm  for  the  services  they  rendered.  It  is 
undoubtedly  true,  as  a  general  rule,  that  partners  are  not  entitled  to 
charge  each  other,  or  the  firm  of  which  they  are  members,  for  their 
services  in  the  copartnership  business,  unless  there  is  a  special  agree- 
ment to  that  effect,  or  such  agreement  can  be  implied  from  the 
course  of  dealing  between  them.  By  the  well-settled  law  of  part- 
nership, every  partner  is  bound  to  work  to  the  extent  of  his  ability 
for  the  benefit  of  the  whole,  without  regard  to  the  services  of  his 
copartners,  and  without  comparison  of  value;  for  services  to  the  firm 
cannot,  from  their  very  nature,  be  estimated  and  equalized  by  com- 
pensation of  differences.    Beatty  v.  Wray,  19  Penn.  St.  519. 

In  the  absence,  therefore,  of  any  special  provision  allowing  com- 
pensation for  services,  the  law  will  not  make  any,  nor  infer  one  from 
the  greater  industry  or  greater  ability  of  any  one  partner.  The  doc- 
trine seems  to  be  that  partners  are  considered  as  meeting  on  common 
ground,  each  engaged  to  do  all  he  can  for  the  common  good ;  and 
whatever  any  one  does,  he  has  no  claim  for  any  thing  beyond  his 
equal  share  of  the  common  benefit  without  the  consent  of  his  copart- 
ners. Parsons  on  Partnership,  229,  230.  The  principle  on  which 
the  master  and  the  court  below  refused  to  charge  the  defendant  is 
too  firmly  imbedded  in  the  law  of  partnership  to  admit  of  question; 
but  the  doubt  is  as  to  its  applicability  to  the  facts  of  this  case.  The 
plaintiffs  are  not  seeking  compensation  for  the  services  they  rendered 
tbe  partnership.  They  are  simply  seeking  to  charge  the  defendant 
with  the  loss  occasioned  the  partnership  by  his  refusal  to  render  the 
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Bervices  which  he  agreed  to  perform.  If  the  partnership  has  suffered 
loss  by  his  breach  of  the  agreement,  why  should  he  not  make  good 
the  loss,  and  put  the  firm  in  the  same  condition  it  would  have  been 
if  he  had  not  broken  the  agreement?  If  the  defendant  is  compelled 
to  make  good  the  loss,  each  member  of  the  firm,  including  himself^ 
will  receive  his  proportion  of  the  amount  in  the  distribution  of  the 
partnership  assets,  and  in  no  just  sense  can  this  be  regarded  as  com- 
pensation for  the  services  individually  rendered. 

If,  then,  the  value  of  the  services  is  the  measure  of  the  loss,  why 
should  not  the  defendant  be  charged  with  their  value  ?  It  may  be 
that  in  the  absence  of  any  agreement  to  render  the  special  services, 
he  would  not  be  chargeable  for  his  neglect  to  perform  them.  The 
question  is  not  whether  one  partner,  in  the  absence  of  an  express 
agreement,  is  entitled  to  compensation  for  the  services  he  may  ren- 
der, or  whether,  if  he  fails  to  render  any,  he  is  liable  to  the  partner- 
ship for  the  breach  of  the  implied  obligation  to  exercise  diligence 
and  skill,  and  to  devote  his  services  and  labors  for  the  promotion 
of  the  common  benefit  of  the  firm.  But  the  question  with  which 
we  have  to  deal  is,  whether  a  partner  who  agrees  to  render  special 
service  to  the  firm,  for  the  performance  of  which  he  is  well  qualified, 
and  which  was  one  of  the  inducements  for  the  other  members  to 
enter  the  partnership,  is  liable  to  account  for  the  value  of  such  ser- 
vice, if  he  wrongfully  refuses  to  perform  it?  If,  says  Mr.  Justice 
Story,  the  partnership  suffers  any  loss  from  the  gross  negligence, 
unskillfulness,  fraud  or  wanton  misconduct  of  any  partner  in  the 
course  of  partnership  business,  he  will  ordinarily  be  responsible  over 
to  the  other  partners  for  all  the  losses  and  injuries,  and  damages  sus- 
tained thereby,  whether  directly  or  through  their  own  liability  to 
third  persons.  Of  course  all  losses,  injuries  and  damages  sustained 
by  the  partnership  from  the  positive  breach  of  the  stipulations  con- 
tained in  the  articles  of  partnership  on  the  part  of  any  partner,  are 
to  be  borne  exclusively  by  that  partner,  and  he  must  respond  over 
to  the  other  therefor.  Story's  Partnership,  §  169.  If  this  be  the 
law  why  should  not  the  defendant  be  answerable  to  the  partnershi]! 
for  his  breach  of  the  agreement  to  perform  the  services  stipulated  ? 

The  master  has  found,  upon  competent  and  suflScient  evidence, 
that  there  was  a  verbal  understanding  among  the  partners,  at  the 
time  of  the  formation  of  the  partnership,  that  each  should  tak« 
a  particular  part  of  the  business ;  that  the  defendant,  Geddes, 
i?as  to  manage  the  finances;  that  he  was  a  careful  and  correct 
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business  man,  well  qualified  for  the  position,  and  was  given  that 
place  on  account  of  his  fitness  for  it;  and  that  he  performed 
this  duty  until  he  withdrew  his  services;  that  to  have  dissolved 
the  firm  at  that  time  would  have  been  at  the  risk  of  great  loss 
in  the  then  condition  of  the  business ;  and  that  the  proof  is  suffi- 
cient to  sustain  the  amount  charged  by  complainants  for  loss  of  ser- 
vice, if,  under  the  law,  they  are  competent  to  make  the  charge.  But 
why  should  there  be  a  doubt  in  regard  to  their  right  to  charge  the 
defendant  with  the  amount  of  the  loss?  Why  should  not  a  partner 
be  just  as  responsible  for  the  breach  of  his  agreement  to  render  })er- 
sonal  services  to  the  partnership  as  for  the  breach  of  any  other 
stipulation  in  the  partnership  contract  ?  No  good  reason  can  be 
suggested  why  there  should  not  be  the  same  rule  of  accountability 
in  the  one  case  as  in  the  other.  It  has  been  held  that  where,  by  the 
articles  of  copartnership,  one  partner  is  exempted  from  the  duty  of 
rendering  his  personal  service  to  the  joint  business,  if  he  afterward 
does  render  such  services,  at  the  instance  and  request  of  his  copart- 
ners, he  will  be  entitled  to  a  reasonable  compensation  therefor.  The 
general  rule  that  one  partner  cannot  charge  the  firm  for  his  services 
is  founded  on  the  principle  that  each  partner  is  bound  to  devote  his 
skill  and  labor  to  the  promotion  of  the  common  benefit  of  the  con- 
cern, and  is  inapplicable  where  the  reason  of  it  fails.  Lewis  v.  Moffei^ 
11  IIL  392.  And  so  it  has  been  held  that  where  partners  agree  to 
invest  equal  amounts  of  money  in  their  common  business,  and  one 
advances  a  larger  sum  than  the  other,  he  is  entitled,  upon  settlement, 
to  an  allowance  of  interest  on  one-half  of  the  excess  so  advanced 
by  him  from  the  date  of  its  appropriation  to  the  use  of  the  firm. 
Reynolds  v.  Mardis,  17  Ala.  32.  And  why,  by  parity  of  principle, 
should  not  one  partner  be  entitled,  upon  settlement  of  partnership 
accounts,  to  charge  his  copartner  with  the  value  of  the  services 
which  he  agreed  to  give  and  refused  to  render  P  If  the  defendant 
had  made  profit  by  engaging  in  other  business  in  violation  of  his 
contract,  it  is  settled  that  the  plaintiffs  would  have  their  option, 
either  to  sue  for  damages  for  the  breach  of  the  Contract,  or  to  bring 
a  bill  in  equity  to  compel  an  account  Moritz  v.  Peebles,  4  E.  D. 
Smith,  135.  And  it  would  seem  to  follow  that  they  have  the  same 
option  as  it  respects  the  remedy  for  the  defendant's  refusal,  in  viola- 
tion of  his  contract,  to  render  the  services  which  he  agreed  to  per- 
form. The  court  below  was,  therefore,  in  error  in  not  requiring  the 
defendant  to  account  to  the  partnership  for  the  loss  occasioned  by 
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his  breach  of  the  agreement.  The  proper  measure  of  the  damages, 
under  the  circumstances  of  the  case,  is  the  value  of  the  senrioea 
wrongfully  withheld.  The  decree  must»  therefore,  be  set  aside,  and 
the  record  remitted  to  the  common  pleas,  with  instructions  to  charge 
the  defendant  in  the  settlement  of  the  partnership  accounts  with 
the  value  of  the  services  which  he  agreed  and  wrongfully  refused  to 
render,  and  to  distribute  the  partnership  funds  to  the  partners 
entitled  thereto,  in  accordance  with  the  principles  laid  down  in  this 
opinion. 

Decree  accordingly, 

NOTB.— In  the  abBenoe  of  any  special  agreement,  partners  are  not  entitled  to  charge 
for  services.  Fraiikiin'v.  Robinsmi,  1  John.  Ch.  IH;  Bradford  ▼.  Kimberley^Z  Id.  434; 
HW.  V.  Matta^  12  La.  Ann.  179 ;  OuntfJT  ▼.  DuersvOle  Manuf.  Co^  7  S.  1. 885 ;  Bulthinaon  v. 
Smith,  5  Irish  Eq.  128;  Zimmerman  v.  Buber,  29  Ala.  880. 

Nor  without  special  agreement  is  a  surviving  partner  entitled  to  compensation  for 
closing  up  the  business.  Piper  v.  Smith,  1  Head.  94;  Patten  y.  Oaihoun,  4  Grat.  188: 
Gygers'  A%>peaU  1  Am.  Rep.  882.  Nor  for  carrying  on  the  business.  Stocken  v.  Daumon,  fi 
Beav.  871 ;  Burden  v.  Burden^  1  Vesey  &  B.  170.  But  see  Griffgs  v.  Clark,  23  Cal.  430,  where 
the  surviving  partner  was  allowed  compensation  to  be  deducted  from  the  profits  for  ser- 
vices in  taking  care  of  the  stock,  although  it  was  held  that  he  was  not  entitled  to  com- 
pensation in  winding  up  the  alTairs  of  the  firm.  So,  In  Hutchinson  v.  Onderdonk,  2  Halst. 
Ch.  800,  the  surviving  partner  was  allowed  three  per  cent  for  services  In  settling 
the  business  of  the  oonoem.  See,  also,  Hft^  v.  Hite,  1  B.  Hon.  179.  So  when  one  of  the 
partners  is  an  attorney,  and  accounts  are  divided  between  the  parties  to  collect,  no 
allowance  can  be  made  to  the  attorney  partner  for  collections.  But,  If  he  had  been 
employed  by  the  firm  to  bring  suits  as  an  attorney,  he  would  have  been  entitled  to  com- 
pensation, as  that  Is  an  additional  employment  outside  of  the  firm  bualneM.  Vandmer 
V.  McMfUaiiy  87  Ga.  311.— Hep. 
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AedtUfU  insurance — accidental  injury. 

An  accident  insurance  policy  was  Issued  containing  a  stipulation  that  the 
insurance  should  not  embrace  any  **  death  caused  by  natural  dieeaae,  surgical 
operation,  unreasonable  imprudence."  While  the  insured,  who  used  to  be  t 
farmer,  was  pitching  hay  in  the  field  of  a  relative  whom  he  was  yisiting, 
the  handle  of  the  pitchfork  slipped  through  his  hands  and  struck  him  in  the 
bowels,  inflicting  an  injury  which  produced  peritoneal  inflamation,  in  conse 
quence  of  which  he  died.  Held,  that  this  was  a  case  of  death  resulting  from 
an  Injury  occasioned  by  "  acddent." 
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Where  a  policy  does  not  reqaiie  that  the  preliminary  proof  shall  giye  the  mode 
and  manner  of  death,  bat  merely  proof  of  the  injary,  and  that  the  death  was 
occasioned  by  sach  accidental  injury,  held,  that  the  plaintiff  may  recoyer, 
although  the  preliminatry  proofs  unwittingly  ascribe  the  injury  to  a  wrong 

.  cause.    (See  note,  p.  218.) 

AciiOK  on  a  policy  of  accident  insurance  brought  by  Anna  L. 
Burronghs  against  The  North  American  Life  and  Accident  Insur- 
ance Company.  Plaintiff  was  the  wife  of  the  insured.  The  policy 
was  dated  December  13, 1866,  and'  insured  Garrett  S.  Burroughs  in 
the  sum  of  $5,000,  to  be  paid  to  Anna  L.  Burroughs,  ♦  *  *  in 
case  of  death  resulting  within  twelve  months  from  the  date  of  this 
policy  in  consequence  of  accident 

^Providedy  always,  That  no  payment  shall  be  due,  and  no  claim 
be  made,  under  this  policy  by  any  one  on  account  of  such  accidental 
loss  of  life  of  the  assured,  unless  notice  of  such  injury  and  of  such 
death  shall  be  given  to  to  the  company  within  thirty  days  after  the 
happening  of  either,  and  sufficient  proof  furnished  said  company  of 
such  injury,  and  that  such  death  was  caused  solely  by  such  acciden- 
tal injury,  and  ensued  within  three  months  from  the  happening 
thereof. 

^Andprovidedy  further,  That  this  insurance  shall  not  extend  to, 
or  cover,  or  embrace,  any  death  caused  by  natural  disease,  surgical 
operation,  unreasonable  imprudence.'^ 

Among  the  conditions  were  these  : 

2.  For  the  purpose  of  identification,  notice  must  be  given  in  writ- 
ing to  the  company,  at  its  office  in  Philadelphia,  by  the  party  insured, 
of  any  change  of  residence,  name,  occupation  or  business. 

3.  In  the  event  of  any  change  of  avocation,  occupation  or  busi- 
ness, either  the  policy  shall  be  canceled  and  the  proportion  of  the 
premium  for  the  unexpired  term  returned,  or  the  difference  for  the 
extra  hazard  repaid  by  the  assured  and  indorsed  on  the  policy;  other- 
wise this  policy  shall  be  null  and  void. 

4.  In  case  of  injury  producing  death  of  the  assured,  happening 
as  aforesaid  by  accident,  within  the  meaning  of  this  policy,  the 
party  for  whose  benefit  the  insurance  is  made  shall,  within  thirty 
days  thereafter,  give  notice  of  the  same  in  writing,  with  sufficient 
proof  of  such  injury  and  of  death. 

In  his  application  f  or  insui*ance,  the  deceased  stated  that  his  ^  pro* 
tossion  or  occupation,"  was  "earthenware  manufacturer." 


214  PENXSYLVAXIA, 


The  North  American  Life  and  Accident  Insurance  Co.-  y.  Barroughe. 

It  appeared  that  deceased  used  to  be  a  fiirmer,  aud  the  injury 
causing  death,  occurred  while  he  was  on  a  visit  to  his  grandfather. 

The  opinion  states  the  other  material  facts.  The  verdict  wiis  for 
plaintiff.     Defendants  took  out  a  wiit  of  error. 

S.  Dickson  (with  whom  was  J.  C.  BulliU)y  for  plaintiffs  in  error, 

J.  H,  Sloan  (with  whom  was  J,  Soforth),  for  defendant  in  error. 

Williams,  J.  In  this  case,  the  jury  have  found  on  sufficient  evi- 
dence that,  while  the  insured  was  pitching  hay,  the  handle  of  the 
pitchfork  slipped  through  his  hands  and  struck  him  on  the  bowels, 
inflicting  an  injury  which  produced  peritoneal  inflammation,  in  con- 
sequence of  which  he  died  ;  that  the  blow  which  he  received  fi-ou) 
the  fork-handle  was  an  accident  and  the  cause  of  his  death.  Tht 
case,  therefore,  comes  directly  within  the  terms  of  the  policy  declared 
on.  But  it  is  objected  that  the  plaintiff  was  not  entitled  to  re- 
cover, because  no  sufficient  preliminary  proof  was  furnished  to  the 
company  that  the  death  of  the  insured  was  caused  solely  by  an  acci- 
dental injury  ;  that  the  injury,  described  in  the  preliminary  proof* 
of  loss  furnished  by  the  plaintiff,  is  not  an  accidental  injury  wi^hiE 
the  meaning  of  the  policy,  and  is  not  covered  by  its  provisions.  The 
policy  provides  that  no  payment  shall  be  due,  and  no  claim  be  made 
under  it,  on  account  of  the  accidental  loss  of  life  of  the  assured,  un- 
less notice  of  the  injury  and  of  the  death  shall  be  given  to  the  com- 
pany, within  thirty  days  after  the  happening  of  either,  and  sufficient 
proof  furnished  said  company  of  such  injuiy,  and  that  such  death 
was  caused  solely  by  such  accidental  injury,  and  ensued  within  three 
months  from  the  happening  thereof.  Substantially  the  same  pro- 
vision is  also  contained  in  the  fourth  condition  of  the  policy  :  "  In 
case  of  injury  producing  death  of  the  assured,  happening  as  afore- 
said by  accident,  within  the  meaning  of  this  policy,  the  party  for 
whose  benefit  the  insurance  is  made  shall,  within  thirty  days  there- 
after, give  notice  of  the  same  in  writing,  with  sufficient  proof  of  such 
injury  and  of  death." 

Notice  was  given  to  the  company  on  the  12th  of  August,  1867, 
within  the  time  limited  by  tha  policy,  that  the  assured  came  to  hi« 
death  by  accident,  on  the  14th  of  July,  by  an  injury  received  in  the 
bcwels,  while  working  in  a  hay-field,  producing  peritoneal  inflam- 
mation, which  resulted  fatally.    And,  in  proof  thereof,  the  affidavits 
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of  the  plaintiff  and  attending  physician  were  subsequently  furnished 
to  tLc  «.ompany.  No  objection  was  made  to  the  affidavits,  on  the 
ground  that  they  were  not  furnished  in  time,  and,  under  the  evi- 
dence, no  such  objection  could  have  been  properly  made.  The  only 
objection  then  and  now  made  to  the  affidavits  is,  that  they  do  not 
show  that  the  assured  "  died  as  the  result  of  any  injury  received  by 
accident"  But,  if  the  facts  stated  in  the  affidavits  are  true,  why  do 
they  not  make  out  a  prima  facie  case  of  death  resulting  from  an 
injury  occasioned  by  accident  ?  "  The  plaintiffs  affidavit  expressly 
avers  ^^  that  her  late  husband  died  in  consequence  of  an  accident 
which  happened  on  the  9th  of  July,  1867,  on  this  wise:  Said 
deceased,  on  the  day  aforesaid,  was  assisting  in  unloading  hay  in 
Hopewell  township.  New  Jersey,  at  his  grandfather's,  where  he  had 
gone  on  a  visit,  when  he  accidentally  strained  himself.  He  imme- 
diately complained  of  severe  pain,  and  a  physician  was  summoned. 
All  was  done  for  his  relief  and  recovery  that  could  be,  without  suc- 
ce^Sr  He  lingered  till  the  fourteenth  of  said  month,  when  he  died, 
dnd  the  said  accident  was  the  direct  cause  of  his  death."  And  the 
attending  physician,  after  stating  in  his  affidavit  that  he  personally 
knew  the  assured,  says  that  he  "knows  that  he  was  killed  by  accident 
on  the  14th  day  of  July  last;  and,  further,  that  the  accident  was  occa* 
sioned  by  exertions  made  in  assisting  in  hauling  in  hay,  which  in- 
jured the  abdominal  muscles,  and  produced  peritoneal  inflammation 
and  all  its  concomitant  symptoms,  which  resulted  in  his  death  on  the 
14th  of  July  last."  If  the  facts  set  forth  in  these  affidavits  be  true, 
and  they  are  perfectly  consistent  and  reconcilable,  do  they  not  show 
with  reasonable  certainty  that  the  death  of  the  assured  was  caused 
by  an  accident  ?  Taking  both  affidavits  together  they  substantially 
allege  that  the  assured,  while  assisting  in  hauling  in  and  unloading 
hay,  accidentally  strained  himself,  injuring  his  abdominal  muscles 
and  producing  peritoneal  inflammation,  which  resulted  in  his  death ; 
and  that  the  said  accident  was  the  direct  cause  of  his  death ;  and,  if 
so,  can  there  be  any  doubt  as  to  the  sufficiency  of  the  preliminary 
proof?  But  it  is  said  that,  if  the  assured  strained  himself  while 
unloading  hay,  it  was  not  an  accident  insured  against  within  the 
meaning  of  the  policy.  Why  not,  if  he  acddentaliy  strained  himself, 
as  is  averred  in  the  plaintiff's  affidavit  ?  Why  is  not  death  resulting 
from  an  accidental  strain  as  much  within  the  meaning  of  the  policy 
as  death  produced  by  any  other  accidental  cause  ?  If  the  injury  be 
accidental,  and  the  result  of  it  death,  what  matters  it  whether  the 
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injury  is  caused  by  a  strain  or  blow  ?  An  accident  is  ^'  an  evont  that 
takes  place  without  one's  foresight  or  erpectation;  an  event  which 
proceeds  from  an  unknown  cause,  or  is  an  unusual  effect  of  a  known 
cause,  and  therefore  not  expected;  chance,  casualty,  contingency." 
And  accidental  signifies,  '^ happening  by  chance  or  unexpectedly,* 
Uiking  place  not  according  to  the  usukl  cause  of  things;  casual; 
fortuitous.  We  speak  of  a  thing  as  accidental  when  it  falls  to  us  as 
by  chance,  and  not  in  the  regular  course  of  things ;  as  an  accidental 
meeting,  an  accidental  advantage,  etc.''  Webster's  Dictionary  ad 
verba.  If  then  these  words,  as  used  in  the  policy,  are  to  be  under- 
stood in  their  plain  and  ordinary  meaning  as  thus  defined,  they 
include  death  from  any  unexpected  event  which  happens  as  by 
chance,  or  which  does  not  take  place  according  to  the  usual  course 
of  thing.  And  there  is  no  more  reason  for  regarding  an  injury  of 
the  abdominal  muscles,  caused  by  an  unexpected  blow,  an  accident 
than  an  injury  caused  by  a  casual  and  unlocked  for  strain.  If  the 
death  of  the  assured  resulted  from  an  accidental  strain,  then  it  wa? 
not  ^^ caused  by  natural  disease."  And,  if  it  resulted  from  any  acci- 
dental strain,  it  does  not  follow  that  it  was  caused  by  '^  unreasonable 
imprudence,"  or  "  the  doing  of  an  unlawful  act,"  and  there  is 
nothing  in  the  affidavits  from  which  such  an  inference  can  be  fairly 
drawn.  Taking  the  facts  to  be  as  stated  in  the  affidavits,  they 
undoubtedly  make  out  Sk  prima  facie  case  of  death  resulting  from  an 
injury  accidentally  received ;  and,  if  so,  the  preliminary  proof  fur- 
nished by  the  plaintiff  must  be  regarded  as  sufficient  and  there  was 
no  error  in  refusing  the  defendant's  fourth  and  fifth  points. 

Whether  the  plaintiff  was  entitled  to  recover,  on  showing  that  the 
death  of  the  assured  resulted  from  an  injury  of  the  abdominal  mus- 
cles, caused  by  a  blow,  and  not  by  an  accidental  strain,  is  another 
question  raised  by  the  defendant's  third  point  which  we  shall  now 
proceed  to  consider.  No  objection  was  made  to  the  admission  of 
the  evidence  on  the  ground  of  variance,  and  the  only  question  is 
whether  the  plaintiff,  under  the  preliminary  proof,  was  entitled  to 
recover  for  death  resulting  from  an  accidental  injury,  shown  to 
have  been  caused  by  a  blow  instead  of  a  strain.  The  policy  does  not 
expressly  require  that  preliminary  proof  shall  be  furnished  of  the 
mode  and  manner  in  which  "the  injury  producing  death"  was 
inflicted;  but  only  that  "  sufficient  proof  be  furnished  of  the  injury 
and  that  such  death  was  caused  solely  by  such  accidental  injury." 
The  affidavit  of  the  attending  physician  describes  t?ie  iniury  which 
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the  assured  receiyed,  and  in  consequence  of  which  he  died,  precisely 
as  it  was  proyed  by  his  testimony  on  the  trial.  The  only  difference 
between  them  is,  that  in  the  former  the  cause  of  the  injury  is  not 
stated  otherwise  than  by  terming  it  **  an  accident,"  and,  in  the  latter, 
it  18  shown  to  haye  been  caused  by  an  accidental  blow  from  the 
handle  of  a  pitchfork.  But  the  injury,  as  described  in  both,  is  in 
all  respects  the  same  and  its  results  are  the  same.  If  then  ^  the 
injury  producing  death  "  is  correctly  described  in  the  preliminary 
proo^  why  shall  not  the  plaintiff  be  allowed  to  recoyer  though  she 
may  haye  imputed  it  to  a  wrong  cause  —  to  a  strain  instead  of  a 
blow  ?  It  seems  to  us  that,  under  the  terms  of  the  policy,  the  plain* 
tiff  is  entitled  to  recoyer  if  she  has  giyen  sufficient  preliminary  proof 
of  the  injury  though  she  may  haye  unwittingly  ascribed  it  to  a 
wrong  cause.  It  is  not  such  a  yariance  as  should  be  regarded  as 
fataU  Undoubtedly  there  must  be  sufficient  preliminary  proof  of 
the  injury,  that  it  was  accidental,  and  the  cause  of  the  death  of  tlie 
assured.  These  requisites  are  all  found  in  the  preliminary  proof 
furnished  by  the  plaintiff  in  this  case,  and  they  are  all  that  the 
policy  requires.  If  the  injury,  as  described  in  the  affidavit  of  the 
attending  physician,  was  the  cause  of  the  death  of  the  assured,  it  is 
a  matter  of  no  consequence,  so  far  as  respects  the  liability  of  the 
company,  whether  it  was  produced  by  an  accidental  strain  or  by  an 
unexpected  blow  from  the  handle  of  a  pitchfork. 

But  it  is  further  objected  to  the  plaintiff's  right  of  recovery  tliat 
the  assured  did  not  give  notice  of  the  change  of  his  occupation,  nor 
pay  the  difference  of  premium  for  the  extra  hazard,  as  required  by 
the  second  and  third  conditions  of  the  policy,  and  therefore  tho 
contract  became  null  and  void.  But  there  was  no  evidence  that  the 
assured  had  changed  his  occupation  or  business,  and  the  learned 
judge  before  whom  the  case  was  tried  riglitly  refused  to  submit  the 
question  to  the  jury.  The  assured,  as  was  shown,  while  on  a  visit 
to  his  grandfather,  had  assisted  in  hauling  in  and  unloading  hay. 
But  this  was  not  a  change  of  his  occupation  or  business  witliin  tlie 
meaning  of  the  policy.  To  give  to  the  word  such  a  construction 
would  prevent  the  assured  from  performing  any  act  or  service  out- 
side of  his  usual  avocation  or  business  without  rendering  the  policy 
null  and  void.  Such  a  construction  would  be  unreasonable  and 
absurd,  and  the  defendant's  first  and  fifth  points  were  properly 
refused* 

The  first,  second,  third,  fifth  aid  eighth  assignments  are  not  in 
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accordance  with  the  rules  and  must  be  disregarded ;  but  if  properly 
made  there  is  nothing  in  them  which  would  avail  the  plaintiff  in  error. 
The  sixth  and  seventh  assignments  are  not  sustained,  and  there  ii 
nothing  in  them  that  calls  for  special  notice.  The  questions  presented 
by  the  remaining  assignments,  the  ninth,  tenth,  eleventh,  twelfth, 
thirteenth  and  fourteenth,  have  been  already  considered,  and  as  we 
discover  no  material  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Note.  —  See  note  to  MaJHory  ▼.  The  Trcaoder^s  Insurance  Co.,  7  Am.  R.  ili.  In  Southf^ 
ard  y.  RaUway  Paasengers*  Aaaurance  Co.^  84  Conn.  574,  a  rupture  caused  by  Jumping 
from  a  oar,  running,  done  voluntarily  and  unattended  by  any  faUing  or  stumbilng,  was 
held  not  to  constitute  an  injury  caused  by  accident.  In  FHtUm  ▼.  Acddental  Death  Ins. 
Cn.,  17  0.  B.  (N.  8.)  122,  by  one  of  the  conditions  of  the  policy  against  accidental  death 
or  injury,  It  was  provided  that  the  policy  insured  against  cuts,  stabs,  concussions,  etc., 
"  when  accidentally  occurring  from  material  and  external  causes  where  such  accidental 
Injury  is  the  sole  and  direct  cause  of  death  to  the  insured,  or  disability  to  follow  his  avo> 
cation;"  and  then  followed  this  exception:  **  But  it  does  not  insure  against  death  or 
^disability  arising  from  rheumatism,  gout,  hernia,  erysipelas,  or  any  other  disease  or 
cause  arising  within  the  ssrstem  of  the  insured  before  or  at  the  time,  or  following  such 
accidental  injury  whether  causing  death  or  disability  directly  or  Jointly  with  such 
accidental  injury."  It  was  held^  that  death  from  hernia,  caused  solely  and  directly  by 
external  violence,  followed  by  a  surgical  operation  performed  for  the  purpose  of 
relieving  the  patient,  was  not  within  the  above  exception. 

In  Smith  v.  AccldentcU  Iwnirance  Co..,  L.  R.  5,  Ex.  90S,  the  policy  was  identical  with 
that  in  the  above  case  of  FUUm  v.  The  Accidenial  Ins.Co,^  except  that  in  the  excep- 
tion **  secondary  cause  "  was  inserted  after  the  words  **  erysipelas  or  any  other  dis- 
ease." The  assured,  on  Saturday,  theS4th  of  April,  accidentally  cut  his  foot  against 
the  broken  side  of  an  earthenware  pan.  On  the  Thursday  following  erysipelas  super- 
vened, and  of  that  disease  he  died  on  the  next  Saturday.  The  erysipelas  was  caused 
by  the  wound,  and  but  for  the  wound  he  would  not  have  suffered  from  it.  HeldL,  that 
the  insurers  were  protected  by  the  conditions  in  the  policy  and  were  not  liable.  The 
case  was  distinguished  from  the  PUton  case  on  the  ground  that  the  condition  in  the 
policy  in  that  case  did  not  contain  any  reference  to  ** secondary"  causes,  and  the 
hernia  was  instantaneously  caused  by  the  accident. 

Where  a  policy  provides  that  it  shall  be  void  if  the  assured  change  his  occupation 
without  notice,  to  a  more  hazardous  one,  held^  that  the  term  **  changing  his  occupa- 
tion "  meant  engaging  in  another  employment  as  a  usual  business.  Administrators  v. 
The  United  States  Casiuiity  Co.,  5  Vroom.  (34  N.  J.)  371.  In  an  action  upon  a  policy  which 
insured  against  accidents  generally,  and  provided  expressly  In  what  particular  case  the 
company  were  not  to  be  liable,  but  did  not  provide  that  they  would  not  be  liable  for  a 
death  occunjng  from  a  cause  not  connected  with  the  occupation  of  the  assured,  or 
that  he  should  not  change  his  occupation,  Tield,  that  the  application  of  the  assured  was 
inadmislble  to  show  his  occupation  at  the  time  of  effecting  the  insurance,  so  as  to 
prove  that  he  was  otherwise  employed  when  he  met  his  death,  such  evidence  being 
immaterial.    Provident  Life  Im,  Co.  v.  FenrUU,  49111. 180. 

The  words  '*  totally  disabled  from  the  prosecution  of  his  usual  employment"  means 
inability  to  do  substantially  all  kinds  of  his  accustomed  labor  to  some  extent.  To 
recover  in  such  case,  the  assured  must  be  deprived  of  the  power  to  do  to  any  extent 
substantially  all  the  kinds  of  labor  which  constitute  his  usual  employment.  For  such 
time  he  can  recover  and  for  no  longer.  Sawyer  v.  United  States  CamiaUy  Co.,  8  Am.  Iaw 
Reg.  N.  S.  283.  In  Hooj)er  v.  Accidental  Death  Ins.  Co.^  6  H.  A  N.  M5,  the  policy  cou-^ 
taJned  a  proviso  that,  in  case  the  accident  **  shall  cause  any  bodily  Injury  of  so  serious  a 
nature  as  wholly  to  disable  him  from  following  his  usual  business,  oooupationor  pu^ 
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tulta,'*  the  company  would  pay  a  oertain  sum  during  the  continuance  of  the  dlaabiUty. 

The  Insured,  who  was  solicitor  and  resrlstrar  of  a  county  court,  sprained  his  ankle 

severely,  and  was  oonflued  to  his  bed-room  several  weeks.    Held,  that  inasmuch  as  the 

Insured  was  so  disabled  as  to  be  Incapable  of  following  his  usual  occupation,  business 

or  pursuits,  he  was  **  wholly  disabled  "  within  the  meaning  of  the  policy. 

For  a  full  discussion  of  the  subject  of  Accident  Insurance,  see  Bilss  on  Ufelns. 
MS.  >  Rap. 


LiNDEiCAN,  plaintiffs  in  error,  v.  Likdsbt. 

(fl9Penn.8t.9a.) 
Riparian  owner*  —  waUr  priviUge. 

The  owners  of  land,  on  opposite  sides  of  a  stream,  agreed  by  covenant,  running 
with  the  land,  jointly  to  erect  a  dam,  each  to  have  the  use  of  half  of  the 
water.  The  title  to  the  land  passed  by  various  intermediate  conveyances  to 
plaintiff  on  one  side  of  the  stream,  and  defendant  on  the  other.  Held,  that 
an  action  on  the  case  would  lie  by  plaintiff  against  defendant  for  using  more 
than  half  of  the  water.  In  such  a  case,  nothing  less  than  an  absolute  denial 
of  the  right  to  one-half  the  water,  followed  by  an  enjoyment  inconsistent 
with  its  existence  for  a  period  of  twenty-one  years  or  more,  can  amount  to 
an  extinguishment  of  it. 

Action  on  the  case  by  plaintiff  against  defendant,  for  using  more 
than  his  half  of  the  water  of  a  stream. 

The  plaintiff  owned  a  fulling-mill  on  one  side  of  the  Conodo- 
guinet,  and  Lindeman,  the  defendant,  a  grist-mill  on  the  other  side. 

The  fulling  property  was  owned  on  the  17th  of  April,  1830,  by 
John  Whisler,  and  the  grist-mill,  at  the  same  time,  by  Jonas  Rupp, 
On  that  day  Rupp  and  Whisler  entered  into  this  agreement: 

•  ♦  ♦  «  Whereas  the  said  parties  contemplate  erecting  a  dam  upon 
the  said  creek,  for  the  purpose  of  using  the  water  of  the  same  creek, 
(or  mill-works,  to  be  erected  on  the  lands  lying  contiguous  to  said 
ereck,  on  which  they  now  respectively  reside.  Now,  therefore,  etc., 
the  said  Jonas  Rupp  covenants  and  engages  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  thai  he,  or  they,  or  some  of 
them,  shall  and  will,  during  the  ensuing  summer,  at  his  or  their 
proper  costs,  etc.,  suJQBciently  build,  etc.,  a  dam  upon  and  over  the 
Conodoguinet  creek  aforesaid,  from  shore  to  shore,  at  such  place, 
and  of  such  dimensions  as  may  be  agreed  on  between  the  said  par- 
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tdesy  the  said  dam  to  be  built  at  right  angles  with  the  stream  of  the 
creek,  and  to  be  so  constructed  as  to  raise  the  water  in  the  dam 
three  feet  six  inches,  etc.  *  *  *  And  in  case  that  the  said  dam 
should  be  injured  or  destroyed  by  high  water  or  otherwise,  then  the 
said  Jonas  Rupp,  or  his  heirs,  is  to  repair  or  rebuild  the  same  again, 
at  his  own  or  their  proper  expense  or  charges,  as  first  aforesaid,  and 
in  case  the  said  John  Whisler,  his  heirs  or  assigns,  should  erect  a 
mill,  they  shall  be  at  liberty  to  use  one-half  of  the  water  in  the  said 
dam. 

**  And  the  said  John  Whisler,  for  himself,  his  heirs,  executors  and 
administrators,  covenants  and  engages,  that  as  soon  as  he  or  they 
shall  erect  any  mill  at  or  near  the  said  dam,  and  draw  any  water  out 
of  the  said  dam  for  said  mill,  that  he  or  they  shall  and  will  forth- 
with pay  to  the  said  Jonas  Rupp,  his  heirs  or  assigns,  one-half  of  the 
expense  of  the  millwright  costs  paid  in  building  and  constructing 
the  dam  aforesaid  by  the  said  Jonas  Rupp,  his  heirs  or  assigns..  And 
m  case  the  said  dam  should  be  injured  or  carried  off  or  destroyed,  it 
shall  again  be  repaired  or  rebuilt  by  and  between  the  said  parties,  at 
their  joint  and  equal  expense,  if  such  injury  happened  after-  the 
mills  shall  have  been  erected  on  both  sides  of  the  dam  aforesaid.  *  *  * 

"  It  is  further  agreed,  that  the  said  Jonas  Rupp  may  apply  for  the 
view  of  a  road,  from  the  fording,  etc.  *  •  *  And  for  the  truo 
and  faithful  performance  of  the  articles  and  covenants  within  men- 
tioned, each  of  the  parties  bindeth  himself,  his  heirs,  executors  and 
administrators,  unto  the  other,  his  heirs  atid  assigns,  in  the  sum  t>f 
one  thousand  dollars." 

This  agreement  was  recorded  April  25,  1820. 

Througli  various  intermediate  conveyances,  Whisler's  title  became 
vested  in  the  plaintiff  and  Rupp's  in  the  defendants,  and  Pishel  waa 
his  tenant  at  the  mill. 

The  plaintiff  testified  that  the  defendants,  in  September,  1869, 
ran  their  mill  day  and  night,  and,  when  he  did  so,  the  water  was  low; 
he  started  on  Sabbath  evening,  and  on  Monday  morning  there  was 
no  head  for  the  fulling-mill;  he  remonstrated  with  both  defendants, 
but  it  was  not  stopped;  plaintiff  told  them  that  he  would  bring  suit 
if  they  continued  to  run  their  mills  so;  they  continued  and  h( 
brought  this  suit;  he  had  complained  to  former  occupants,  and  hey 
would  generally  stop  the  mill. 

The  plaintiff  offered  to  prove,  by  Jeremiah  Bowers,  **  that  he  wa» 
a  former  owner  of  the  property  now  held  by  Lindsey,  and,  while  he 
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was  occupying  and  carrying  on  the  factory,  Wilhelm  was  the  coca* 
pier  of  the  Lindeman  property;  they  made  the  repairs  to  the  dam, 
share  and  share  alike,  and,  when  the  water  was  too  low  to  enable  the 
witness  to  do  work  at  his  factory,  he  went  over  to  Wilhelm,  and 
complained  that  he  was  using  more  water  than  belonged  to  him,  and 
that  witness  would  not  stand  it;  that  he,  witness,  was  entitled  to 
one-half  the  water;  that  then  Wilhelm  stopped  one  of  his  wheels 
until  the  head  gathered." 

The  offer  was  objected  to  by  the  defendants,  admitted,  and  a  bill 
of  exceptions  sealed 

The  witness  testified  in  accordance  with  the  offer. 

There  was  other  evidence  for  the  plaintiff,  corresponding  with  all 
that  stated  above;  also,  that  when  the  water  was  flush,  Lindeman, 
defendant  and  his  predecessors  used  more  than  one-half  without 
objection;  that  the  plaintiff's  mill  did  not  require  so  much  water  a« 
the  defendants';  that  the  dam  had  been  kept  up  by  both  parties. 
Defendants  gave  evidence  that  the  dam  leaked;  that  there  was 
enough  water  in  the  creek  to  drive  two  mills,  if  the  dam  were  tight; 
that  there  never  had  been  any  restriction  to  the  use  of  the  water  by 
either  owner;  that,  in  1865,  the  water  being  low,  the  plaintiff  was 
told  that  the  dam  must  be  graveled ;  he  promised  to  furnish  some 
hands  toward  doing  it,  but  d^d  not 

The  defendants  proxwsed  to  ask  a  witness:  "  What  is  the  capacity 
of  the  Conodoguinet  creek  at  Bucher's  mill,  ten  miles  by  the  stream 
above  Lideman's  mill?"  "How  many  pair  of  burrs  are  run?" 
To  show  that  at  Bucher's  mill,  constructed  on  the  same  principle  as 
that  of  defendants,  there  is  always  sufficient  water  to  drive  two 
wheels,  such  as  those  of  plaintiff  and  defendants,  and  to  be  followed 
by  proof  that  large  streams  of  water  enter  the  creek  below  Bucher's 
mill,  and  above  plaintiff's  and  defendants'. 

The  plaintiff  objected ;  the  evidence  was  rejected,  and  a  bill  of 
exception  sealed. 

The  plaintiff's  points,  with  the  answers,  were : 

1.  The  agreement  of  the  original  owners,  Whisler  and  Rupp,  fol- 
lowed by  repairing  the  dam  at  the  mutual  and  equal  expenses  of  the 
holders  of  the  respective  titles,  still  makes  the  basis  of  the  rights  of 
the  parties,  and  Lindeman  cannot  use  more  than  one-half  of  the 
water  to  the  prejudice  of  the  opposite  owner. 

Answer.  "We  answer  this  in  the  affirmative,  unless  you  find  that 
Lindsey,  by  his  own  conduct,  deprived  himself  of  the  benefit  of  half 
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bhe  water,  by  refusing  to  join  Lindeman  in  repairing  the  dam, 
and  tLus,  by  his  own  neglect,  permitted  it  to  become  leaky,  or  his 
forebay  and  gate  to  become  in  such  bad  repair  as  unnecessarily  to 
waste  the  water,  which  he  ought  to  have  applied  to  propelling  hia 
wheels," 

2.  The  condition  of  the  dam  is  no  excuse  for  Lindeman  using 
more  than  his  proportion  of  the  water.  The  agreement  and  subse- 
quent conduct  of  the  holders  of  the  respective  titles,  in  paying  for 
repairs,  fix  their  respective  rights,  and  are  not  meant  for  a  good  dam 
only,  but  for  the  water  as  found  in  that  dam,  and  even  if  Lindscy 
refused  to  do  his  share  of  the  repairs  of  the  dam,  yet  Lindeman  had 
no  right  to  the  whole,  as  he  could  have  repaired  and  charged  Lindsey 
with  the  one-half  of  the  expenses. 

Answer.  "  We  cannot  answer  this  point  as  requested.  If  Lindsey 
refused,  after  request,  to  join  Lindeman  in  repairing  the  dam,  and 
by  such  neglect  and  refusal  the  dam  became  leaky,  and  the  water  in 
the  dam  was  insufficient  to  propel  the  mill,  he  cannot  avail  himself 
of  his  own  wrong  to  recover  for  his  own  neglect,  if  the  water  per- 
mitted to  escape  would  have  given  Lindsey  his  equal  share  if  he  hail 
joined  Lindeman  in  repairing  the  dam  when  requested.  But  if  the 
leaky  condition  of  the  dam  was  owing  to  the  mutual  neglect  of  both 
parties,  and  Lindeman  never  requested  Lindsey  to  join  him  in 
repairing  the  dam,  then  if  Lindeman  used  more  than  half  the 
water  retained  in  the  dam  in  its  leaky  condition,  to  the  injury  of 
Lindsey,  Lindeman  would  be  responsible  for  any  damage  sustained 
by  Lindsey." 

3.  If  the  parties  adhered  to  the  agreement  in  paying  for  the  re- 
pairs, and  recognizing  it  in  pajring  expenses,  no  statute  of  limitations 
will  apply,  nor  a  legal  presumption  arise,  and  the  rights  of  the  par- 
ties to  the  water  continued  the  same. 

Answer.  "  If  the  parties  adhered  to  the  agreement  as  stated  in 
this  point,  the  legal  presumption,  arising  from  lapse  of  time,  would 
not  arise." 

The  first  three  points  of  the  defendants  asserted  that  the  form  of 
action  should  have  been  covenant,  and  that  the  plaintiff  could  not 
recover  in  case.     The  court  denied  these  points. 

Their  other  points,  with  their  answers,  were  : 

4.  If  the  jury  believe  that,  for  a  period  of  twenty-one  years  pnoi 
to  the  bringing  of  the  present  suit,  the  owners  of  defendants'  mill 
have  been  in  the  habit  of  using  the  water  at  their  mill,  without  an; 
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restriction  as  to  time  and  quantity,  then  they  had  acquired  a  ^-ight 
to  an  unrestricted  use  of  the  same,  and  the  yerdict  should  be  for  the 
defendants. 

Answer.  '^  As  a  legal  proposition  this  point  is  correct.  A  use  of 
a  privilege  for  twenty  years  will,  in  law,  raise  the  presumption  of  f\ 
grant  But,  in  this  case,  there  is  a  written  agreement  defining  the 
rights  of  the  parties.  By  that  agreement  each  party  was  entitled 
to  one-half  of  the  water  in  the  dam.  The  eyidence  shows,  we  think, 
that  defendants'  mill  required  more  water  to  operate  it  than  the 
plaintiff's  milL  If,  prior  to  the  use  of  the  water  of  the  stream  in 
1869,  of  which  plaintiff  complains,  both  parties  had  sufficient  water 
for  the  use  of  their  respectiye  mills,  and  Lindsey,  and  those  under 
whom  he  claims,  had  a  sufficiency  of  water  for  the  use  of  their  mill, 
and  received  no  injury  by  the  owners  of  the  opposite  mill  using 
more  than  one-half  of  the  water,  this  would  not  confer  on  Linde- 
man, or  those  under  whom  he  claims,  a  right  to  use  more  than  one- 
half  the  water  ;  if,  in  doing  so,  the  mill  of  Lindsey  was  injured  by 
reason  of  defendants  appropriating  more  than  half  the  water  to  the 
use  of  their  mill.  A  party  cannot  be  deprived  of  a  right  by  not 
complaining  before  he  has  been  injured  by  a  deprivation  of  th^ 
right" 

5.  If  the  owners  of  defendants'  mill  have  been  in  the  habit  ot 
using,  for  twenty-one  years  and  upward,  prior  to  the  commencement 
of  this  suit,  all  the  water  needed  for  grinding  wheat  and  running 
their  machinery,  irrespective  of  the  stage  of  the  water,  then  plaintiff 
has  no  reason  to  complain  of  defendants,  if,  during  the  year  1869, 
they  used  no  more  water  than  necessary  for  this  purpose,  although 
they  ran  their  mill  both  night  and  day. 

Answer.  '*  We  cannot  answer  this  as  requested,  for  the  reasonf 
stated  in  our  answer  to  the  fourth  point." 

6.  If  the  jury  believe  that,  for  a  period  of  twenty-one  years  prior 
to  the  commencement  of  this  suit,  the  owners  of  the  two  mills, 
plaintiff's  and  defendants',  were  in  the  habit  of  using,  without  com- 
plaint, all  the  water  that  they  needed,  or  that  they  could  get  upon 
their  wheels,  and  at  such  times  as  they  needed  it,  or  as  the  press- 
ure of  business  required  it,  then  neither  has  a  right  to  complain  of 
the  other,  if  at  any  time  he  should  use  more  than  half  the  water  in 
tlie  dam,  so  long  as  the  natural  channel  of  the  stream  is  not  inter- 
fered with,  nor  a  greater  amount  of  water  taken  by  either  than  he 
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has  been  in  the  habit  of  using  during  the  said  period  of  twenty-one 
years. 

Answer.  ^^  We  cannot  answer  this  as  requested.  If  neither  party 
was  injured  by  the  manner  in  which  the  water  was  used  until  shortly 
preceding  the  time  when  this  suit  was  brought,  a  party  cannot  for- 
feit a  right  by  not  complaining  before  he  is  injured.*^ 

7.  The  undisputed  evidence  in  the  case,  and  the  evidence  of  the 
plaintiff  himself  is,  that,  for  a  period  of  twenty-one  years,  prior  to 
the  bringing  of  this  suit,  both  mills  have  been  in  the  habit  of  run- 
ning at  such  times  as  their  business  required  it,  night  and  day ;  and, 
therefore,  each  has  now  the  right  to  run  as  his  business  requires,  and 
no  cause  of  action  will  accrue  to  either  party  if,  during  a  time  of  low 
water,  one  should  be  compelled  by  his  business  to  run  night  and 
day,  and  thus  take  more  than  half  the  water  in  the  creek. 

Answer.  ^We  cannot  answer  this  point  as  requested,  for  the 
reasons  stated  in  our  answers  to  the  former  points.  The  eyidence 
referred  is  for  the  jury." 

The  verdict  was  for  the  plaintiff  for  $76. 

The  defendants  took  a  writ  of  error,  and  assigned  errors,  yiM,: 

1  and  2.  The  rulings  as  to  the  evidence. 

3-6.  The  answers  to  the  plaintiff's  points. 

7-13.  The  answers  to  the  defendants'  points. 

S.  Hepburn,  Jr.y  for  plaintiffs  in  error.  Covenant  and  not  case 
was  the  proper  and  only  remedy  upon  the  agreement  between  Whis- 
ler  and  Rupp.  Angell  on  Water-courses,  §  441 ;  Wilbur  v.  Brown, 
d  Denio,  366 ;  Luckey  v.  Rowzee,  1  A.  K.  Marsh.  296;  Savage  v.  Ma- 
son, 3  Cush.  600.  The  rights  of  the  parties  were  not  fixed  by  that 
agreement.  Long  usage  could  alter  or  modify  it  as  well  as  destroy 
it ;  and  the  fact,  whether  there  had  been  such  usage,  was  for  the 
jury.  Sirickler  v.  Todd,  10  Serg,  &  Rawle,  69;  Richards  Y.MweU, 
48  Penn.  St.  361 ;  McOcMum  v.  Oermantoton  Water  Co^  64  id. 
59 ;  Angell  on  Water-courses,  §§  136,  428,  429, 432;  Young  v.  Spen- 
cer, 10  B.  &  0.  146 ;  ffobson  v.  Todd,  4  Term  R.  71 ;  Pastorius  v. 
Fisher,  1  Eawle,  27.  If  the  water  in  the  dam  was  wasted  by  the 
mutual  negligence  of  the  parties,  both  were  contributors  to  their 
own  injury,  and  neither  could  recover.  Catawisea  Railroad  v.  Arm- 
strong, 49  Penn.  St.  193 ;  Little  Sch.  Nav,  Co.  v.  Norton^  24  id.  469. 
The  offer  of  plaintiff  was  not  evidence  for  any  purpose,  and  that  of 
defendant  was  proper  in  answer  to  plaintiff's  evidence.     The  court 
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Bhonld  not  have  determined  the  fact  in  answer  to  defendants'  fifth 
pointy  and  should  have  answered  the  question  of  law  presented  in  it 
Angell  on  Water-courses,  §  100. 

W.  Jf.  Penrose  and  Bendereon  dt  Hays,  for  defendant  in  error. 
Afl  to  the  form  of  action.  McCaU  v.  Faraythy  4  W.  &  S.  179 ;  NichU 
T.  Baldwin,  id.  290;  Smith  y.  Seward,  3  Penn.  St  842 ;  Ingles  y. 
Bringhursty  1  DaU.  346 ;  Marlin  y.  WiJlink,  7  Serg.  &  Eawle,  297, 
298 ;  Findlay  y.  Keim,  62  Penn.  112. 

ShabswooD)  J*  Seyen  points  were  presented  by  the  plaintiff  in 
en*or  to  the  learned  judge  below,  and  thirteen  errors  haye  been 
assigned  here.  All  these  assignments  may  be  disposed  of  by  the 
consideration  of  two  questions,  neither  of  which  seems  to  us  to  pre- 
sent any  serious  difficulty.  The  first  is :  What  was  the  legal  right 
of  the  plaintiff  below  ?  And  the  second :  If  his  right  was  infringed, 
did  he  adopt  the  proper  form  of  action  as  his  remedy  to  enforce 
it?  Eyery  other  question  in  the  cause  appears  to  haye  been  a 
question  of  fact  for  the  decision  of  the  jury  and  properly  submitted 
to  them. 

When  the  proprietors  of  two  opposite  banks  of  a  stream  of  water 
are  desirous  of  enjoying  the  adyantage  of  the  water-power  for  pro- 
pelling machinery,  a  dam  for  that  purpose  cannot  be  built,  except 
by  mutual  consent,  unless,  indeed,  it  may  be  what  is  termed  a 
**  wing-dam,*'  confined  to  the  soil  of  the  person  who  erects  it,  or  that 
half  of  the  bed  of  the  stream  which  belongs  to  him.  If  erected  by 
either,  on  the  land  of  the  other,  it  would  clearly  be  a  trespass,  and 
could  lawfully  be  abated  by  him  upon  whose  land  it  was  built  with- 
out his  consent  When,  therefore,  they  enter  into  an  agreement  to 
erect  such  a  dam,  with  a  coyenant  for  themselyes,  their  heirs  and  as- 
signs to  repair  or  rebuild  it  if  necessary,  it  is  not  a  personal  coyenant 
merely,  but  runs  with  the  lands  of  the  respectiye  proprietors,  and  the 
stipulations  contained  in  such  agreement,  in  respect  to  the  enjoyment 
of  the  water-power  created  by  the  dam,  form  the  basis  of  their  respect- 
iye rights.  It  is  sufficient  to  refer  to  Jamison  y.  McOredy,  5  W.  &  S. 
229,  as  a  case  entirely  parallel  if  not  in  point.  If  the  instrument 
contains  the  grant  of  an  easement  or  priyilege  to  either  party  in  the 
land  or  the  water,  against  such  a  grant,  there  is  no  statute  of  limita- 
tion without  actual  hostile  and  adyerse  possession,  and  certainly  do 
prescription  or  presumption  from  mere  non-user.  Nothing  less  than 
Vol.  VIII.  —  29 
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an  absolute  denial  of  the  right,  followed  by  an  enjoyment  inconsist- 
ent with  its  existence  for  a  period  of  twenty-one  years  or  more,  can 
amount  to  an  extinguishment  of  it  In  St.  Mary's  Church  t.  Miles^ 
1  Whart.  229,  it  was  decided  that,  in  the  case  of  the  reserration  o( 
a  ground-rent  by  deed,  no  length  of  possession  of  the  land,  without 
payment  of  the  rent,  would  raise  the  presumption  that  it  had  beea 
released  or  extinguished.  ^'  Although  it  may  be,"  said  Mr.  Justice 
Eenkedy,  ^  that  the  law  will,  in  some  cases,  presume  a  grant  in 
support  of  a  right  which  has  been  exercised  and  enjoyed  by  a  per- 
son, without  objection  or  interruption,  to  the  exclusion  of  all  others, 
for  a  period  of  twenty  years  or  more,  yet  it  does  not  follow  that  it 
ought  to  make  such  a  presumption,  in  order  to  defeat  a  person  of  a 
right  created  by  deed  and  not  controverted,  without  any  thing  being 
shown  to  hare  taken  place  in  the  conduct  of  the  parties  interested 
or  concerned  in  the  right  that  was  inconsistent  with  the  existence 
and  enjoyment  of  it"  To  the  same  effect  is  Butzs  v.  Ihrie,  1 
Bawle,  218  ;  Ntizell  v.  PaacJicUl,  3  id.  82.  It  is  entirely  in  accord- 
ance with  reason  and  the  fitness  of  things  that  such  should  be  the 
law.  A  man  ought  not  to  be  obliged,  unless  he  requires  it,  actually 
to  use  a  right  or  privilege  secured  to  him  by  deed,  nor  to  resort 
to  legal  proceedings  unless  his  title  is  denied,  and  he  is  actually 
ousted,  disseized,  obstructed  or  prevented  by  some  wrong-doer  from 
an  enjoyment  of  it  when  he  requires  and  demands  such  enjoyment. 
Hence,  the  learned  judge  below  was  perfectly  right  in  his  answers  to 
the  points  of  the  plaintiff  in  error,  so  far  as  they  set  up  a  title  by 
prescription  in  him,  arising  from  the  mere  non-user  by  the  grantor, 
or  those  claiming  under  him,  of  the  right  secured  by  the  agreement 
between  the  former  owners,  Bupp  and  Wisler,  dated  April  17, 1820. 
If  the  plaintiff  below  had  ceased  to  require  the  water  at  all,  if  he 
had  abandoned  the  use  of  his  mill  entirely,  and  the  defendant  and 
those  under  whom  he  claimed  had  enjoyed  all  the  water  for  any 
period  of  time,  without  denial  of  the  right  under  the  agreement  or 
repudiation  of  its  existence  and  obligations,  he  could  resume  his 
right  at  any  time,  certainly  as  long  as  his  mill  was  there.  On  the 
other  hand,  the  opposite  party  could  acquire  nothing  by  prescrip- 
tion, contrary  to  the  terms  of  the  agreement  under  which  the  dam 
was  built,  and  was  to  be  repaired  and  maintained.  It  would,  per- 
haps, make  a  different  case  if  the  plaintiff  below  or  those  under 
whom  he  claimed  had  refused  to  perform  their  part  of  the  agree* 
ment  to  contribute  in  equal  proportions  to  the  maintenance  and 
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repair  of  the  dam.  In  this  respect,  the  plaintiff  in  error  has  no 
cause  to  complain  of  the  answers  of  the  court  bek  w.  Certainly 
mere  neglect  to  do  so,  much  more  when  both  parties  are  equally  neg- 
hgent,  would  not  cause  a  forfeiture  of  the  privilege  or  easement 
Tested  by  the  deed.  It  is  an  entirely  different  ca^  from  that  of  an 
injury  arising  from  negligence  or  other  wrongful  act,  where,  if  in  au 
action  to  recorer  damages,  any  concurrent  negligence  which  at  all 
contributed  to  produce  the  injury  appears  in  the  plaintiff,  he  can 
recover  nothing.  The  covenants  to  repair  were  mutual ;  either 
party  could  repair  and  sue  the  other  for  contribution.  The  defend- 
ants could  show  that  they  had  called  on  the  plaintiff  to  repair,  and 
he  had  refused  or  neglected  after  such  demand.  So  the  learned 
judge  inBtructed  the  jury  in  his  answer  to  the  plaintiffs  first  point 
The  agreement  secured  to  the  plaintiff  one-half  of  the  water  in  the 
dam,  much  or  little,  unless  it  was  reduced  by  his  own  fault  The 
joint  erection  and  maintenance  of  that  structure  could  be  referred 
to  nothing  but  contract.  There  was  no  right  to  build  it,  or  obliga- 
tion to  maintain  it,  independent  of  contract.  The  contract  of  the 
parties,  then,  was  the  law  of  its  use  and  enjoyment.  The  learned 
judge  below  was,  therefore,  entirely  accurate  in  his  instructions  to 
the  jury,  contained  in  his  answers  to  the  several  points  of  the  plain- 
tiff and  defendants  which  have  been  assigned  for  error,  so  far  as  they 
relate  to  the  plaintiff's  title  to  the  free  and  undisturbed  use  and 
enjoyment  of  one-half  of  the  water  in  the  dam  in  question.  It  is 
unnecessary  to  examine  them  separately  and  in  detail,  as  the  appli- 
cation of  the  principles  to  which  we  have  referred  will  evince,  we 
think,  that  the  assignments  of  error  cannot  be  sustained. 

The  same  principles  show  also  that  the  learned  judge  was  right 
m  his  rulings  upon  the  admission  and  rejection  of  evidence,  wliicli 
were  excepted  to  and  form  the  subjects  of  the  first  and  second  assign- 
ments of  error."  It  was  competent  for  the  plaintiff  to  prove  that  he 
had  made  a  demand  for  the  enjoyment  of  his  right  when  obstructed, 
and  that  it  had  been  yielded  by  the  occupant,  whether  owner  in  fee 
or  tenant.  It  was  like  an  enti^  to  toll  the  statute.  It  interrupted 
the  prescription  set  up  by  the  defendant.  It  was  in  disproof  of  the 
pretension  that  he  had  lost  his  right  by  non-user  or  non-claim.  If 
I  have  a  right  of  way  by  grant  or  reservation,  I  can  surely  give  evi- 
dence that  I  have  claimed  and  used  it  without  denial  or  obstniction 
by  the  occupant  of  the  land.  This  evidence  is  not  to  make  out  a 
right  against  the  lordlord  from  acquiescence  by  the  tenant  ia  the 
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ase  or  enjoyment  of  the  property  adverse  to  his  title.  Thi%  certainly 
the  acts  or  declarations  of  the  occupant  or  tenant  are  incompetent 
to  effect,  and  are,  therefore,  in  such  a  case,  inadmissible;  bnt  this 
rule  does  not  apply  where  the  object  is  to  meet  and  disprove  the 
assertion  that  a  right  depending  upon  Express  grant  has  been  lost  or 
abandoned.  The  distinction  between  these  two  cases  is  very  appa- 
rent. So,  too,  it  was  totally  immaterial  whether  the  amount  of  the 
water  in  the  dam  was  sufficient,  if  the  dam  had  not  leaked,  to  run 
both  mills;  and  even  if  it  had  been,  upon  the  supposition  that  the 
jury  might  find  that  the  plaintiff  had  refused  to  repair  upon  demand, 
of  which,  however,  there  seems  to  have  been  no  evidence  to  go  to  the 
jury,  the  mode  proposed  to  prove  it  was  entirely  inadmissible.  The 
fact  that  mills  higher  up  the  stream  were  run  with  a  less  amount  of 
water  would  have  introduced  questions  entirely  collateral  and  irrel- 
evant as  to  the  mills  on  the  Conodoguinet,  from  its  source  to  its 
mouth.  The  plaintiff  below  was  entitled,  by  the  agreement  of  1820, 
to  half  of  the  water  in  the  dam,  not  merely  to  so  much  as  was  neces- 
sary to  run  his  mill;  the  parties  had  wisely  precluded  all  dispute  on 
that  subject,  by  making  the  grant  perfectly  definite.  When  he  was 
denied  and  disturbed  in  the  enjoyment  of  that  right  to  his  injury 
by  the  act  of  the  defendants,  in  actually  taking  and  using  more  than 
half,  so  that,  necessarily,  half  was  not  left  for  him,  it  was  no  answer 
to  say  that  he  had  as  much  as  he  needed  to  run  his  mill.  In  point 
of  fact,  the  injury  he  suffered,  and  for  which  he  recovered  damages 
was,  that  he  had  not  as  much  as  was  necessary  for  that  purpose. 

The  remaining  errors  relate  to  the  form  of  action.  It  is  contended 
that  it  should  have  been  covenant  on  the  agreement  of  1820.  But 
here  there  is  a  very  plain  distinction  to  be  taken.  Had  there  been 
in  that  agreement  a  covenant  by  Rupp,  for  himself,  his  heirs  and 
assigns,  not  to  take  more  than  half  the  water  in  the  dam,  there 
might  have  been  some  plausibility  in  the  contention  that  he  must 
resort  to  his  remedy  upon  that.  But  there  is  no  such  covenant 
in  the  instrument.  The  covenants  relate  to  the  construction 
and  repair  of  the  dam,  and  in  regard  to  an  application  for 
a  private  road.  Upon  the  breach  of  any  of  these  covenants,  the 
remedy  would  have  been  by  action  of  covenant  upon  the  agreement 
But  in  regard  to  the  easement  or  privilege  of  Whisler,  his  heirs  and 
assigns,  to  take  and  use  one-half  of  the  water,  it  was  a  direct  grant, 
not  a  covenant.  ^'  And  in  case  the  said  John  Whisler,  his  heirs  or 
assigns,  should  erect  a  mill,  t\  ey  shall  be  at  liberty  to  use  one-half 
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of  the  water  in  the  said  dam/'  Ko  one  has  ever  supposed  before, 
that  upon  a  grant  by  deed  of  an  easement,  or  privilege  upon  land 
or  land  corered  with  water,  by  one  man  to  another,  the  remedy  for 
a  distnrbance  of  such  easement  or  privilege  was  an  action  of  cove* 
nant  upon  the  deed.  Take  a  common  case  of  the  grant  or  reserva- 
tion of  a  right  of  way.  Surely,  an  action  on  the  case  may  be  main- 
tained by  the  grantor  for  the  obstruction  of  it,  as  well  against  the 
grantee  and  those  claiming  under  him  as  against  strangers.  The  books 
are  full  of  such  cases  in  which  no  such  point  was  made.  Watsofi 
V.  Bioreny  1  S.  ft  B.  227;  Kirhham  v.  Sharp,  1  Whart  333;  Jamison 
y.  McOredy,  6  Watts  ft  Serg.  129;  Van  Meter  v.  Hankinson,  6  Whart 
307;  Ebrier  v.  Stichter,  7  Har.  19.  But,  contends  the  counsel  for 
the  plaintiffs  in  error,  with  great  ingenuity,  the  grant  to  Whisler,  of 
one-half  of  the  water,  is  an  implied  covenant  that  the  grantor  will 
not  take  the  other  half.  True,  it  is  so,  in  popular  language,  but  that 
does  not  constitute  a  technical  covenant.  In  the  grant  of  a  right  of 
way  or  common  in  the  grantor's  land,  there  is  the  same  implied 
covenant  by  the  grantor  that  he  will  not  disturb  its  enjoyment. 
But  that,  as  we  have  seen,  does  not  prevent  the  plaintiff  from  resort- 
ing to  an  action  on  the  case  to  recover  damages  for  its  disturbance. 

Judgment  affirmed. 


Lefevbb's  Appeal. 

(6iPeiin.St.122.) 

PartneriMp^real  estate  paid  for  by  firm  funde,  tohen  no  resuUing  trust. 

Seal  estate  was  parchased  by  G.  S.  and  J.  G.  in  their  individaal  names.  Sab- 
aeqnently,  they  fonned  a  partnership  with  J.  S.,  ander  the  name  of  G.  S.  & 
Go.  The  cash  payment,  on  account  of  purchase-money  of  the  real  estate  and 
the  first  installment,  were  paid  before  J.  S.  became  a  partner.  He  acquiesced 
in  the  subsequent  appropriation  of  the  firm  funds  to  the  payment  of  tho 
balance,  and  to  expenditures  made  in  improvements,  knowing  that  it  stood 
In  the  individual  names  of  G.  S.  and  J.  G.  It  was  agreed  by  parol  that  G.  S. 
was  to  have  one-third  of  the  real  estate  as  soon  as  there  was  a  final  settle 
ment.  Held,  that  there  was  no  resulting  trust  for  the  partnership,  and  the 
leal  estate  having  been  sold  under  execution,  the  fund  arising  from  the  sals 
should  go  to  the  individual  ereditors  of  G.  S.  and  J.  G.,  instead  of  the  ered 
Itora  of  the  Ann. 
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Appeal  from  the  court  of  common  pleas  of  Cumberland  county. 

The  proceedings  in  the  coui*t  below  were  in  the  distribution  of  a 
fund  arising  from  a  sheriff's  sale  of  real  estate,  under  an  execution 
at  the  suit  of  the  Goodyear  Rubber  Belting  and  Packing  Company 
against  Gilson  Smith,  John  Smith  and  John  Gribblc,  trading  as 
(rilson  Smith  &  Co.  The  fund  was  claimed  by  the  creditors  of 
Gilson  Smith  &  Co.  as  the  proceeds  of  partnership  property  of  the 
firm,  and  by  the  individual  creditors  of  Gilson  Smith  and  John 
(Jribble  as  the  individual  property  of  Smith  and  Gribble. 

The  distribution  was  referred  to  M.  C.  Herman,  Esq.,  as  auditor, 
who  reported,  "That  Gilson  Smith  and  Gribble,  in  1846,  began  the 
business  of  manufacturing  threshing  machines,  which  they  earned 
on  under  the  name  of  Gilson  Smith  &  Co.,  until  1852,  when  they 
rented  the  property  in  dispute,  having  a  foundry  erected  on  it 

"There  they  associated  with  themselves  George  Tarman,  and 
began  and  carried  on  the  foundry  business,  under  the  name  of 
*  Smith  &  Tarman,'  and  here,  also,  they  continued  their  old  business, 
under  the  old  name  of  '  Gilson  Smith  &  Co.'  George  Tarman  never 
was  a  member  of  the  firm  of  Gilson  Smith  &  Co.  He  was  only  a 
partner  in  the  foundry.  In  1854,  two  years  after  they  had  rented, 
Gilson  Smith  and  John  Gribble  purchased  and  oHtained  the  fee 
simple  title  to  this  foundry  property,  for  which  they  were  to  pay 
$1,500;  of  which  they  paid  1500  on  the  delivery  of  the  deed,  and 
the  balance  in  three  annual  installments,  for  which  they  gave  their 
obligation  in  writing,  and  on  which  judgment  was  entered  to  No. 
132,  of  April  term,  1854,  against '  John  Gribble  and  Gilson  Smith,' 
in  favor  of  *  Bamet  A.  Wolf.'  On  the  19th  of  June,  1857,  this  judg- 
ment was  satisfied  in  full.  The  deed  is  dated  May  5, 1854,  and  is 
from  B.  A.  Wolf  and  wife,  to  '  John  Gribble  and  Gilson  Smith,  and 
their  heirs  and  assigns,'  etc.  The  ^^e^  has  never  been  recorded. 
George  Tarman  retired  from  the  firm  of  ^  Smith  &  Tarman,'  in  1855, 
after  which,  in  the  same  year,  John  Smith  was  admitted  as  an  equal 
])artner  in  the  foundry,  and  the  following  year,  in  all  the  business, 
both  in  that  of  the  foundry  and  the  manufacture  of  agricultural 
implements.  From  the  time  of  the  admission  of  John  Smith,  the 
entire  business  was  carried  on  in  the  name  of  *  Gilson  Smith  &  Co.,' 
until  the  time  of  the  sheriff's  sale,  on  the  11th  of  March,  1870. 
After  the  purchase  of  the  property,  machine-shops  were  erected  on 
it,  improvements  made,  and  the  business  of  the  firm  of  'Gilson 
Smith  &  Co.'  enlarged  and  increased. 
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^^  Some  of  the  money  thus  expended  in  building  and  improvement 
came  out  of  the  firm  business  and  part  out  of  the  separate  estates  of 
Gilson  Smith  and  John  Oribble.  During  the  first  year  of  John 
Smith's  association  with  the  firm,  he  worked  at  the  manufacture  of 
reapers  as  a  laborer,  and  receired  wages  for  his  services;  but,  after 
Ihe  first  year,  when  he  became  a  full  partner  in  all  the  business,  he 
received  an  equal  share  of  all  the  profits  as  an  equal  partner.  The 
balance  of  the  purchase-money,  $1,000,  due  on  the  property,  was 
paid  out  of  the  proceeds  of  the  business,  the  last  two  installments 
of  which  were  paid  after  John  Smith  became  a  member  of  the 
firm.  John  Smith  never  paid  any  thing  for  his  interest  in  the 
partnership.  George  Tarman  paid  nothing  when  he  weut  in  and 
received  nothing  for  his  interest  when  he  went  out,  except  that  the 
remaining  members  of  the  firm  assumed  the  firm  indebtedness. 
Improvements,  to  the  value  of  about  $300,  were  made  on  the  prop- 
erty before  the  admission  of  John  Smith.  Gilson  Smith  says,  in  his 
testimony:  'John  talked  about  purchasing  a  deed  of  the  real  estate; 
he  never  did  purchase;  ♦  ♦  ♦  there  was  never  any  definite 
arrangement  about  John  Smith  taking  a  share  of  the  real  estate;  we 
never  had  a  final  settlement;  it  was  agreed  that  he  was  to  have  one- 
third  of  the  property  as  soon  as  we  had  a  final  settlement,  and  he 
I  aid  for  it ;  John  Smith  never  paid  any  rent,  and  no  rent  was  asked 
for  it ;  ♦  *  *  we  never  had  any  regular  settlement ;  we  just  run 
the  business  along,  kept  our  families,  and  kept  up  the  repairs  out  of 
this  business ;  *  *  *  the  expenses  of  keeping  up  the  business, 
as  far  as  they  were  paid,  were  paid  out  of  the  business.'  Again  he 
says:  'John  Smith  never  paid  me  any  rent  for  his  interest  in  the 
property;  I  think  we  would  have  required  him  to  have  made  up  his 
proportion  of  the  rent,  if  on  a  final  settlement  he  would  have  taken 
an  interest  in  the  real  estate ;  there  was  no  positive  contract  about 
him  taking  a  share  in  the  real  estate ;  two  years  ago  he  became  dis- 
satisfied with  the  way  the  business  was  being  carried  on,  and  he  said 
he  wanted  to  know  what  he  was  doing,  or  going  to  do,  or  something 
to  that  amount ;  we  told  him,  if  he  would  go  on,  and  we  would  have 
a  settlement,  why,  of  course>  he  could  have  a  one-third  interest,  if  it 
was  coming  to  him.'  At  the  first  triennial  assessment,  made  after 
the  purchase  of  the  property,  it  was  asa3S8ed  as  the  property  of 
*  Smith  &  Gribble,'  and  continued  to  be  so  assessed  down  to  the  time 
'>t  the  sheriiFs  sale.'* 
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He  awarded  the  fond  to  the  indiTidaal  creditors  of  GilBon  Smith 
and  John  Gribble. 

Upon  exceptions,  the  court  of  common  pleas  confirmed  the  report 
of  the  auditor. 

David  Lefeyre,  one  of  the  creditors  of  Oilson  Smith  &  Co^  appealed 
and  assigned  for  error  the  confirmation  of  the  auditor's  report. 

F.  0.  Sadler  (with  whom  was  L.  Todd),  for  appellants^  cited 
Lacy  y.  HdU,  1  Wright,  360;  Norih  Pennsylvania  Coal  Co/s  Appeal, 
9  id.  181;  Hoxie  v.  Carr,  1  Sumn.  190;  Bank  y.  Myley,  1  Har.  544; 
Abbotfs  Appeal,  14  Wright,  234;  Pars,  on  Cont,  yol.  1,  ch.  12,  §  2; 
3  Kent,  38;  Smith  y.  Smith,  5  Ves.  189. 

J.  A.  McCune  and  IT.  J7.  Miller  (with  whom  was  /.  R,  Miller), 
for  appellee,  cited  McCormicVs  Appeal,  7  P.  P.  Smith,  59  ;  Hale  y. 
Henrie,  2  Watts^  143 ;  Ridgway,  Budd  £  CoJ^s  Appeal,  3  Harr.  177. 

Shabswood,  J.  The  subject  of  partnership  in  real  estate  was 
before  this  court  in  the  early  case  of  McDermot  y.  Laurence,  7  Serg. 
&  Bawle,  438,  and  the  principles  of  law  in  relation  to  it,  enunciated 
and  explained  by  chief  Justice  Tilghhan  in  a  luminous  and  exhaust- 
iye  opinion.  He  examined  all  the  authorities  in  England  and  this 
country,  and  the  conclusion  at  which  he  arrived  was,  that  as  to 
strangers — purchasers,  mortgagees  and  creditors  —  the  agreement 
of  partners,  to  make  real  estate  part  of  the  common  stock,  must  be 
evidenced  by  writing,  and  that  it  ought  to  be  put  on  record,  so  as  to 
give  notice  to  the  world ;  otherwise,  where  the  deed  is  in  their  indi- 
vidual names,  they  will  hold  as  tenants  in  common.  The  decision 
in  this  case  was  affirmed  and  applied  in  Hale  v.  Henrie,  2  Watts, 
143 ;  Lancaster  Bank  v.  Myley,  1  Harris,  544 ;  Ridgway,  Budd  A 
Co^s  Appeal,  3  id.  177;  Kramer  v.  Arthurs,  7.  Barr,  170.  In  Lacy 
v.  Hall,  1  Wright,  360,  and  Brwin's  Appeal,  3  id.  535,  the  land  was 
bought  by  one  partner  in  his  own  name  with  partnership  funds ; 
and  it  was  held  that  the  equitable  interest  was  in  the  firm,  and,  in 
the  latter  case,  the  proceeds  of  a  sheriff's  sale  were  distributed  accord- 
ingly. "Had  the  title,"  said  Mr.  Justice  Stbonq,  in  Erwin^s 
Appeal,  "  been  taken  to  both  Imhoff  and  Myers  without  any  asser- 
tion  on  its  face  that  it  was  treated  by  them  as  partnership  property, 
under  the  ruling  in  Hale  y.  Henrie,  2  Watts,  143,  and  several  subse- 
quent cases,  they  wonld  have  been  but  tenants  in  common;  the 
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absence  of  such  an  assertion  would  have  been  evidential  that  the 
parties  did  not  intend  to  bring  the  property  into  partnership  stock, 
bnt  that  they  intended  to  take  separate  interests.'^  The  principle 
of  these  cases  was,  that  such  a  purchase  by  one  partner  raised  a 
resulting  trust  which  was  within  the  exception  of  the  statute  of 
frauds,  and  that  the  former  cajses,  grounded  upon  the  provisions  ol 
that  statute,  did  not  apply.  It  would,  of  course,  follow  logictdly, 
that  when  a  partnership  consisted  of  three  or  more,  a  purchase  with 
partnership  funds,  in  the  names  of  two  or  any  less  number  than  all, 
would  on  the  same  reason  inure  beneficially  to  the  firm.  It  is  to  be 
remarked,  however,  that  in  these  cases  there  was  nothing  from  which 
it  was  to  be  inferred  that  the  other  member  of  the  firm  acquiesced 
in  the  appropriation  of  the  common  funds  to  the  purchase  in  the 
name  of  the  individual  member.  For  him  to  claim  to  hold  it  as  his 
private  property,  without  the  consent  of  his  associate  was,  in  fact,  a 
fraud.  Partners  have  an  unquestionable  right  to  deal  with  the 
funds  of  the  firm  as  they  please;  and  if,  with  their  consent  or  knowl- 
edge or  acquiescence,  a  portion  of  their  funds  is  applied  to  the  pur- 
chase of  real  estate  in  the  name  of  an  individual  member,  and  as  his 
private  property,  there  is  in  such  case  no  resulting  trust  The 
partners  may  agree  among  themselves,  that  any  one  member  may 
withdraw  any  part  of  the  common  stock,  and  such  part  will  then 
become  his  own;  and  it  iSatters  not  how  he  invests  it,  even  though 
it  be  in  real  estate  to  be  used  for  the  purposes  of  the  firm.  He  is 
charged  or  chargeable  with  what  is  so  withdrawn  and  appropriated 
in  account.  So  if,  with  the  knowledge  and  consent  of  all  the  part- 
ners, partnership  funds  are  applied  to  the  improvement  of  the  real 
estate  of  one  or  more  members  of  the  firm,  the  equity  of  the 
joint  creditors  can  only  be  worked  out  through  the  equities  of  the 
respective  partners.  It  is  because  each  partner  has  an  equity  to 
insist  upon  the  application  of  the  partnership  property  in  the  first 
instance  to  the  payment  of  the  firm  debts,  for  which  each  is  liable 
in  solido,  that  the  joint  creditors  have  any  preference  or  priority 
over  the  separate  creditors  of  each.  When  the  partners,  during  the 
continuance  of  the  firm,  have  all  agreed  to  the  appropriation  of  the 
funds,  to  the  purchase  or  improvement  of  real  estate  in  the  private 
name  or  names  of  one  or  more  of  the  partners,  no  one  of  them  has 
any  equity  to  have  such  pn^perty  applied  to  the  joint  debts;  and  i: 
follows  that  the  joint  credit*>rs  have  no  such  equity.  It  is  contende^l, 
however,  that  in  McCormic\*s  Appeal,  7  P.  P.  Smith,  64,  a  different 
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principle  is  laid  down,  and  that  in  all  cases,  when  during  the  exist- 
ence of  the  partnership  the  fnnds  of  the  finn  are  applied  to  the 
purchase  or  improvement  of  real  estate,  there  is  a  resulting  trust  for 
the  firm.  If  such  be  the  doctrine  of  that  case,  it  would  overrule 
Hah  V.  Hemne,  and  the  subsequent  cases  cited,  which  it  not  only 
does  not  profess  to  controvert  or  even  doubt,  but  on  the  contrary 
expressly  approves  and  affirms  them.  In  Hale  v.  Henrie,  the  pur- 
chase was  by  the  two  partners  during  the  partnership  with  the 
partnership  funds;  and  Mr.  Justice  Sebgeant  said:  "No  aver- 
ment of  any  right  by  parol,  or  by,  what  is  still  less,  the  nature 
of  the  fund  which  pays,  or  the  uses  or  purposes  the  property  is 
api)lied  to,  can  be  allowed  to  stamp  a  character  on  the  title  incon- 
sistent with  that  appearing  on  the  deed  and  record  to  the  prejudice 
of  third  i^rsons."  And  again,  he  uses  this  language,  which 
is  directly  applicable  to  the  present  contention: 

"  The  money  with  which  Capp  and  Henrie  purchased  the  pro- 
perty was  their  own.  They  could  appropriate  it  as  they  pleased, 
and  they  choose  to  appropriate  it  to  a  purchase  for  themselves 
individually,  and  not  as  partners.  Having  done  so,  it  cannot  be 
defeated  by  proving  otherwise  than  by  deed  or  writing  that  they 
held  as  partners." 

In  Ridgway,  Budd  <&  Companies  Appeal,  the  deed  was  to  the  part- 
ners, in  the  firm  name,  but  expressly  as  tenants  in  common  ;  it  was 
bought  during  the  partnership,  and  with  the  partnership  funds,  and 
it  was,  nevertheless,  held,  that,  when  partners  intend  to  bring  real 
estate  into  partnership,  their  intention  must  be  manifested  by  deed 
or  writing  placed  on  record ;  and  it  is  not  competent  to  show,  by 
parol  evidence,  that  real  estate  conveyed  to  two  persons  as  tenants 
in  common  was  purchased  and  paid  for  by  them  as  partners,  and 
was  partnership  property.  "  This  is  finally  settled,''  said  Mr.  Justice 
Rogers,  "  in  all  such  cases  parol  testimony  is  totally  disregarded." 
In  McCormick*8  Appeal,  Mr.  Justice  Stroito,  indeed,  said:  "Un- 
doubtedly a  partnership  may  hold  real  estate,  and  they  may  have  a 
resulting  trust  when  the  partnership  funds  have  paid  for  land. 
Such  was  the  case  of  ErwMs  Appeal,  3  Wright,  535.  So  there  may 
be  a  constructive  trust  in  favor  of  a  firm,  as  was  held  in  Lacy  v. 
Hall,  1  id.  360;  but  these  come  within  the  exceptions  to  the 
statute  of  frauds.  In  both  these  cases  the  lands  were  acquired 
after  the  partnership  had  been  formed,  and  while  the  joint  business 
was  in  progress.    But  here  there  is  no  resulting  or  constructive  trust 
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The  agreement,  if  there  was  any,  to  put  the  land  into  the  joint 
stock,  was  made  before  the  firm  had  any  being,  and  the  partnership 
funds  did  not  pay  for  it  A  parol  agreement  to  put  land  into  a  firm, 
or  to  consider  is  as  firm  property,  made  before  the  firm  exists,  is 
wholly  ineffectual  to  pass  a  title  either  in  law  or  equity."  It  is  clear 
that  he  did  not  mean  to  hold,  that  when  without  fraud,  but  with  the 
knowledge  and  consent  of  all,  partnership  funds  are  applied  to  the 
purchase  or  improvement  of  the  private  property  of  one  or  more 
of  the  individual  members  of  the  firm,  there  would  be  a  resulting 
trust  for  the  firm,  of  which  the  joint  creditors  could  avail  them- 
selves. 

According  to  the  facts  of  this  case,  as  reported  by  the  auditor  in 
the  court  below,  the  real  estate,  the  proceeds  of  which  were  in  court 
for  distribution,  was  purchased  by  Gilson  Smith  and  John  Gribble 
in  their  individual  names,  before  the  formation  of  the  firm  of 
Oilson  Smith  &  Co.  The  cash  payment  on  account  of  the  pur- 
chase-money, and  the  first  installment,  were  paid  by  them  before 
John  Smith  became  a  partner.  He  acquiesced  in  the  subsequent 
appropriation  of  the  firm  funds  to  the  payment  of  the  balance,  and 
to  the  expenditures  made  in  improvements,  knowing  that  it  stood 
in  the  individual  names  of  Gilson  Smith  and  John  Gribble,  The 
money  so  taken  and  applied,  if  not  actually  charged,  would  be 
chargeable  against  them  on  final  settlement.  It  was  expressly 
agreed  that  John  Smith  was  tx)  have  one-third  of  the  property  as 
soon  as  there  was  a  final  settlement,  and  he  had  paid  for  it  This 
parol  agreement  gave  him  no  title,  and,  if  it  did,  it  would  be  as  an 
individual.  There  was  certainly  nothing  in  this  which  would  create 
a  resulting  trust  for  the  partnership;  and  the  distribution  reported 
by  the  auditor,  and  decreed  by  the  court  below,  was,  therefore,  per< 
fectly  right 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant 


236  PENNSYLVANIA, 


First  National  Bank  of  Bellefonte  t.  McBluilgla. 

FiBST  Natiokal  Bakk  of  BELLSEoirrEy  plamtiflli  in  eixor,  y. 

McMakigle  et  oL 

(e9penn.8t.u6.) 

JEMence — tnaiUng  letters,  how  far  evidence  of  reeeipi. 

There  la  no  preenmption  of  law  that  a  letter,  mailed  to  one  at  the  plaoe  he 
QBually  receives  his  letters,  was  received  by  him.  Proof  that  money  was 
inclosed  by  the  postmaster  at  M.,  in  an  envelope  directed  to  the  cashier  of  a 
bank  at  B.,  and  then  inclosed  in  a  registered  envelope  directed  to  the  post- 
master of  B.,  and  deposited  in  the  mail  bag  for  the  post-office  at  B.,  is  not 
sufficient  to  justify  a  jury  in  finding  that  the  bank  received  the  money. 

Action  on  a  promissory  note  of  $500^  A.  F,  Alexander,  maker, 
brought  by  the  First  National  Bank  of  Bellefonte,  indorsee,  against 
McManigle  and  Brown,  indorsers.  The  note  in  suit  was  in  renewal 
of  like  amount  The  only  question  of  importance  in  the  case  was 
whether  there  was  suflBcient  eyidence  that  $300,  claimed  by  defend- 
ants to  have  been  paid  upon  the  original  note,  was  ever  received 
by  plaintiff.     Upon  this  point,  the  opinion  is  sufficiently  clear. 

Verdict  for  plaintiff  for  $206.90.  Plaintiff  being  dissatisfied  with 
the  amount  of  the  verdict,  took  out  a  writ  of  error. 

Blder  <&  Reedy  for  plaintiff  in  error. 

Alexander  <&  Woods,  for  defendants  in  error. 

Williams,  J.  Under  the  defense  set  up  in  this  case,  the  burden 
of  showing  that  the  note  in  suit  was  given  in  renewal  of  a  previous 
note  for  the  same  amount,  on  which  the  maker  had  paid  $300, 
was  on  the  defendants.  If  the  bank  authorized  the  maker  to 
send  the  money  by  mail  at  its  risk,  then  proof  that  it  was 
inclosed  in  a  letter  properly  directed  and  put  into  the  post-office 
would  be  prima  facie,  and,  if  not  rebutted,  sufficient  evidence  of 
payment  But  if  the  bank  did  not  request  or  authorize  it  to  be  sent 
by  post,  then  the  maker,  in  sending  it  by  mail,  took  upon  himself 
the  risk  of  its  loss  by  the  way,  and,  if  it  was  not  received  by  the 
bank,  its  deposit  in  the  post-office  was  no  payment  We  have  not 
been  furnished  with  a  copy  of  the  cashier's  letter  of  the  4th  of 
April,  1868,  authorizing  a  renewal  of  the  note  for  the  residue  on 
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payment  of  a  part  thereoi^  bufc^  from  the  answers  of  the  court  to  the 
plaintifPs  second  and  third  points,  we,  are,  perhaps  bound  to  presume 
that  it  did  not  authorize  the  maker  to  remit  the  money  by  mail  at 
the  risk  of  the  bank.  If  so,  was  proof  that  the  money  was  inclosed 
by  the  postmaster  at  Milroy  in  an  envelope  directed  to  the  cashier  of 
the  bank  at  Belief  onte,  and  then  inclosed  in  a  registered  envelope 
directed  to  the  postmaster  at  Bellefonte,  and  deposited  in  the  mail- 
bag  for  that  place,  sufficient  evidence  to  justify  the  jury  in  finding 
that  the  bank  had  received  it  ?  There  is  no  presumption  of  law 
that  a  letter,  mailed  to  one  at  the  place  ho  usually  receives  his  let- 
ters, was  received  by  him.  A  strong  probability  of  its  receipt  may 
arise,  as  was  said  in  Tanner  v.  Hughes^  3  P.  F.  Smith,  289,  and  the 
fact  of  its  deposit  in  the  mail-bag,  in  connection  with  other  cir- 
cumstances, may  be  sufficient  to  warrant  the  court  in  referring  the 
question  of  its  receipt  to  the  determination  of  the  jury.  The  only 
other  possible  circumstance  in  this  case,  tending  to  show  that  the 
bank  received  the  money,  is  the  fact  that  the  cashier,  who  was  exam- 
ined as  a  witness  on  behalf  of  the  bank,  was  not  asked  whether  he 
had  received  it  or  not  But  if  the  evidence  given  by  the  defendants 
did  not  make  out  a  prima  fade  case  of  payment,  the  plaintiff  was 
not  bound  to  prove  a  negative.  If  the  letter  inclosing  the  money 
had  been  mailed  directly  to  the  cashier,  the  jury  might  possibly 
have  been  warranted  in  finding  that  it  was  received  by  the  bank. 
But  it  was  not  mailed  directly  to  the  cashier,  but  to  the  postmaster 
at  Bellefonte,  and  it  could  not  have  been  received  by  the  bank, 
except  at  the  hands^of  the  postmaster  or  one  of  his  deputies;  and, 
under  the  regulations  of  the  post-office  department,  it  would  not  have 
been  received  by  the  bank  without  the  receipt  of  the  cashier  in  a 
book  provided  by  the  department,  and  kept  by  the  postmaster  for 
that  purpose.  K,  then,  the  bank  received  the  money,  the  defendants 
had  it  in  their  power  to  show  its  receipt,  not  only  by  the  postmaster 
at  Bellefonte,  but  by  the  production  of  the  cashier's  receipt;  and 
they  were  bound  to  give  the  best  evidence  in  their  power,  and  not 
leave  to  conjecture  a  fact  which,  if  true,  was  susceptible  of  direct 
and  positive  proof.  Under  the  circumstances,  it  is  clear  that  the 
evidence  of  the  bank's  receipt  of  the  money  was  not  sufficient  to 
justify  the  court  in  submitting  the  question  to  the  jury.  The  maker 
of  the  note  virtually  constituted  the  postmaster  at  Milroy  and  the 
postmaster  at  Bellefonte  his  agents  for  the  transmission  of  the 
money,  and  he  was  bound  to  call  and  examine  the  latter  before  he 
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had  the  right  to  ask  the  jury  to  find  that  the  bank  had  reoeived  it 
As  it  was>  the  jury  were  left  to  infer  from  the  deposit  of  the  regis- 
tered letter  at  Milroy,  in  the  mail-bag  for  Belief onte,  its  receipt  by 
the  postmaster  of  that  place,  and  his  delivery  of  the  letter  inclosed 
ii:  th:  registered  envelope  to  the  cashier  of  the  bank  to  whom  it 
was  addressed.  They  were  allowed  to  make  this  double  inference^ 
and  to  find  that  the  bank  had  received  the  money,  not  only  without 
any  direct  proof  of  the  fact,  when  the  means  of  positive  proof  were 
in  the  defendant's  power,  but  in  the  face  of  the  fact  that  the  maker 
had  subsequently  given,  and  the  defendants  had  indorsed,  two  notes 
of  the  same  amount  in  renewal  of  the  note  on  which  the  money 
sent  by  mail  was  to  be  applied.  The  giving  of  the  renewed  notes 
was  tantamount  to  an  admission  that  the  money  had  not  been 
received  by  the  bank,  and  there  was  no  evidence  tending  to  rebut 
the  admission.  The  court  was,  therefore,  in  error  in  submitting  the 
question  of  its  receipt  to  the  determination  of  the  jury.  (The  judge 
here  disposed  of  an  unimportant  question  of  evidence.) 

Judgment  reversed^  and  a  venire  facias  de  novo  awarded. 


BuDT,  plaintiff  in  error,  v.  IJlbigh  et  at. 

(60  Peon.  St.  177.) 
Will — undue  influence — reweaUon, 

The  unlawful  cohabitation  of  a  testator  with  the  mother  of  an  Ulegltliiiale 
child,  a  legatee  in  the  will,  is  not  of  itself  sufficient  evidence  to  JUBtify  a 
Jury  in  finding  undue  influence  on  the  part  of  the  mother.  Where  a  Becond 
will  la  found  to  be  invalid,  with  the  exception  of  the  clause  of  revocation, 
on  the  ground  of  undue  influence,  the  clause  of  revocation  alone  is  not 
sufficient  evidence  of  the  testator's  intention  to  revoke  a  former  will.  The 
presumption  Is  that,  If  the  second  will  is  found  to  be  invalid,  the  testator 
intended  that  the  first  will  should  stand,  rather  than  that  he  shooM  di« 
intestate. 

Issue  devisavit  vel  7wn,  directed  by  the  court  of  common  pleas 
under  a  precept  from  the  register,  to  try  whether  a  certain  papei 
writing  was  the  will  of  John  Yerkes,  deceased.  The  parties  were 
Jacob  Rudy,  guardian  of  David  Yerkes  (an  illegitimate  son  of  the 
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testator),  plaintiff,  and  Elizabeth  Ulrich  (daughter  of  the  testator) 
and  Isaac  Ulrich,  her  husband,  and  Polly  Bordner  (aUo  daughter  oi 
the  testator)  and  Isaac  Bordner,  her  husband,  defendants.  The 
will  had  been  lost  after  the  death  of  the  testator.  The  first  two 
questions  directed  by  the  issue  related  to  the  existence  and  contentfl 
of  the  will,  and  the  other  two  questions  related  to  the  capacity  of 
the  testator  and  to  the  exercise  of  undue  influence  over  him  by  the 
mother  of  the  illegitimate  son,  or  any  other  persons.  By  this  will, 
which  was  made  in  1865,  it  was  proved  that  the  testator  made  the 
following  disposition  of  his  property: 

^^  I  give  and  bequeath  unto  my  son  David,  my  real  and  personal 
estate,  which  shall  be  sold  by  the  executor  (hereafter  provided),  who 
shall  pay  the  money  into  the  hands  of  a  guardian  to  be  appointed 
for  my  son  David;  he  shall  also  have  the  best  bed  in  my  possession, 
and  if  at  any  time  he  becomes  competent  to  manage  his  own  affairs, 
one-half  of  the  money  shall  be  paid  into  his  own  hands;  he  shaM. 
also  be  put  to  a  place  where  he  will  be  kept  cheapest  and  best.^' 

The  defendants  introduced  another  paper,  dated  August,  186S 
purporting  to  be  a  will  of  the  same  testator,  of  which  the  following 
are  some  of  the  provisions: 

'^  Item.  It  is  my  will,  and  I  do  order  and  direct,  that  my  Aon 
David  and  Catharine  Eudy  shall  have  all  my  property,  both  real  and 
personal,  equally  among  them  as  long  as  they  both  live,  and  if  any 
thing  is  left,  after  their  deaths,  then  the  children  of  my  daughter 
Polly,  wife  of  Isaac  Bordner,  shall  have  the  balance  equaJly  divided 
among  them. 

"  My  real  estate  shall  not  be  sold  as  long  as  Catharine  Eudy  lives. 

"  I  make,  constitute  and  appoint  Jacob  Wolf  to  be  the  executor 
of  this  my  last  will  and  testament,  hereby  revoking  all  former  wills 
by  me  made.** 

Defendants  proved  that  when  the  testator  made  the  will  of  1869 
he  was  of  sound  mind,  and  that  he  then  said  he  wished  to  revoke 
all  former  wills.  Plaintiff  then  showed  that  the  will  of  1869  had 
been  declared  invalid  by  a  competent  tribunal,  on  the  ground  of 
undue  influence  exercised  over  him  by  Catharine  Eudy.  Evidence 
was  introduced  showing  that  David  Yerkes  was  helpless  and  idiotic ; 
could  not  walk  or  talk,  or  take  his  own  victuals,  which  had  to  be 
put  into  his  mouth  with  a  spoon,  and  that  there  was  no  prospect  of 
his  improvement.  The  testator's  estate  was  worth  about  $2,800. 
It  appeared  that  the  wife  of  the  testator  died  many  years  before, 
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and  that  Catharine  Body  then  came  to  live  with  testator,  and  while 
living  with  him  she  gave  birth  to  the  child  Dayid,  which  he  recog- 
nized as  his  own. 

The  third  point  of  the  plaintifF  was : 

'^The  fact  that  Catharine  Bndy  and  the  testator  cohabitated 
together  at  the  time  the  will  was  made,  as  stated  by  the  witnesses 
—  neither  of  them  being  then  married — is  not  of  itself  sufficient  to 
justify  the  inference  that  undue  influence  was  used  in  procuring  the 
will  in  question,  particularly  as  the  testator  acknowledged  that  the 
beneficiary  under  the  will  was  his  son,  who  is  idiotic  and  helpless*'' 

Answer.  '^  The  fact  that  these  parties  lived  together  in  a  state  of 
concubinage  for  some  fourteen  years  is  well  calculated  to  give  her 
great  influence  over  the  decedent.  This,  together  with  the  proof  of 
Kate  Rudy^s  conduct  toward  Yerkes,  is  well  calculated  to  show  that 
she  had  great  influence  over  him,  and  may  very  readily  have  been 
used  to  induce  him  to  make  a  will  in  favor  of  her  child.** 

The  court  charged,  among  other  things: 

"  On  the  21st  day  of  August,  1869,  the  decedent  made  another  will, 
containing  a  clause  ^revoking  all  former  wills.'  This,  the  defend- 
ants contend,  puts  an  end  to  the  one  now  set  up,  executed  in  1865. 
To  meet  this,  the  plaintiff  shows,  that  on  an  issue  directed  and  tried 
in  this  court,  and  between  these  parties,  that  will  was  found  to  be 
invalid,  and  there  is  proof  that  its  validity  was  impeached  because 
procured  through  the  undue  influence  of  Kate  Rudy.  It  was  cer- 
tainly more  favorable  to  her  than  the  present,  as  it  gave  her  one- 
half  of  the  estate  and  David  the  other  half.  A  will  may  be  void  in 
part  and  otherwise  valid,  or  it  may  be  wholly  invalid.  If  avoided 
by  a  judicial  decision  on  account  of  incapacity  of  the  decedent  to 
make  a  will,  or  because  not  duly  executed  or  proved,  it  is  entirely 
invalid.  If  on  account  of  undue  influence,  it  may  be  good  for  those 
parts  not  inserted  through  that  influence,  and  the  other  parts 
avoided.  One  bequest  or  devise  may  be  good,  when  there  is  no 
reason  to  believe  it  was  improperly  procured,  while  other  parts  may 
be  avoided.  This  doctrine  is  well  settled  in  the  books.  Therefore, 
the  clause  revoking  all  former  wills  may  have  effect,  while  the 
bequests  of  the  will  may  be  avoided  for  undue  influence.  Whether 
the  intention  to  make  the  will  in  controversy  was  the  unbiased  wish 
of  the  testator,  or  was  brought  about  by  the  undue  influence  of  Kate 
Rudy,  must  be  decided  by  the  jury.  If  she  unduly  influenced  that 
clause,  it  will  not  have  the  effect-  to  revoke  the  former  will ;  if  it 
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was  the  uninfluenced  wish  of  the  testator,  that  will  is  reyoked  by 
the  very  words  of  the  act  of  assembly.  If  she  wanted  the  will  of 
1869  made  for  her  benefit  and  that  of  her  son,  and  to  cut  out 
Yerkes'  legitimate  heirs,  she  might  very  naturally  wish  to  haye  the 
other  revoked.  It  is  entirely  a  question  of  intention,  to  be  deter- 
mined by  the  jury.** 

The  Yerdict  was  for  the  defendants. 

The  plaintiff  took  a  writ  of  error. 

His  sixth  assignment  was  the  part  of  the  charge  given  above. 

His  seventh,  the  answer  to  his  third  point 

J.  Fufickf  for  plaintiff  in  error,  as  to  the  sixth  assignment, 
referred  to  act  of  April  8, 1833,  §  13, 14  Pamph.  Laws,  257.  This 
statute  is  to  be  strictly  construed.  Clingan  v.  MicJieltree,  7  Casey,  36; 
Kauffman  v.  Ortesemery  2  id.  406;  Reid  v.  Borlandy  14  Mass.  208. 
Where  a  revoking  clause  is  obtained  by  undue  influence,  it  is  no 
revocation  of  the  former  will.  Laughton  v.  Atlcinsy  1  Pick.  585; 
Price  V.  MaxweUy  4  Casey,  39;  (yNeall  v.  Fart,  1  Rich.  80. 

D.  Fleming  (with  whom  was  G.  P.  Miller),  for  defendants  in  error, 
as  to  the  sixth  error,  cited  Beard  v.  Beard,  3  Atk.  72 ;  4  Eenf  s 
Com.  590;  1  Jarman  on  Wills,  154,  and  cases  cited;  1  Wms.  on 
Ex'rs,  141;  Boudinot  v.  Bradford,  2  Dall.  268;  Ellis  v.  Smithy  1  Ves. 
Jr.  17;  Jones  Y.  Murphy,  8  Watts  &  Serg.  275;  1  Eedf.  on  Wills, 
§§  33,  37;  Barhsdale  v.  Hopkins,  23  Ga.  332. 

Shabswood,  J.  This  was  an  issue  of  devisamt  vel  non  in  the 
court  of  common  pleas  on  the  precept  of  the  register,  before  whom 
the  copy  of  a  paper-writing,  alleged  to  have  been  lost,  was  propounded 
for  probate  as  the  will  of  John  Yerkes,  deceased.  Ten  errors  have 
been  assigned.  We  think  that  none  of  them  have  been  sustained 
except  the  sixth  and  seventh.  It  will  be  unnecessary  to  consider  the 
remaining  assignments  in  detail.  They  present  no  questions  which 
have  not  already  been  decided  in  McTaggart  v.  Thompson,  2  Harr. 
154,  and  Dean  v.  NegUy,  5  Wright,  312. 

The  plaintiff,  however,  was  entitled  to  a  direct  affirmative  answer 
to  his  third  point  It  was  true,  and  the  jury  should  have  been  so 
instructed,  that  the  fact  of  the  unlawful  cohabitation  of  Oatfaarine 
Budy  and  John  Yerkes  was  not,  standing  by  itseL^  without  other 
evidence,  sufficient  to  justify  them  in  drawing  the  inferen:e,  that 
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undue  influeuoe  had  been  used  by  her  to  procure  the  execut  du  of 
the  will  in  quostion.  However  it  might  have  been  if  the  entire  prop- 
erty or  the  bulk  of  it  had  been  bequeathed  or  devised  to  Catharine 
Rudy,  and  John  Yerkes'  own  children  disinherited  in  her  favor  — 
which  was  the  state  of  the  case  in  Dean  v.  Negley  —  yet  the  alleged 
will  in  this  case  was  not  of  that  character.  John  Yerkcs  undoubt- 
edly believed  David  to  be  his  own  child,  whatever  the  fact  was.  He 
always  treated  him  as  such,  ar  d  calls  him  so  in  this  paper.  He  was 
an  idiotic,  helpless  boy  —  incurably  so,  beyond  all  hope  of  amend- 
ment —  appealing,  therefore,  most  strongly  to  every  feeling  of  the 
heart  of  the  parent  to  make  such  jirovision  for  the  support  and  com- 
fort of  an  unfortunate  being  whom  he  had  been  instrumental  in 
bringing  into  the  world.  His  estate  was  not  large ;  real  and  personal 
it  was  only  $2,800;  the  interest  of  which,  after  deducting  necessary 
charges,  was  not  more  than  was  required  for  this  purpose.  His  other 
children  were  grown  up,  in  the  full  enjoyment  of  their  faculties, 
married  and  settled  in  life,  and  able  to  do  for  themselves.  He 
directed  the  amount  of  his  estate  to  be  paid  into  the  hands  of  a 
guardian  to  be  appointed  for  his  son,  and  if  his  son  became  compe- 
tent to  manage  his  own  affairs  one-half  to  be  paid  into  his  own 
hands,  and,  after  his  death,  the  balance  to  be  equally  divided  between 
grandchildren,  the  children  of  his  daughter  Polly.  It  was  a  most 
reasonable,  just  and  proper  will  under  all  the  circumstances.  Catha« 
rine  Rudy  had  no  personal  interest  in  it,  further  than  her  natural 
affection  for  her  child  might  prompt  her  to  desire  that  some  provis- 
ion should  be  made  for  him.  If  she  had  brought  it  about  by  the 
influence  of  argument  and  persuasion,  without  the  employment  of 
undue  means,  it  would  have  been  unimpeachable  on  the  mere  ground 
of  the  unlawful  relation  she  bore  to  the  alleged  testator.  She  could 
derive  no  interest  from  the  bequest,  except  so  far  as  it  Avent  to  relieve 
her  from  the  obligation  of  support.  No  court  would  have 
appointed  her  the  guardian  without  requiring  from  her  ami)le 
security.  The  presumption  of  undue  influence  did  not,  therefore, 
arise,  as  it  would  have  done  had  the  testament  been  clearly  inoffict' 
ostifTU  The  answer  of  the  learned  judge  to  the  ])lHintiff*8  third  }>oint 
implied,  indeed,  that  it  was  con'cct,  but  we  think  the  plaintiff  was 
entitled  to  an  express  affirmance  of  it.  What  was  said  in  answer  to 
it  might,  with  great  propriety,  have  been  added  as  a  qualilication  or 
explanation,  that  the  relation  Catharine  Rudy  bore  to  the  alleged 
testator  was  well  calculated  to  give  her  great  influence  over  him* 
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and,  together  with  the  eyidence  of  her  condnct  toward  him,  might 
induce  the  belief  that  it  had  been  unduly  exerted  in  favor  of  her 
child. 

We  are  of  the  opinion  that  the  instrument  dated  August  31, 1869, 
was  not  eyidence  to  the  jury  of  revocation  of  the  will  now  in  coq- 
test,  executed.in  1865.  It  was,  no  doubt,  rightly  admitted  when  it 
was  offered,  objected  to,  and  bill  of  exceptions  sealed.  It  was  offered, 
for  all  that  then  appeared,  as  a  valid  subsequent  will,  revoking  all 
prior  wills,  and,  of  course,  that  in  regard  to  which  the  issue  on  trial 
was  awarded.  No  one  can  well  doubt  its  admissibility  in  evidence 
at  that  time.  But  when  the  plaintiff  in  rebuttal  had  produced  the 
record  of  the  former  issue,  directed  by  the  register's  court  to  try  its 
validity,  and  the  verdict  and  judgment  against  that  instrument,  in 
which  these  defendants  were  the  parties  contesting  it,  it  was 
no  longer  available  for  the  purpose  for  which  it  had  been  introduced, 
and  the  jury  should  have  been  so  instructed. 

It  may  be  freely  conceded  that  admission  to  probate  by  the  regis- 
ter was  not  necessary  to  give  effect  to  the  instrument  of  1869  as  a 
revocation  of  that  propounded  as  the  will  of  1865 ;  otherwise,  the 
question  between  two  wills  could  never  be  tried.  It  would  be  a  race 
which  could  first  be  presented  for  probate.  In  the  issue  on  either, 
the  claimants  under  the  other  could  be  admitted  to  contest;  and 
those  under  the  second  could  undoubtedly  set  it  up  against  the 
first,  and  the  claimants  under  the  first  could  impeach  its  validity 
The  act  of  assembly  of  April  8, 1833,  §§  13, 14,  Pamph.  Laws,  250. 
provides  in  effect  that  no  will  in  writing  shall  be  repaled  otherwise 
than  by  some  other  will  or  codicil  in  writing,  or  by  other  writing 
declaring  such  repeal,  executed  and  proved  in  the  same  manner 
as  is  provided  in  the  case  of  an  original  will.  There  are  two 
modes  of  revocation  here  pointed  out,  besides  cancellation,  oblit- 
eration, eta  First  Another  subsequent  will  or  codicil  duly  executed 
and  proved;  and  Second.  Some  other  writing  declaring  the  revoca- 
tion. It  is  implied  that  this  other  writing  is  not  a  will,  that  is, 
an  act  of  disposition  or  declaration  of  what  a  man  intends  as  to 
his  property  after  his  death.  There  may  be  a  separate  written 
revocation,  not  intended  to  take  effect  as  a  will  or  codicil,  which 
Vieed  not,  therefore,  be  propounded  to  the  register  for  probate. 
This  is  a  very  reasonable  provision.  A  man  may  be  absent  from 
home  at  a  distance  from  the  place  where  his  will  is  deposited,  or  it 
may  be  lost  or  mislaid,  so  that  he  cannot  have  access  t  >  it  to  cancel 
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or  destroy  it.  He  may  wish,  howeyer,  simply  to  abrogate  it  without 
making  another  will,  and  so  die  intestate.  In  such  case,  he  may 
execute  a  paper  declaring  his  intention,  which,  provided  it  is  sign^ 
bv  Hm  and  proved  by  two  witnesses,  will  be  effectual  No  probate 
of  It  in  the  register's  office  is  necessary.  iNo  letters  testamentary  or 
of  administration  cum  testamento  annexo  are  required  to  be  issued 
upon  it.  But  the  case  is  different  when  the  revocation  is  contained 
in  what  purports  to  be  a  will  disposing  of  property.  The  words  of 
the  act  point  to  this:  "  Other  writing,*'  that  is,  writing  other  than  a 
will.  A  subsequent  will,  without  a  revoking  clause,  as  effectually 
repeals  a  prior  will  as  with  one.  No  doubt,  as  stated  by  the  learned 
judge  below,  a  will  may  be  void  in  part  and  otherwise  valid,  or  it 
may  be  wholly  invalid.  One  bequest  or  devise  may  be  good,  while 
other  parts  may  be  avoided.  But  then  it  stands  as  a  will  for  those 
parts  which  are  good.  A  will  propounded  for  probate  may  be  con- 
tested in  whole  or  in  part.  Had  Catharine  Rudy  obtained  possession 
of  the  paper,  and  fraudulently  inserted  a  clause  in  her  own  favor, 
the  jury,  on  the  issue  of  devisavit  vel  no7i,  could  have  found  against 
that  clause,  but  that  with  that  exception  it  was  the  will  of  John 
Yerkes.  The  paper  would  then  have  stood  as  his  will,  and  by  its 
own  force,  with  or  without  a  revoking  clause,  would  have  revoked 
all  wills  prior  in  date.  The  difficulty,  in  the  way  of  the  application 
of  the  principles  stated  by  the  learned  judge  to  the  case  in  hand,  is 
twofold,  in  part  technical  and  in  part  substantial  First  The 
verdict  and  judgment  in  the  former  issue  were  against  the  will  of 
1869  as  an  entirety,  and  standing,  unreversed,  conclusive  in  this 
proceeding.  The  question  of  undue  influence  in  obtaining  that 
will,  whether  in  whole  or  in  part,  could  not  be  tried  over  again  on 
this  issue.  Had  it  been  found  that  any  part  of  that  paper  was 
valid,  not  only  the  revoking  clause  but  the  appointment  of  the 
executor  and  the  power  of  sale,  it  would  establish  it  so  far  as  a  will, 
and  overturn  the  former  finding.  If  good  as  a  will  at  all  by  the  act 
of  1833,  it  revoked  the  former  will.  This  is  the  technical  difficulty. 
The  substantial  one  is  still  more  serious.  It  cannot  be  known  with 
any  degree  of  assurance,  sufficient  to  justify  a  legal  judgment,  that 
where  there  is  a  clause  of  revocation  in  a  will  making  a  certain  dis- 
position of  property,  that  the  testator  really  intended  to  revoke  a 
prior  will  making  a  different  disposition,  except  for  the  purpose  of 
substituting  in  place  thereof  that  contained  in  the  second  will.  It 
would  be  making  the  testator  die  without  any  will  at  all,  when  it 
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was  clearly  his  intention,  as  drawn  from  his  executing  a  paper  pur- 
porting to  be  a  win,  not  to  do  so.  In  Ex  parte  Ikhester,  7  Yes. 
Jr.  348,  the  appointment  of  a  guardian  was  reyoked,  and  another 
guardian  appointed  by  a  will  not  executed  according  to  law.  By 
the  English  statute,  a  guardian  may  be  appointf^d  either  by  deed  or 
will.  The  Master  of  the  Bolls,  Sir  William  Obaist,  said :  '<  There 
can  be  no  doubt  that  part  of  the  intention  was  to  revoke  the 
appointment.  But  the  question  is,  whether  that  was  the  substan- 
tive direct  object,  or  only  as  an  incidental  and  necessary  part  of  the 
ultimate  object,  and  whether  it  would  ever  have  been  entertained 
except  with  reference  to  that."  And  again:  **  I  cannot  conceive 
how  an  instrument  inoperative  in  its  direct  purpose  can  give  effect 
to  an  intention  of  which  I  know  nothing  but  by  that  purpose." 
,  The  soundness  of  this  reasouing  was  acknowledged  and  applied  by 
the  supreme  court  of  Massachusetts  in  a  case  of  an  instrument  set 
aside  and  refused  probate  as  a  will,  on  the  ground  of  undue  influ- 
ence. Laughton  v.  AtkinSy  1  Pick.  535.  It  has  been  found,  and 
indeed  is  conceded,  that  undue  influence  produced  the  will  of  1869. 
To  make  it  effectual,  it  was  deemed  necessary  expressly  to  revoke 
all  former  wills,  not  in  order  that  John  Yerkes  might  die  intestate, 
but  in  order  to  make  way  for  that  paper  as  an  effective  will.  If 
that  paper  had  been  able  to  maintain  its  ground  as  a  will,  it  would 
have  repealed  the  will  of  1865  without  any  revoking  clause.  It 
would  have  stood  as  the  last  declaration,  complete  in  itself,  and  not 
an  addition  or  codicil  to  any  former  instrument,  of  what  disposition 
John  Yerkes  willed  to  be  made  of  his  property  after  his  death.  No 
revoking  clause  could  make  it  stronger.  If  it  was  a  will  in  whole 
or  in  part,  it  was  his  last  will  so  declared  to  be,  which  necessarily 
overrode  all  prior  ones.  We  know,  however,  that  express  clauses  of 
revocation  are  inserted  in  most  wills  as  a  mere  matter  of  form,  the 
mere  expression  of  which  is  inherently  implied,  as  are  many  other 
parts,  such  as  the  direction  that  all  just  debts  and  funeral  expenses 
shall  be  flrst  paid  and  discharged.  As  evincing  an  intention  on  the 
part  of  John  Yerkes  to  die  intestate,  unless  the  will  of  1869  went 
into  effect,  that  paper— -executed,  as  it  has  been  found,  under  undue 
influence— the  very  act  of  execution  not  the  free  exercise  of  his  own 
volition — was  no  ground  upon  which  any  legal  judgment  could  be 
rested.  The  parol  evidence  of  what  took  place,  at  the  time  of  the 
execution  of  the  paper  of  1869,  did  not  help  the  case  of  the 
defendants.    It  had  no  tendency  to  show  that  unless  that  paper 
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stood  he  wished  only  his  lawful  issue  to  have  his  property,  according 
to  the  intestate  laws,  leaving  his  unfortunate  illegitimate  child 
wholly  unprovided  for.  All  that  he  said  was  that  he  wanted  to 
make  another  will.  If  the  execution  of  that  paper  was  induced  by 
the  undue  influence  of  Catharine  Rudy,  there  is  some  difficulty  iu 
comprehending  why  this  declaration  made  in  her  presence,  and  witli 
the  same  view,  is  not  within  -the  same  objection.  There  was  no 
evidence  to  submit  to  the  jury,  either  in  the  paper  itself  or  any 
declaration  made  by  him  at  the  time  that  John  Yerkes  had  any 
other  object  in  revoking  the  will  of  1865,  than  to  substitute  the 
disposition  made  by  the  will  of  1869  for  it  He  had  no  intentioD 
to  die  intestate,  but  the  contrary.  The  case  of  Barksdale  v.  Hopkins, 
23  6a.  332,  relied  on  by  the  counsel  for  the  defendants,  is  not 
to  the  point,  and  does  not  sustain  his  contention.  It  holds  merely  • 
that  if  a  will  is  before  a  probate  court  for  probate,  and  a  second  will 
is  pleaded  as  a  revocation  of  the  first,  the  probate  court  may  take 
notice  of  the  second,  although  it  may  be  that  the  second  is  one 
which  has  not  been  admitted  to  probate,  and  one  which  is  not  offer- 
ing itself  for  probate;  consequently  the  probate  court  may  hear 
proof  touching  the  execution  of  the  second.  That  is  a  proposition, 
it  seems,  too  clear  to  be  doubted,  but  it  has  no  application  to  the 
present  case. 

We  conclude,  therefore,  that  the  learned  judge  below  erred  in 
submitting  to  the  jury  the  instrument  called  the  will  of  1869,  as 
evidence  of  the  revocation  of  that  of  1865,  which  was  the  subject- 
matter  of  the  issue. 

Judgment  reversed,  and  venire  faaias  de  novo  awarded, 


State  Bank,  plaintiff  in  error,  v.  McCoy. 

(aOPeiin.8t.2(H.) 
PromUeory  note  —  drunkennes$»of  maker. 

The  dmnkenneBS  of  the  maker  of  a  negotiable  promieBory  note  cannot  be  m« 
np  as  a  defense  against  an  innocent  holder  for  value.  The  indorsee  will  bt 
deemed  an  innocent  holder  unless  he  took  the  note  mala  fide,  and  with 
notice  of  the  condition  of  the  maker.    {See  note,  p.  251.) 
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Action  on  a  promissory  note  brought  by  the  State  Bank,  indorsee, 
against  Neal  McCoy,  maker.  The  note  was  made  wliile  defendant 
was  intoxicated,  and  was  payable  to  J.  J,  Wilhelm  &  Co.  or  bearer, 
rho  opinion  sufficiently  states  the  case.  The  verdict  was  (or 
defendant.     Plaintiff  took  out  a  writ  of  error. 

B.  F,  Junkin  (with  whom  was  J,  Lyons),  for  plaintiff  in  error, 
cited  Phelan  v.  Moss,  67  Penn.  St.  59, 

J.  Alexander,  for  the  defendant  in  error.  Drunkenness  is  a 
defense  to  a  contract  Story  on  Oont.,  §§  27,  28,  and  cases  cited. 
Pitt  V.  Smith,  3  Campb.  33;  Pothier  on  Obligations,  Part  1,  art.  4, 
§  49.  Notice  may  be  inferred  from  circumstances  sufficiently  strong 
to  cast  a  shade  on  the  tmnsaction,  and  put  the  holder  on  inquiry. 
Story  on  Notes,  §198;  Commonwealth  \,  Baldwin,  12  Pick.  151; 
id.  545. 

Williams,  J.  This  was  an  action  brought  by  the  State  Bank,  as 
indorsee,  against  the  defendant  as  maker  of  the  promissory  note 
sued  on,  and  the  defense  was  that  it  had  been  fraudulently  obtained 
from  the  defendant  when  he  was  drunk,  and  that  the  bank  too?*  it 
uider  such  circumstances  of  suspicion  that  it  was  not  a  bo7ia  fid* 
holder  for  value,  without  notice  of  the  fraud.  Under  the  charge  of 
the  court,  the  jury  found  that  the  defendant  received  no  considera- 
tion for  the  note;  that  he  was  so  intoxicated  at  the  time  he  signed 
it,  as  to  be  wholly  unconscious  of  what  he  was  doing;  and  that  the 
bank  was  guilty  of  gross  negligence  in  taking  it.  Waiving  for  the 
present  the  question  as  to  the  sufficiency  of  the  evidence  to  justify 
the  jury  in  finding  that  the  bank  was  guilty  of  gross  negligence  in 
taking  the  note,  the  first  matter  to  be  considered  is,  whether  the 
intoxication  of  the  defendant,  at  the  time  he  signed  it,  is  a  valid 
defense  to  the  action,  if  the  bank  is  a  bona  fide  holder  of  the  note 
for  value,  without  notice  of  the  fraudulent  circumstances  under 
which  it  was  obtained.  Undoubtedly,  the  total  drunkenness  of  the 
maker  when  he  executed  the  note,  if  known  to  the  payee,  rendered 
it  void  as  to  the  latter.  Qore  v.  Oibson,  13  M.  &  W.  623.  The 
old  rule  that  a  man  should  be  held  liable  upon  a  contract  made 
by  him  when  in  a  state  of  intoxication,  on  the  ground  that  he  should 
not  be  allowed  to  stultify  himself,  has  been  long  since  exploded,  and 
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it  is  now  settledy  according  to  the  dictate  of  good  sense  and  common 
justice,  that  a  contract  made  by  a  person  so  destitate  of  reason  as 
not  to  know  the  consequences  of  his  contract,  though  his  incompo* 
tencj  be  produced  by  intoxication,  is  void  as  between  the  parties. 
2  Kenf  8  Com.  ^2.  As  was  said  by  Parks,  B.,  in  Oars  y.  Oibson: 
<<  Where  the  party,  when  he  enters  into  the  contract,  is  in  such  a 
state  of  drunkenness  as  not  to  know  what  he  is  doing,  and  particu- 
larly when  it  appears  that  this  was  knpwn  to  the  other  party,  the 
contract  is  void,  and  he  cannot  be  compelled  to  perform  it."  But 
if  the  drunkenness  of  the  maker,  when  known  to  the  payee  and 
taken  adyantage  of  by  him,  or  when  so  complete  as  to  suspend  the 
use  of  the  reason  and  understanding,  renders  the  note  void  in  the 
hands  of  the  payee,  the  question  recurs  whether  it  avoids  it  in  the 
hands  of  an  indorsee  for  value,  without  notice  of  the  maker's  con- 
dition when  he  gave  the  note,  and  of  the  fraudulent  circumstances 
under  which  it  was  obtained  ?  There  is  no  case  which  so  decides. 
But  it  is  contended  that  drunkenness  is  a  species  of  insanity,  and, 
therefore,  a  contract  made  by  one,  when  in  such  a  state  of  drunken- 
ness as  not  to  know  what  he  was  doing,  should,  like  the  contract  of 
an  insane  person,  be  regarded  as  absolutely  void.  But  the  contract 
of  an  insane  man  is  not,  under  all  circumstances,  an  absolute 
nullity.  As  was  said  in  La  Rue  v.  Oilkyson,  4  Barr,  375,  an  insane 
man,  like  an  infant,  is  liable  on  his  executed  contract  for  neces- 
saries ;  and  it  was  more  than  intimated  in  Beals  v.  See^  10  Barr,  56, 
that  he  would  be  liable  for  merchandise  innocently  furnished  to  his 
order  by  a  person  unapprised  of  his  infirmity.  But  if,  as  ruled  by 
Lord  Tenterdek,  0.  J.,  at  Nisi  Prius,  in  Sentance  v.  PoolSy  3  C.  & 
P.  1  (14  Eng.  Com.  Law,  419),  the  note  of  an  insane  person,  or  of 
one  perfectly  imbecile,  which  he  has  been  induced  to  sign  by  fraud 
and  imposition,  is  void  in  the  hands  of  an  innocent  indorsee;  it 
does  not  follow  that  a  note  given  by  a  person  in  a  state  of  intoxica- 
tioii  is  void  in  the  hands  of  a  holder  for  value,  without  notice  of  the 
maker's  condition  when  it  was  given.  There  is  this  difference 
between  the  cases.  Insanity  or  total  imbecility  is  a  permanent  state 
or  condition  of  the  mind,  disabling  one  from  taking  care  of  himself. 
Drunkenness  is  a  temporary  disability,  voluntarily  produced. 
Insanity  is  a  misfortune — drunkenness  is  a  vice.  No  man  volun- 
tarily does  an  act  necessarily  producing  madness  in  order  that  he 
may  become  insane.    But  men  drink  in  order  that  they  may  get 
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dnmk.  And  when  they  thus  temporarily  deprive  themselves  of  the 
use  of  their  reason,  and  voluntarily  expose  themselves  to  fraud  and 
imposition,  the  law  may  wisely  refuse  to  treat  them  with  the  same 
tenderness  that  it  does  those  unfortunate  beings  who  are  deprived 
of  their  understanding,  by  some  providential  dispensation ;  and  it 
may  properly  hold  them  to  a  different  measure  of  responsibility  for 
the  consequences  of  their  acts.  If  a  man  voluntarily  deprives  him- 
self of  the  use  of  his  reason  by  strong  drink,  why  should  he  not  be 
responsible  to  an  innocent  party  for  the  acts  which  he  performs 
when  in  that  condition  ?  It  seems  to  me  that  he  ought,  on  the 
principle  that  where  a  loss  must  be  borne,  by  one  of  two  innocent 
persons,  it  shall  be  borne  by  him  who  occasioned  it.  As  between 
fte  contracting  parties,  where  one  of  them  is  so  drunk  as  not  to 
know  what  he  is  doing,  the  contract  is  doubtless  void,  especially  if 
the  other  is  apprised  of  his  condition,  and,  if  not  willfully  or  culpably 
blind,  he  must  know  it.  As  was  said  by  Parke,  B.,  in  the  case 
already  quoted:  "A  person  who  takes  an  obligation  from  another 
under  such  circumstances  is  guilty  of  actual  fraud."  But  if  tliere 
is  nothing  to  give  notice  of  the  intoxication,  or  to  put  one  upon 
inquiry,  as  where  a  contract  is  made  by  letter  or  message  sent  by 
post  or  telegraph,  and  is  executed  in  good  faith  by  the  part} 
receiving  the  order,  if  the  other  party  should  refuse  to  perform  th^ 
contract  on  the  ground  that  he  was  totally  drunk  when  he  sent  the 
order  or  entered  into  the  contract,  it  is  clear  that,  on  the  principle 
already  stated,  the  defense  ought  not  to  avail.  Why,  then,  should 
the  maker  of  a  note  be  allowed  to  set  up  against  an  innocent  holder 
the  defense  of  drunkenness  ?  But  there  is  another  and  controlling 
reason  for  holding  the  maker  liable  to  the  indorsee  in  such  case, 
founded  on  principles  of  public  policy  and  the  necessities  of  com- 
merce. The  exigencies  of  trade  require  that  there  should  be  no 
unnecessary  impediments  to  the  ready  circulation  and  currency  of 
negotiable  paper,  but  that  it  should  be  left  free  to  pass  from  hand 
to  hand  like  bank  notes,  and  perform  the  functions  of  money, 
untrammeled  by  any  equities  or  defenses  between  the  original  par- 
ties. If  then,  it  should  be  held  that  the  drunkenness  of  the  maker 
avoids  his  note  in  the  hands  of  the  indorsee,  it  is  obvious  that  such 
a  rule  would  greatly  clog  and  embarrass  the  circulation  of  com- 
meircial  paper,  for  no  man  could  safely  take  it  without  ascertaining 
the  condition  of  the  maker  or  drawer  when  it  was  given,  althougli 
there  might  be  nothing  suspicious  in  its  appearance  or  unusual  in 
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the  character  of  the  signature.  It  i^  evident  that  it  would  be  a  lesa 
evil  to  exclude  the  defense  of  drunkenness,  though  it  might  occa- 
sionally work  individual  hai^dship,  than  to  clog  the  circulation  of 
commercial  paper,  to  the  great  inconvenience  of  the  public,  by 
admitting  such  a  defense.  If  fraud  and  imposition  in  obtaining  a 
note  will  not  avoid  it  in  the  hands  of  an  innocent  indorsee  —  because 
such  a  rule  would  render  commercial  paper  less  valuable  and  con- 
venient as  a  medium  of  exchange  —  why  should  the  drunkenness  of 
the  maker?  Why  should  drunkenness  be  a  defense  if  there  has 
been  no  fraud  or  imposition  ?  And  if  there  has,  and  this  is  the 
ground  of  the  defense,  why  should  it  not  avoid  the  note  in  the  one 
case  as  well  as  in  the  other  ?  If,  then,  dininkenness  is  no  defense  as 
against  the  indorsee,  without  notice  of  the  maker's  condition,  was 
the  bank  guilty  of  gross  negligence  in  taking  the  note,  under  the 
circumstances,  without  inquiry  of  the  maker?  There  was  nothing 
suspicious  in  the  appearance  of  the  note,  or  in  the  character  of  the 
signature,  nothing  to  indicate  that  it  was  the  note  of  a  diiinken 
man.  So  far  as  appears  from  the  evidence,  the  signature  was  the 
usual  and  ordinary  one  of  the  maker.  If  it  had  the  appearance  of 
being  written  by  a  drunken  man,  the  bank  might  have  been  put 
upon  inquiry.  The  fact  that  the  bank  was  informed  that  the  note 
was  given  for  a  patent  hay-fork,  and  purchased  it,  with  other  notes, 
amounting  in  the  aggregate  to  about  $3,000,  for  fifty  cents  on  the 
dollar,  and  took  from  the  payees  a  guaranty  that  it  should  realize 
that  amount  out  of  the  notes,  was  no  evidence  that  the  bank  was 
guilty  of  gross  negligence  in  taking  the  note  without  inquiry.  But 
if  the  evidence  had  made  out  a  case  of  gross  negligence  on  the  part 
of  the  bank,  that  alone  would  not  have  been  sufficient  to  defeat  its 
title  to  the  note.  As  shown  by  Mr.  Justice  Read,  in  Phelan  v.  MosSy 
67  Penn.  St.  59  (6  Am.  R.  402),  there  must  have  been  proof  that  the 
bank  took  the  note  mala  fide  or  with  notice  of  tlie  fraud.  As  there 
was  no  such  evidence,  the  court  erred  in  not  affirming  the  plaintiffs 
second,  third  and  fifth  points. 

The  question  whether  it  was  lawful  for  the  bank  to  purchase  the 
no^^s  at  so  great  a  rate  of  discount,  and  if  not,  whether  there  can 
be  a  recovery  on  the  note  in  suit,  does  not  arise  on  this  writ  of 
error,  and,  therefore,  we  express  no  opinion  upon  it  Where  the 
verdict  is  for  the  defendant  no  question  of  law  can  be  properly 
reserved,  for  no  judgment  can  be  entered  in  favor  of  the  plaintiff's 
%ion  obstante  veredicto  in  case  of  a  decision  in  his  favor.    Robinson 
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V.  MyerSy  67  Penn.  St.  9.    We  must,  therefore,  reverse  the  judgment, 
and  remit  the  record  to  the  court  below  for  a  new  trial. 

Jtidgment  reversed^  and  a  venh  e  facias  de  novo  atoarded. 

Note.  —  Cavlhlnt  ▼.  Fry^  86  Conn.  170,  was  an  action  by  a  bmui  fide  holder  afirainst  the 
maker  of  a  promlasorv  note.  The  defence  was  set  up  that  defendant  was  drunk  when 
ae  made  the  note.  It  was  held  that  *' complete  drunkenness"  not  being  proved, 
the  defense  must  fall.  Arfjuendo  the  court  said  that  '*  complete  incapacity  of  the 
maker,"  which  shows  that  the  paper  is  void,  Is  a  good  defense  as  ainiinst  a  iMjtia  Jlde 
holder. 

In  the  recent  case  of  Matihem  v.  Baxter,  28  L.  T.  R.  (N.  S.)  109 ;  L.  R..  8  Ex.  132  (1873), 
the  court  of  exchequer  held  that  the  contract  of  a  man,  too  drunk  to  know  what  he  is 
about,  is  voidable  only  and  not  void,  and  therefore  capable  of  ratification  by  him  when 
he  fciecomes  sober.  Gore  v.  Gibson,  cited  in  the  principal  case,  was  held  to  be  nuthority 
only  for  the  proposition  that  a  contract  made  by  a  dunken  man  cannot  be  enforced  in 
ifiritum  against  him.  Mciton  v.  Camrotur,  13  M.  &  W.  GS3,  is  to  the  same  effect  as  Afrr^- 
theu»  V.  Baxter.  See  further  on  this  subject,  1  Parsons  on  Notes  and  Bills,  275 ;  1  Par- 
sons on  Contracts,  383,  and  1  Story's  Bq.  Jur.,  19  231-233. 

The  doctrine  of  this  case,  that  gross  negligence  on  the  part  of  the  bank  was  not 
enough  to  vitiate  its  title  to  the  note,  is  in  accordance  with  the  authorities.  See  note. 
5  Am.  R.  206.  But  is  In  direct  conflict  with  the  decision  of  the  supreme  court  of  Ver- 
mont in  GfrtiM  V.  Stevens^  5  Ara.  R.  265.  —  Rep. 


Plowbr  and  Wipe,  plaintiffs  in  error,  v.  The  PENKSTLVAifriA 

R  R.  Co. 

(69  PennSt.2ia) 

Mcuter  and  servant  —  liability  of  master  to  servant.    Infant. 

At  a  station  where  defendants'  train  of  cars  had  stopped,  the  engine,  tende/ 
and  one  car  ran  down  to  the  wat-ar-tank  in  charge  of  the  fireman,  who  asked 
a  boy  ten  jears  old,  standing  there,  to  put  in  the  liose  and  tarn  on  the  water 
Wliile  the  boy  was  climbing  upon  tlie  tender  to  comply  with  the  request, 
srMue  detached  cars  belonging  to  the  train  came  down  with  ordinary  force, 
and  struck  the  car  next  to  the  tender,  whereby  the  boy  was  thrown  down 
and  crashed  to  death.  In  an  action  by  the  parents  of  the  boy,  Jield,  that  the 
defendants  were  not  liable. 

Action  by  John  M.  Flower  and  wife  against  the  Pennsylvania 
Kailroad  Company,  to  recover  damages  for  the  death  of  plaintiffs' 
Bon,  a  child  ten  years  old,  alleged  to  be  occasioned  by  the  negligence 
Di  defendants'  servanta  The  opinion  states  the  facts.  The  vertJict 
ras  for  defendants.     Plaintiffs  took  out  a  writ  of  error. 
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A.  C.  Reiivoehl  and  0.  J.  Dickey^  for  plaintiffs  in  errori  died  1 
Redf.  on  Eailw.  512,  613,  pi.  6-9. 

H.  M.  North  and  L.  W.  Hall  (with  whom  was  0.  F.  Breneman), 
for  defendants  in  error.  The  deceased  being  where  he  had  no  right 
to  be,  the  plaintiffs  cannot  recover.  Philadelphia  and  Reading 
Railroad  v.  Hummely  8  Wright,  375;  Same  v.  Speare7i,  11  id.  300; 
Gillis  V.  Pennsylvania  Railroad^  59  Penn.  St  129.  The  employer 
is  not  responsible  for  his  scrvant^s  acts,  not  in  the  scope  of  his 
employment  Potter  v.  Faulkner,  1  Best  &  Smith,  800 ;  Lygo  v. 
Xewboldy  9  Exch.  (W.  H.  &  G.)  302;  WiUon  v.  Peverly,  2  N.  H.  648; 
Tliames  Steamboat  Co.  v.  Housatonic  Railroad,  24  Conn.  40;  Batter- 
lee  V.  Oroaty  1  Wend.  272 ;  Qoodman  v.  Kenndl,  3  Car.  &  P.  167. 
If  properly  called  to  assist,  the  deceased  was  in  the  condition  of  a 
fellow-servant,  and  the  defendants  would  not  be  liable  for  the  other 
servant's  negligence.    Shear.  &  Redf.  on  Neg.  122. 

Agnew,  J.  It  is  proper  this  case  should  be  examined  in  the  light 
of  the  evidence  of  the  plaintiffs.  According  to  that  view,  the 
engine,  tender  and  one  freight  car  ran  down  to  the  water- tank  to 
take  in  water.  They  were  in  charge  of  the  fireman,  the  engineer 
having  necessarily  stopped  off  till  their  return.  At  the  water  sta- 
tion, tlie  fireman  in  charge  asked  the  son  of  the  plaintiffs,  a  boy  ten 
and  a  half  years  old,  standing  on  the  platform  of  the  water-tank,  to 
piit  in  the  hose  and  turn  on  the  water,  and  tlien  turned  to  clean  out 
the  ash-pan  of  the  engine.  The  boy  climbed  up  the  side  of  the 
tender  to  put  in  tlie  hose,  and,  as  he  did,  some  detached  freight  cars 
belonging  to  the  train  came  down  without  a  brakesman,  and  struck 
the  car  behind  the  tender,  driving  the  tender  and  engine  forward 
from  six  to  ten  feet  The  boy  fell  from  the  tender  and  was  crushed 
to  death.  Is  the  railroad  company  responsible  to  the  parents?  The 
case  involves  no  public  right.  The  accident  happened  at  no  cross- 
ing, or  place  wliere  the  public  had  a  right  to  be.  The  boy  was  not 
a  passenger,  or  one  to  whom  the  company  owed  a  special  duty.  The 
platfonn  of  the  water-tank  was  the  private  property  of  the  com- 
pany, and  was  used  for  its  own  purposes.  The  engine  and  tender 
were  wliere  they  had  a  right  to  be.  The  track  itself  was  the  prop- 
erty of  the  company,  and  the  detached  cars  were  not  the  cause  of 
injuiy,  in  any  sense,  which  affected  the  public  rights  or  even  those 
of  the  employees  of  the  company.     They  came  against  the  car  and 
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tender  with  no  great  foreei  and  did  no  injury  to  the  property  or 
employees  of  the  company.  They  were  the  cause  of  injury  to  the 
boy,  only  in  so  much  that  be  had  placed  himself  in  a  position  of 
danger,  where  ordinarily  he  had  no  right  to  be.  It  is  evident,  there- 
fore, that  the  case  turns  wholly  on  the  effect  of  the  request  of  the 
fireman,  who  was  temporary  engineer,  to  put  in  the  hose  and  turn 
on  the  water.  Did  that  request  involve  the  company  in  the  conse- 
quences? This  is  a  very  hard  case.  A  willing,  bright  boy,  not  arrived 
at  years  of  discretion,  has  lost  his  life  in  simply  trying  to  oblige  the 
fireman.  But  we  must  not  suffer  our  sympathies  to  do  injustice  to 
others,  by  overriding  those  fixed  principles  which  underlie  the  rights 
of  all  men,  and  are  essential  to  justice.  It  is  natural  justice  that 
one  man  should  not  be  held  liable  for  the  act  of  another,  without 
his  participation,  his  privity  or  his  autjiority.  It  is  clear  that  the 
fireman,  through  his  indolence  or  haste,  was  the  cause  of  the  boy's 
loss  of  life.  Unless  his  act  can  be  legally  attributable  to  the  com- 
pany, it  is  equally  clear  the  company  was  not  the  cause  of  the 
injury.  The  maxim,  qui  facit  jyer  aliurnffccit  per  se,  can  apply  only 
where  there  is  an  authority,  either  general  or  special.  It  is  not  pre- 
tended there  was  a  special  authority.  Wtis  there  a  general  authority 
which  would  comprehend  the  fireman's  reciuest  to  the  boy  to  fill  the 
engine  tank  with  water?  This  seems  to  be  equally  plain,  without 
resorting  to  the  evidence  given,  tliat  engineers  are  not  permitted  to 
receive  any  one  on  the  engine  but  the  conductor  and  the  foreman  or 
superintendent;  that  it  is  the  duty  of  the  fireman  to  supply  the 
engine  with  water;  that  he  has  no  power  to  iavite  others  to  do  it, 
and  can  leave  his  post  only  on  a  necessity.  Tlie  business  of  an  engi- 
neer requires  skill  and  constant  attention  and  watclifulness;  and  that 
of  a  fireman  requires  some  skill  and  much  attention.  They  are  in 
charge  of  a  machine  of  vast  power,  and  large  capacity  for  mischief. 
The  responsibility  resting  on  them,  and  especially  on  the  engineer, 
is  great,  and  neither  should  be  permitted  to  delegate  the  perform- 
ance of  his  duties  to  others.  In  doing  so  without  permission  they 
transcend  their  powers.  There  cannot,  therefore,  be  any  general 
authority  in  the  engineer  and  fireman  which  can  embrace  a  request 
to  i)erform  the  fireman's  duty.  Even  an  adult,  to  whom  no  injury 
would  be  likely  to  ensue,  could  not  justify  under  the  fireman's  request 
Much  less  can  there  be  any  presumption  of  authority  to  invite  a 
boy  of  tender  years  to  perform  a  service  which  required  him  to 
tiamber  up  th&  side  of  the  engine  or  tender.    It  was  a  wrong  on 
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part  of  the  fireman  to  ask  such  a  youth  to  do  it  Whether  the  boy 
could  be  treated  as  a  mere  trespasser  is  scarcely  the  question.  Hia 
youth  might  possibly  excuse  coriCuiTcnt  negligence  where  there  is 
clear  negligence  on  part  of  the  company.  Such  were  the  cases 
of  Lynch  v.  Nurdin,  1  A.  &  E.  N.  S.  29  (41  E.  C.  L.  422) ;  Ranch 
V.  Loyd  &  Hill,  7  Casey,  358 ;  Smith  y.  (T  Connor,  12  Wright,  218. 
See,  also,  Railroad  Co,  v.  Spear  en,  11  id.  300,  Oakland  Railroad 
Co,  V.  Fielding,  12  id.  320.  The  true  point  of  this  case  is,  that  in 
climbing  the  side  of  the  tender  or  engine,  at  the  request  of  the  fire- 
man, to  perform  the  fireman's  duty,  the  son  of  the  plaintiffs  did  not 
come  within  the  protection  of  the  company.  To  recover,  the  com- 
pany must  have  come  under  a  duty  to  him,  which  made  his  pro- 
tection necessary.  Viewing  him  as  an  employee,  at  the  request  of 
the  fireman,  the  relation  itself  would  destroy  his  right  of  action. 
Caldwell  v.  Brown,  53  Penn.  St.  453;  Weger  y.  Pennsylvania  Rail- 
road Co,,  55  id.  460;  C,  V,  Railroad  Co.  v.  Myers,  id.  288.  Had 
the  fireman,  himself,  fallen  in  place  of  the  boy,  he  could  have  had  no 
remedy.  It  does  not  seem  to  be  reasonable  that  his  request  to  the 
boy  to  take  his  place,  without  any  authority,  general  or  special,  can 
elevate  the  boy  to  a  higher  position  than  his  own,  and  create  a  lia- 
bility where  none  would  att^ich  had  he  performed  the  service  him- 
self. It  is  not  like  the  case  of  one  injured  while  on  board  a  train  by 
the  sufl'erance  of  the  conductor,  whose  general  authority  extends  to 
receiving  and  discharging  persons  to  and  from  the  train.  Pennsyl- 
vania Railroad  v.  Books,  57  Penn.  St.  339.  It  is  not  like  those 
cases  where  an  injury  happened  to  boys  crawling  under  the  cars  to 
get  through  a  train  occupying  a  public  street,  which  they  had  a 
right  to  cross.  Ranch  v.  Loyd  <&  Hill;  Pennsylvania  Railroad 
Co,  V.  Kelly,  7  Casey,  358,  372.  Nor  does  it  resemble  the  case  of 
Kay  V.  Fennsylvafiia  Railroad  Co,,  65  Penn.  St.  269  (3  Am.  R.  628), 
decided  at  Philadelphia  last  year,  where  detached  cars  were  sent 
around  a  curve,  without  a  brakesman  in  charge,  upon  a  track  which 
the  public  had  been  in  the  habit  of  traveling  over  constantly  for  u 
long  time  with  the  knowledge  of  the  company,  from  one  part  of  the 
city  of  Williamsport  to  another.  Here  the  boy  was  voluntarily 
where  he  had  no  right  to  be,  and  where  he  had  no  right  to  claim 
protection;  where  the  company  was  in  the  use  of  its  private  ground, 
and  was  not  abusing  its  privileges  or  trespassing  on  the  rights  or 
immunities  of  the  public.  The  only  apology,  for  his  presence  there, 
is  the  unauthorized  request  of  one  who  could  not  delegate  his  duty, 
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&nd  had  no  excuse  for  yisiting  his  principal  with  his  own  thought- 
less and  foolish  act.  Nor  can  the  mere  youtli  of  the  boy  change  the 
relations  of  the  case.  That  might  excuse  him  from  concurring 
negligence,  but  cannot  supply  the  place  of  negligence  on  part  of 
the  company,  or  confer  an  authority  on  one  who  has  none.  It  may 
excite  our  sympathy,  but  cannot  create  rights  or  duties  which  have 
no  other  foundation. 

Upon  the  whole  case,  finding  no  error  in  the  record,  the  judg- 
ment is 

Affirmed. 


Washingtok  Ayenus. 

(aOPeiin.St.86e.) 
ConttiUutional  law^cLssesamentafor  improving  hightoays. 

The  legislature  has  no  authority  to  compel  the  owners  of  farm  lands,  lying 
within  one  mile  on  each  side  of  a  public  highway,  to  pay  for  grading 
macadamizing  and  improving  it»  by  an  assessment  upon  their  lands  by  the 
acre. 

Bill  for  an  injunction  against  the  commissioners  of  Washington 
ayenue,  restraining  them  from  collecting  a  tax  under  an  act  of  the 
legislature.  The  opinion  states  the  facts.  The  injunction  waa 
granted.    The  commissioners  appealed. 

0.  S,  Tetterman,  for  appellants. 

M.  W.  Acheson  (with  whom  was  ^.  W.  Shafer),  for  appellees. 

AoNEW,  J.  This  case  presents  a  new  question  upon  the  power  of 
taxation  —  the  authority  of  the  legislature  to  compel  the  owners  of 
farm  lands,  lying  within  one  mile  on  each  side  of  a  public  highway, 
to  pay  for  grading,  macadamizing  and  improving  it,  by  an  assess- 
ment upon  their  lands  by  the  acre.  It  is  not  a  case  of  municipa! 
taxation  by  a  county,  township,  city  or  borough,  for  local  improve- 
meuts.  The  law  created  a  corporation  of  seven  commissioners  to 
take  charge  of  the  avenue,  make  the  improvements,  lay  and  collect 
tlie  taxes,  and  provide  for  the  collection  of  tolls  for  its  use.    The 
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road  has  no  respect  to  township  authorities.,  township  lines,  or  the 
mode  of  levying  township  taxes.  It  is  not  the  case  of  taxation  by 
frontage,  for  the  lands  of  the  plaintiffs  in  the  bill  do  not  abut  upon 
the  avenue,  but  merely  lie  within  the  prescribed  lines  of  taxation. 
It  is  not  a  case  of  local  improvement,  and  taxation  therefor,  upon 
those  exclusively,  or  even  those  peculiarly  benefited ;  for  the  master 
finds  that  some  of  the  plaintiffs  do  not  use  the  avenue,  but  travel 
on  parallel  roads;  that  persons  two  miles  outside,  and  on  each  side 
of  the  lines  of  taxation,  are  nearly,  or  quite,  as  much  benefited  as 
those  within  these  lines,  and  that  owners  of  property  and  the  public, 
far  beyond  the  southern  terminus  of  the  avenue,  in  the  direction  of 
Ganonsburg  and  Washington,  are  greatly  benefited.  In  short,  he 
finds  that  the  proposed  improvement  will  be  a  general  public  benefit. 

Washington  avenue  is  but  seven  miles  long,  passing  through  six 
townships  and  part  of  a  seventh;  but  if  this  mode  of  taxation,  to 
grade,  macadamize  and  improve  it,  can  be  maintained,  the  legisla- 
ture, on  the  same  principle,  can  make  a  turnpike,  a  canal,  a  railroad^ 
or  any  other  highway  across  the  State,  and  compel  the  owners  of 
lands  within  one,  or  any  fixed  number  of  miles,  to  pay  for  it,  and 
can  assess  the  cost  per  acre,  not  only  at  16, 14  and  13  per  acre,  as  in 
this  law,  but  at  sixty,  forty,  thirty  or  any  number  of  dollars,  neces- 
sary to  build  the  highway.  If  this  be  legitimate  taxation,  it  has  no 
bounds,  for  it  must  be  conceded  that  the  power  of  taxation,  properly 
so  called,  has  no  limit  in  the  constitution,  ^d  is  bounded  only  by 
the  necessities  of  the  State  or  the  will  of  the  people. 

The  practice  of  municipal  taxation  by  counties,  townships,  cities 
and  boroughs  for  local  objects  had  its  origin  in  necessity  and  con- 
venience. Hence  roads,  bridges,  culverts,  sewers,  pavements,  school- 
houses,  and  like  local  improvements,  are  best  made  through  the 
municipal  divisions  of  the  State,  and  paid  for  by  local  taxation. 
These  have  always  been  supported  as  proper  exercises  of  the  taxing 
power.  Nor  is  this  mode  of  taxation  inconsistent  with  our  notions 
of  the  right  of  private  property  and  of  the  equality  of  burdens;  for 
each  municipality  in  its  turn,  sooner  or  later,  by  a  tax  on  all  its 
inhabitants,  pays  only  for  what  it  makes  and  enjoys  within  its  own 
limits,  and  thus,  in  the  course  of  time,  the  burden  is  equalized  upon 
all,  as  every  portion  of  the  State  makes  its  own  improvements  and 
enjoys  their  peculiar  benefits.  This  practice  was  followed  by 
another  advance  in  the  local  mode  of  taxation.  In  cities  and  towns 
where  population  was  dense,  the  authorities  be^n  to  make  improve- 
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mentB  of  special  advantage  to  certain  of  the  citizens  at  their  expense; 
such  as  footwalks  in  the  front  of  dwellings^  and  pavements  in  those 
streets  which  were  well  built  up,  and  where  good  carraige-ways  were 
needed.  Here,  too,  though  a  step  far  in  advance  of  the  system  of 
general  taxation,  our  notions  of  private  right  were  not  violated,  for 
the  advantages  to  the  owners  were  so  clear  in  the  promotion  of  their 
oonvenience,  and  the  enhanced  value  of  their  lots,  caused  by 
improved  f ootwalks  and  carriage-ways,  that  the  burden  was  com- 
pensated, and  again  equality  was  produced  as  each  street  or  alley 
came  to  be  paved.  So  far,  public  opinion  and  ancient  and  long- 
continued  legislative  practice  have  sustained  local  taxation  with 
great  unanimity,  and  this  is  strong  evidence  of  the  true  interpreta- 
tion of  the  constitutional  power  of  the  legislature  to  authorize 
municipal  taxation  of  this  sort  Indeed,  the  general  jicquiescence 
of  the  people  in  this  exercise  of  the  power  is  so  clear,  that  few  cases 
are  to  be  found  in  the  books,  wherein  any  question  has  been  made 
upon  the  power  itsell 

In  two  cases,  coming  under  my  notice,  it  was  said  that  a  municipal 
assessment,  upon  property  subjected  to  payment  for  local  improve- 
ments, is  not  a  tax.  Pray  v.  Northern  Liberties,  7  Casey,  69;  The 
Burough  of  Oreeneburg  v.  Toung,  53  Penn.  St  280.  Technically, 
the  statement  is  true,  when  we  speak  of  a  tax  as  ordinary  revenue; 
but  it  is  clear  that  in  neither  case  it  was  meant  to  say,  that  such 
an  assessment  is  not  taxation  within  the  general  legislative  power  to 
tax,  but  only  that  it  was  not  a  tax  within  the  acts  of  assembly 
requiring  certain  things  to  he  done  prescribed  in  the  case  of  ordi- 
nary taxation  for  revenue.  Had  it  been  meant  to  say  that  such  a» 
assessment  is  not  taxation  at  all,  it  would,  in  effect,  deny  the  power 
of  the  legislature  to  authorize  the  assessment,  a  power  which  was 
affirmed  in  both  of  these  cases. 

In  order  to  take  the  money  or  effects  of  the  citizen  and  apply 
them  to  public  uses,  besides  the  power  of  taxation,  I  know  none 
other  than  that  of  eminent  domain.  But  such  an  assessment  does 
not  fall  within  the  latter,  for  eminent  domain  acts  only  by  a  direct 
taking  of  the  property  for  a  public  use,  and  by  way  of  a  compensa- 
tion for  tlie  taking,  in  obedience  to  a  constitutional  injunction  for- 
bidding the  property  of  the  citizen  to  be  otherwise  taker.  The 
power  of  taxation  and  eminent  domain  have  always  been  clearly 
ilistinguished. 

Next  came  another  step  forward,  in  the  exercise  of  the  power  of 
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local  taxation^  but  one  more  doubtful,  and,  at  first  view,  not  so  easily 
perceived  to  be  within  the  legislative  power ;  that  is  to  say,  the 
assessment  of  the  property  of  one  man  to  pay  the  compensation  due 
to  another  whose  property  has  been  taken  for  a  public  use.  Here 
the  right  to  assess  seems  to  be  further  removed  from  the  true  source 
of  the  power,  and  it  is  more  difficult  to  discern  the  liability  of  the 
few  to  pay,  what  the  State  herself  seemingly  should  pay  by  general 
taxation,  for  property  taken  under  the  power  of  eminent  domain. 

In  consequence  of  this  doubt,  the  question  was  presented  to  this 
court  in  the  case  of  McJfasters  v.  The  CommonweaUhy  3  Watts,  292. 
There  the  property  of  Nancy  Enox  and  others  was  taken  for  the 
purpose  of  making  a  new  street  from  the  Diamond  to  Fifth  street, 
in  the  city  of  Pittsburg,  and  their  compensation  ascertained  by  a 
jury  of  freeholders. 

The  McMasters'  lot  was  then  assessed  with  a  part  of  the  compen- 
sation in  proportion  to  the  benefits  found  by  the  jury  to  be  con- 
ferred upon  the  lot  by  the  opening  of  the  adjoining  new  street. 
The  eminent  counsel  of  McMasters,  the  late  Judge  Forward,  seems 
to  Lave  considered  the  assessment  of  his  property  as  an  exercise  of 
the  power  of  eminent  domain,  and  denied  its  validity  upon  the 
ground  that  the  act  proposed  to  take  his  property,  or,  at  least,  bis 
money,  and  to  compensate  him  in  benefits.  This  he  contended  the 
legislature  could  not  do,  but  must  compensate  him  in  money,  citing 
Vanhorne  v.  Dorrancey  2  Dall.  315,  on  this  point 

Justice  Rogers,  however,  denying  the  authority  of  Vanhor7ie  v. 
Dorrance,  held  that  compensation  under  the  constitution  need  not 
necessarily  be  in  money,  but  may  be  in  whole  or  in  part  by  actual 
benefits  conferred;  instancing  the  numberless  turnpike  and  canal 
laws  (to  which  railroad  acts  may  be  added),  in  which  the  viewers,  in 
estimating  damages,  are  required  to  take  into  consideration  the 
advantages  accruing  to  the  land-owner.  And,  when  he  comes  to  con- 
sider the  question  as  to  the  assessment  on  McMasters'  lot,  he  admits 
that  it  is  a  new  feature  in  our  legislation,  yet  thinks  the  principle 
not  new,  citing  Livingstone  v.  The  Mayor  of  New  Tork^  8  Wend.  85. 
But  what  the  precise  principle  is,  he  does  not  very  distinctly  define, 
though  in  the  main  he  seems  to  derive  it  from  the  power  of  local 
taxation  for  benefits  received.  It  appears  to  me,  when  closely 
examined,  this  is  its  only  true  source.  It  is  simply  a  new  develop- 
ment of  that  principle  of  local  taxation  before  mentioned  ae  undis- 
puted, which  assesses  on  the  property  benefited  or  its  owner  a  tax,  in 
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proportion  to  the  superadded  value  of  the  property^  caused  by  the 
local  improvement  of  which  this  property  has  a  peculiar  advantage 
beyond  that  of  others  not  in  like  circumstances.  For  if  we  analyze 
the  transaction,  we  shall  find  that  the  compensation  paid  to  Mrs. 
Knox  and  others  for  their  property  taken  to  make  the  new  street,  is 
a  thing  wholly  distinct  from,  and  independent  of,  the  money  paid 
by  McMasters.  The  assessment  upon  him  is  not  simply  by  way  of 
taking  his  money  to  pay  them,  but  was  by  way  of  an  assessment 
upon  him  for  the  benefits  he  received  from  the  improvement  His 
money,  it  is  tnie,  passes  directly  into  their  compensation,  but  this  is 
merely  to  avoid  circuity  of  payment,  by  an  immediate  appropriation 
of  his  tax.  In  principle,  therefore,  it  is  an  independent  transaction, 
and  is  the  same  thing  as  the  money  paid  by  an  abutting  lot-owner  for 
the  pavement  before  his  door,  into  the  public  treasury,  and  thence  paid 
out  to  the  paver  of  the  street  Yet  in  that  case  what  difference 
would  it  make  were  the  money  of  the  abutting  lot-owner  appro- 
priated directly  to  pay  the  paver,  provided  his  assessment  be  made 
on  the  principle  of  his  paying  according  to  his  proportional  benefit? 
Indeed,  this  is  nearly  the  present  system  of  paving  streets  in  Phila- 
delphia. The  exercise  of  this  power  of  assessments  for  benefits,  as 
before  remarked,  is  not  by  way  of  eminent  domain,  in  the  usual 
sense  of  this  term,  for  it  is  not  a  taking  at  all,  followed  by  compen- 
sation for  the  taking ;  but  it  is  a  special  mode  of  taxation,  which 
equalizes  burdens,  by  a  counter-balance  of  benefits,  whereby  those 
benefited  more  pay  more,  and  those  benefited  less  pay  less.  It  is 
thus  special  as  contradistinguished  from  general  taxation,  but  not 
special  as  making  one  man  to  pay  all  or  more  than  his  just  propor- 
tion of  a  common  burden.  General  taxation  pays  no  regard  to 
equality  of  burden,  further  than  to  lay  the  tax  in  proportion  to  the 
amount  of  the  assessable  property  of  each  tax  payer,  throwing  out 
of  view  all  questions  of  special  benefit  So  long,  therefore,  as  the 
benefits  of  each  tax  payer  are  justly  and  impartially  assessed  under 
the  special  system,  I  cannot  see  that  the  general  system  is  more  just 
or  impartial.  Indeed,  if  faithfully  executed,  the  special  system 
seems  lo  be  more  equal  and  just,  for,  under  the  special  system,  some 
•may  be  greatly  benefited  more  than  others,  and  yet,  pay  but  a  small 
proportion  of  the  tax,  considering  what  they  receive.  For  example, 
a  poor  man  may  send  many  children  to  school,  while  a  man  of  large 
property,  having  none  to  send,  may  pay  a  large  tax;  and  a  man 
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being  greatly  benefited  by  a  public  road,  may  pay  a  very  small  pro- 
portion of  the  tax  which  keeps  it  up. 

Taxation,  according  to  benefits  received,  is  neither  unequal  nor 
unjust,  and  cannot,  therefore,  come  into  conflict  with  those  clausoe 
in  the  bill  of  rights,  which  regard  as  sacred  the  right  of  private 
property.  So  long,  therefore,  as  a  law  faithfully  and  reasonably 
provides  for  a  just  assessment  according  to  the  benefits  conferred, 
and  does  not  impose  unfair  and  unequal  burdens,  it  cannot  be  said 
to  exceed  the  legislative  power  of  taxation,  when  exercised  for 
proper  objects.  It  is  on  this  ground  only  that  assessment,  accord- 
ing to  the  frontage  of  property  on  a  public  street  to  pay  for  its 
oi)ening,  grading  and  paving,  is  to  be  justified.  As  a  practical 
result,  in  cities  and  large  towns,  the  per  foot  front  mode  of  assess- 
ment reaches  a  just  and  equal  apportionment  in  most  cases.  Hence, 
this  mode  has  been  deemed  a  reasonable  exercise  of  the  taxing  power 
in  such  places,  with  a  view  to  taxation  according  to  the  benefits 
received.  Whatever  doubt  might  have  been  originaUy  entertained 
of  it  as  a  substitute,  which  it  really  is,  for  actual  assessment  by 
jurors  or  assessors  under  oath,  it  has  been  so  often  sanctioned  by 
decision,  it  would  ill  become  us  now  to  unsettle  its  foundation 
by  disputing  its  principle.  But  it  is  an  admitted  substitute,  only 
because  practically  it  arrives,  as  nearly  as  human  judgment  can 
ordinarily  reach,  at  a  reasonable  and  just  apportionment  of  the 
benefits  on  the  abutting  properties.  Hence,  the  fairness  of  the  rule 
of  charging  benefits  by  frontage  was  a  conceded  point,  in  Hammett  v. 
The  City  of  PhUoMphiOy  65  Penn.  St  166  (3  Am.  R.  615).  But 
this  rule,  as  a  practical  adjustment  of  proportional  benefits,  can 
apply  only  to  cities  and  large  towns,  when  the  density  of  popula- 
tion along  the  street,  and  the  small  size  of  lots,  make  it  a*  reason- 
ably certain  mode  of  arriving  at  a  true  result 

To  apply  it  to  the  country  and  to  farm  lands  would  lead  to  such 
inequality  and  injustice  as  to  deprive  it  of  all  soundness  as  a  rule, 
or  as  a  substitute,  for  a  fair  and  impartial  valuation  of  benefits  in 
pursuance  of  law;  so  that,  at  the  very  first  blush,  every  one  would 
pronounce  it  to  be  palpably  unreasonable  and  unjust  Judged  of 
by  this  rule  for  deciding  in  a  question  of  constitutional  power,  the 
law  in  this  case  cannot  stand. 

Whether  we  view  this  avenue  as  a  macadamized  highway,  seven 
m'lles  long,  or  three  hundred,  the  result  is  the  same  to  those  along 
its  route.    To  charge  its  cost  upon  tlie  farms  lying  within  one  mile 
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on  each  side,  at  a  fixed  sum  per  acre,  is  so  obyiously  onerous  and 
unreasonable,  and  leads  to  such  a  destruction  of  private  right,  and 
such  unfaimees  of  imposition  for  the  advantage  of  the  public  at 
large,  and  of  individuals  who  pay  nothing,  it  cannot,  on  any  fair 
principle  of  reasoning,  be  said  to  be  a  valuation  according  to  benefits. 
In  other  words,  it  cannot  with  any  degree  of  truth  be  pronounced 
to  be  a  proper  substitute  for  a  just  and  impartial  valuation  of 
benefits.  This  needs  no  reasoning  to  make  it  plainer  than  the  prop« 
osition  presents  itself  to  the  mind  the  moment  it  is  stated.  If 
unreasonable  and  not  a  fair  substitute  for  a  valuation  made  by  a 
disinterested  tribunal,  acting  according  to  the  law  of  the  land,  then 
it  plainly  is  not  within  the  principle  of  the  many  decisions,  in  this 
and  other  States,  recognizing  the  'per  foot  frontage  rule  as  a  fair 
mode  of  measuring  the  benefits,  and  is  consequently  not  a  legitimate 
method  of  assessment  upon  the  adjacent  farm  lands.  I  admit  that, 
if  we  do  not  analyze  the  reason  and  trace  the  origin  of  the  frontage 
rule,  there  is  a  seeming  analogy  between  the  Washington  avenue 
act  and  many  preceding  it  for  tbie  improvement  of  streets  in  cities 
and  towns. 

But  reasoning  by  analogy  is  sometimes  a  dangerous  source  of 
error,  and  is  always  so,  if  we  fail  to  see  that  the  analogy  itself  is 
accurate.  In  the  present  case,  an  examination  of  the  facts,  in  which 
the  per  foot  frontage  rule  is  based,  discloses  at  once  the  want  of 
analogy  between  large  farms  with  single  occupants  or  owners,  or  wild 
or  untenanted  land,  in  the  country,  and  the  small  lots  of  a  crowded 
street  in  a  populous  town.  The  legislature,  therefore,  made  a  mis- 
take in  fixing  such  a  burden  ux)on  the  lands  along  the  route  of  this 
avenue.  It  is  in  fact  nothing  more  than  a  law  to  coerce  certain  land- 
owners to  pay  for  a  public  improvement  in  which  their  interest  is  no 
greater,  and  bs  to  some  of  them  not  so  great,  as  that  of  many  others 
who  pay  nothing ;  and  it  offends  against  the  clear  intent  and  spirit 
of  the  biD  of  rights.  There  is  no  case  in  our  books  wherein  the 
legislative  power  to  tax  has  been  maintained  with  greater  vigor  and 
ability  than  in  Sharpless  v.  The  Oity  of  Philadelphia,  9  Harr.  147;  vet, 
even  there,  the  then  chief  justice  admits  (p.  166)  that  the  exercise  of 
the  power  m^y  be  forbidden  by  clear  implication,  as  well  as  express 
restriction.  "  It  is  not  every  act  the  legislature  may  choose  to  call  a 
tax  law  that  is  constitutional."  "  The  whole  public  burden,*'  he  con- 
tends, "  cannot  be  thrown  upon  a  single  individual,  under  pretense 
of  taxing  him.*'    This  is  a  concession  that  taxation  has  a  limit  per  se^ 
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and  is  not  always  co-extensive  with  legislative  exaction.  When, 
therefore,  the  constitation  declares,  in  the  ninth  article,  that  among 
the  inherent  and  indefeasible  rights  of  men  is  that  of  acquiring, 
possessing  and  protecting  property  —  that  the  people  shall  be  secure 
in  xhaiT possessions  from  unreasonable  seizui*cs  —  that  no  one  can  be 
deprived  of  his  projjerty  unless  by  the  judgment  of  his  peers,  or  the 
law  of  the  land  —  that  no  man's  property  shall  be  taken  or  applied 
to  public  use  without  jt^t  compensation  being  made  —  that 
every  man  for  an  injury  to  his  lands  or  goods  shall  have  remedy  by 
due  course  of  law,  and  right  and  justice  administered  without  sale, 
denial  or  delay  —  and  that  no  law  impairing  contracts  shall  be 
made  —  and  when  the  people,  to  guard  against  transgressions  of  the 
high  powers  delegated  by  them,  declared  that  these  rights  are 
excepted  out  of  the  general  powers  of  government,  and  shall  for- 
ever remain  inviolate,  they,  for  their  own  safety,  stamped  upon  the 
right  of  private  property  an  inviolability  which  cannot  be  frittered 
away  by  verbal  criticism  on  each  separate  clause,  nor  the  united 
fagot  broken,  stick  by  stick,  until  all  its  strength  is  gone. 

There  is  a  clear  implication  from  the  primary  declaration  of  the 
inherent  and  indefeasible  right  of  property,  followed  by  the  clauses 
guarding  it  against  specific  transgressions,  that  covers  it  with  an 
aegis  of  protection  against  all  unjust,  unreasonable  and  palpably 
unequal  exactions  under  any  name  or  pretext.  Nor  is  this  sanctity 
incompatible  with  the  taxing  power,  or  that  of  eminent  domain, 
where,  for  the  good  of  the  whole  people,  burdens  may  be  imposed  or 
property  taken. 

I  admit  that  the  power  to  tax  is  unbounded  by  any  express  limit 
in  the  constitution  —  that  it  may  be  exercised  to  the  fuD  extent  of 
the  public  exigency.  I  concede  that  it  differs  from  the  power  of 
eminent  domain,  and  has  no  thought  of  compensation  by  way  of  a 
return  for  that  which  it  takes  and  applies  to  the  public  good,  fur- 
ther than  all  derive  benefit  from  the  purpose  to  which  it  is  applied. 
But,  nevertheless,  taxation  is  bounded  in  its  exercise  by  its  own 
nature,  essential  characteristics  and  purpose.  It  must,  therefore, 
visit  all  alike  in  a  reasonably  practicable  way,  of  which  the  legisla- 
ture may  judge,  but  within  the  just  limits  of  what  is  taxation. 
Like  the  rain,  it  may  fall  upon  the  people  in  districts  and  by  tumsi 
but  still  it  must  be  public  in  its  purj^ose,  and  reasonably  just  and 
equal  in  its  distribution,  and  cannot  sacrifice  individual  right  by  a 
palpably  unjust  exaction.    To  do  so  is  confiscation,  not  taxation, 
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extortion,  not  assessment^  and  falls  within  the  clearly  implied 
restriction  in  the  bill  of  rights. 

It  is  found  by  the  master,  and,  if  it  had  not  been  found  by  him,  it 
u  perfectly  obyious  that  this  ayenue  will  be  one  of  general  public 
benefit;  and  specially  that  it  will  be  of  great  convenience  and 
individual  benefit  to  citizens  and  tax  payers,  beyond  the  limit  of 
taxation  along  the  road,  both  laterally  and  terminally. 

Indeed,  beyond  its  southern  terminus  its  benefits  reach  a  con- 
siderable distance  into  the  county  of  Washington.  This  brings  it 
within  the  principle  of  Hammett  v.  Hie  City  of  FJnladelphia,  supra, 
expressed  in  these  words,  at  the  conclusion  of  the  opinion  of  our 
brother  Shab8W00d:  ''Local  assessments  can  only  be  constitu- 
tional when  imposed  to  pay  for  local  improvements,  clearly  con- 
ferring special  benefits  on  the  properties  assessed,  and  to  the  extent 
of  these  benefits.  They  cannot  be  imposed  when  the  improvement 
is  either  expressed,  or  appears  to  be,  for  general  benefit."  I  con- 
curred in  that  opinion,  and  I  see  no  reason  to  regret  my  concur- 
rence; but,  on  the  contrary,  I  see  in  the  present  case  much  to 
confirm  it;  and  the  examination  I  have  just  made  into  the  power  of 
sjiecial  taxation,  it  seems  to  me,  tends  to  confirm  and  strengthen 
wliat  wafl  so  well  reasoned  in  Hammett  v.  The  City,  Indeed,  I  con* 
siller  it  a  fortunate  circumstance  that  that  case  came  up,  for  it  led 
to  an  inquiry  into  the  power  of  special  taxation,  which  was  in  danger 
of  running  wild  by  insensible  degrees,  and  leading,  before  we  had 
become  aware  of  it,  into  the  exercise  of  a  bastard  power,  dangerous 
to  the  right  of  private  property,  and  violative  of  the  provisions  in 
the  bill  of  rights,  placed  there  for  its  protection.  In  questions  of 
power  exercised  by  agents,  it  is  sometimes  the  misfortune  of  com- 
munities to  be  carried,  step  by  step,  into  the  exercise  of  illegitimate 
powers  without  perceiving  the  progression,  until  the  usurpations 
become  so  firmly  fixed  by  precedents,  it  seems  to  be  impossible  to 
recede  or  to  break  through  them."  The  majority  opinion  in  that 
case  did  not  then,  and  this  opinion  does  not  now,  dispute  the  long 
recognized  power  of  local  taxation  for  local  improvements,  according 
to  the  benefits  confen-ed;  but  they  meet  and  dispute  departures 
from  that  power,  which,  if  recognized,  will  land  in  the  overthrow  of 
the  right  of  private  property.  Laws  which  cast  the  burdens  of  the 
public  on  a  few  individuals,  no  matter  what  the  pretense,  or  how 
teeming  their  analogy  to  constitutional  enactments  are,  in  their 
€csence,  despotic  and  tyrannical,  and  it  becomes  the  judiciary  to 
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stand  finnly  by  the  fandameiital  law,  in  defense  of  those  general, 
great  and  essential  principles  of  liberty  and  free  goyemment,  for  the 
eatabliahment  and  perpetuation  of  which  the  constitntion  itself  was 
onlained.  Shonld  we  now  suffer  this  law  to  pass  without  judicial 
criticism  and  condemnation  upon  a  false  analogy  of  the  frontage 
rule  in  cities  and  large  towns,  we  should  lea?e  open  a  door  for  future 
impositions  upon  private  property,  so  wide  and  spacious,  errors  the 
most  odious  and  of  enormous  proportions  would  enter  in. 

Far  these  reasons,  the  decree  belaw  is  affirmed. 


MoMasiebs,  plaintiff  in  error,  t.  Pekksylvakia  R  R  Ga 

(flOPeiiiLSt.974.) 
Oommtm  carrier — effect  of  etutom  an  temUnaUtm  of  UdbQU/y, 

Custom  0r  usage  will  control  the  general  law  of  liabillt j  of  common  carrien. 
Defendants,  a  railroad  companj,  deUyered  a  barrel  of  sugar  at  a  way  station 

where  thej  had  no  warehooae,  bat  gave  no  notice  to  plaintiff,  the  consignee. 

It  was  proyed  that  it  was  the  custom  for  consignees,  at  that  station,  to  be 

present  to  receiye  goods  directed  to  them.    Hdd,  that  a  deliyery  on  the  plat 

form  was  a  good  deliyery  under  the  custom. 

Action  against  a  railroad  company  to  recoyer  for  the  loss  of  a 
barrel  of  sugar  consigned  to  plaintiff.  The  case  inyolyes  the  effect 
of  curtom  on  the  termination  of  a  common  carrier's  liabiUty,  and 
the  opinion  sufficiently  states  the  facts  to  which  the  principles  laid 
down  are  applied.  The  yerdict  was  for  defendants.  Plaintiff  took 
out  a  writ  of  error. 

R.  E.  Stewart,  for  plaintiff  in  error. 

/•  Dalzell  (with  whom  was  J.  H,  Hampton),  for  defendants  in  error. 

T?0MnK>ir9  0.  J.  The  important  question  of  this  case  is,  whether 
fche  common  liability  of  common  carrierEf,  in  its  application  to  car- 
riers by  raily  has  been,  or  is,  subject  to  be  modified  by  usage  or 
custom.    That  it  has  been  materially  modified  in  its  application  to 
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the  mode  of  carrying  from  what  it  was  and  is,  under  the  old  modes 
of  transit  by  wagons  or  by  water-craft,  every  one  knows.  By  the 
former,  the  carrier's  liability  only  ceased  with  a  deliyery  of  the  goods 
to  the  person,  or  at  the  residence  or  place  of  business  of  the  con- 
signee; and,  by  the  latter,  on  giving  notice  of  their  arrival  at  the 
usual  place  of  delivery  to  the  consignee,  and  care  of  the  goods  for  a 
reasonable  time  to  enable  him  to  take  them  away.  Custom  has 
modified  this,  as  is  shown  in  2  Sedf.  on  Bailways,  51,  52;  5  Dutch. 
(1  K.  J.)  393;  60  Penn.  St  109;  manifestly  because  of  the  inap- 
plicability of  the  old  system  to  the  new  mode  of  transit.  Every 
day  the  old  rule  is  being  gradually  modified  by  contract,  usage  or 
notice,  to  fit  it  to  the  new  order  of  business  in  that  line.  Indeed, 
the  whole  system  of  the  Jaw  of  common  carriers  grew  out  of  cus- 
toms molded  ii^to  form  and  made  practical  by  the  courts  in  Eng- 
land, and  hence  for  a  long  time,  when  suits  were  brought  against 
persons  engaged  in  the  carriage  of  goods  and  merchandise,  the 
action  was  called  an  action  upon  the  custom  of  the  realm.  In 
modem  times,  the  practice  is  to  sue  upon  the  contract  It  would  be 
strange  if  the  process  of  improvement  by  custom  and  usage  is  to 
stop  just  here  and  go  no  further.  I  regard  it  as  a  matter  not 
debatable  at  this  day,  that  a  custom  so  long  persisted  in  as  to  lie 
known  and  practiced  by  a  community  shall  not  become  the  law  of 
the  particular  business  in  which  it  exists  in  the  community,  from 
which  the  presumption  will  arise  that  it  is  in  the  view  of  the  parties 
who  contract  about  the  subject-matter  of  it,  and  depend  that  it  will 
be  the  interpreter  of  their  contracts  whenever  they  leave  room  for  a 
resort  to  it  In  other  words,  where  the  express  terms  of  the  con- 
tracts do  not  exclude  it,  usages  of  this  kind  in  trade,  which  have  a 
like  effect  when  clearly  established,  are  generally  found  in  practice 
to  exhibit  a  superior  adaptedness  to  the  convenience  and  wants  of 
the  community  to  those  which  are  superseded  by  them,  and  in  this 
way  development  and  progress  results.  It  is  hardly  necessary  to  say 
that  all  usages  that  become  customs  must  be  reasonable,  for  it  is  not 
likely  in  modem  times  that  any  thing  else  would  be  suffered  to  grow 
mto  a  custom,  nor  that  it  must  be  continued,  for  otherwise  it  would 
never  become  a  custom ;  still,  both  these  elements  are  requisites,  and 
also  that  they  be  peaceably  acquiesced  in  by  all  acting  within  the 
scope  of  their  operations.  Let  us  now,  therefore,  endeavor  to  apply 
these  generalizatiomrto  the  case  in  hand,  so  far  as  they  are  applica- 
ble to  it 
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On  the  8th  of  August,  1868,  the  plaintiff  bought  a  barrel  of 
sugar  at  the  city  of  Pittsburg,  and  directed  his  merchants  to  ship  it 
to  him  at  Turtle  Greek,  a  way-station  on  the  defendants'  road,  some 
dozen  or  fourteen  miles  from  the  city,  the  next  day.  They  did  so, 
and  paid  freight ;  but  the  plaintiff  never  got  the  sugar,  although  he 
sent  for  it ;  but,  from  the  evidence,  most  likely  not  on  the  day  it  was 
shipped,  but  on  the  second  day.  It  became  a  question,  therefore,  on 
the  trial,  whether  the  defendants'  servants  actually  delivered  the 
sugar  on  the  platform  of  that  station  on  the  day  it  should  have 
arrived  there.  The  verdict  of  the  jury  was  a  finding  that  it  was  so 
delivered  as  stated  by  defendants'  witnesses. 

The  defendants  had  no  warehouse  at  that  place,  and  gave  no 
notice  to  the  consignee  that  the  sugar  had  been  delivered  at  that 
place,  but  insisted  that  it  was  the  custom  for  consignees  to  be 
present  themselves,  or  by  somebody  for  them,  to  receive  goods 
shipped  for  them  by  rail  to  that  place.  This  custom  was  testified  to 
by  the  plaintiff  himself,  and  also  by  the  conductor  of  the  local 
freight  train,  and  the  proof  was  not  at  all  controverted.  Was  this 
uncontroverted  custom  suflBcient  excuse  for  the  want  of  ware- 
housing, and  of  notice  to  the  consignee  by  defendants?  The 
learned  judge  thought  it  was,  and  so  instructed  the  jury,  and  there 
was  a  verdict  for  the  defendants.  In  other  words,  he  held  a  delivery 
on  the  platform  a  good  delivery  under  the  custom. 

That  a  custom  or  usage  will  control  the  general  law  of  liability  of 
carriers  is  shown  by  many  cases.  I  will  quote  briefiy  from  a  few 
of  the  decisions  to  that  effect,  as  also  from  some  of  our  most 
reliable  text-writers.  Among  the  clearest  and  strongest  of  the 
decisions  on  the  point  is,  The  Farmers  and  Mechanic^  Bank  v. 
TJie  CJtamplain  Transportation  Co.,  23  Vt.  186.  The  question  arose 
on  the  sufficiency  of  the  delivery  of  a  package  of  money  carried  by 
the  transportation  company  for  the  bank.  The  case  was  before  the 
supreme  court  of  Vermont  three  times,  and  that  court>  says  Parsons, 
in  his  note  to  it,  "  has  uniformly  held  that,  in  the  absence  of  any 
special  contract,  a  delivery  to  the  wharfinger,  without  notice,  if  war- 
ranted by  the  usage  of  the  place,  was  sufficient,  and  discharged  the 
defendants  from  all  liability."  Judge  Redfield  appends  this  as 
a  note  to  section  2,  p.  51,  2d  volume  of  his  work  on  Hallways,  where 
he  says :  "  That  transportation  being  confined  to  a  given  line,  accord- 
ing to  the  ordinary  and  reasonable  course  of  business,  goods  must 
ho  delivered  and  received  at  the  stations  of  the  company."    Angell 


MAY  TERM,  1871.  £67 


McManters  ▼.  Pennsylvania  R&ilioad  Co. 


on  Carriers,  §  316  (3d  ed.),  lays  it  down  thus:  "  But  the  carrier 
may  be  permitted  to  prove  that  the  uniform  usage  and  course  of  busi- 
ness in  which  he  is  engaged  is,  to  leave  goods  at  his  usual  stopping- 
places  in  the  town  to  which  they  are  directed,  without  notice,  and  if 
such  usage  has  been  so  long  continued  as  to  justify  a  jury  to  find 
that  it  was  known  to  the  employer  the  carrier  will  be  discharged.'' 
The  text  of  this  placitum  is  supported  to  the  letter,  almost,  by  the 
case  of  Gribson  v.  Culver ,  17  Wend.  305.  In  that  case  also,  there  are 
two  English  cases  cited,  which  give  very  clear  countenance  to  the 
doctrine  announced,  namely,  Garside  v.  Tlie  Proprietors  of  the  Trent 
and  Mersey  Nav.  Co.,  4  T.  R  581,  in  which  it  was  held  that  the 
usage  and  course  of  business  were  properly  received  to  determine 
whether  the  defendants,  at  the  time  when  the  goods  were  lost,  held 
them  as  common  earners,  or  were  wharfingers  for  the  plaintiffs. 
The  proof  was  conlined,  too,  to  the  course  of  business  of  that  par- 
ticular line  of  stages,  and  on  this  ground  the  cause  was  determined 
in  favor  of  the  defendants.  The  other  case  is  Hyde  v.  Saniey  5  T.  R 
889,  and  it  was  agreed  by  the  judges  that  carriers  by  canal  must,  by 
the  general  law,  make  a  personal  delivery  to  the  consignee,  but  that 
this  obligation  might  be  affected  by  the  custom  of  the  trade.  This 
is  very  clearly  shown  in  Van  Santvoord  v.  8t,  John  &  Toucey,  6 
Hill,  157,  where  the  same  doctrine  is  clearly  maintained.  Our  own 
case  of  Cope  v.  Cordova,  1  Rawle,  203,  is  full  to  the  same  effect 
Rogers,  J.,  in  delivering  the  opinion  of  the  court,  among  other 
things,  said:  "If  a  special  verdict  had  found  a  uniform  usage  the 
one  way  or  the  other,  we  should  have  held  ourselves  bound  by  the 
custom;  for  I  fully  accede  to  the  principle,  that  the  mode  of  delivery 
is  regulated  by  the  practice  of  the  place.  The  contract  is  supposed 
to  be  made  in  reference  to  the  usage  at  the  port  of  delivery.  But  il 
no  usage  had  been  found,  we  hold  it  equally  clear,  that  we  should 
be  governed  by  the  general  custom."  This  is  a  clear  recognition  oi 
the  power  of  custom  to  regulate  the  liability  of  common  carriers, 
and  I  need  not  further  multiply  cases  to  prove  a  matter  so  consonant 
to  reason  as  this.  The  cases  cited  by  the  plaintiff  in  error  are  good 
law,  but  relate  to  adjudications  on  the  law  of  carriers,  without  any 
reference  to  the  question  here,  viz.:  How  far  it  is  within  the  usage 
and  course  of  business  to  modify  the  duties  and  liabilities  of  com- 
mon carriers.  But,  in  all  cases  where  this  is  relied  upon  by  the  car- 
rier, the  custom  or  usage  must  be   clearly  proved,  and  that  the 
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employer  knew  it^  or  is  presumed  to  know  it^  by  reason  of  its  gener- 
ality in  the  neighborhood  where  it  is  claimed  to  ezisti 

The  case  below  was  well  ruled.  Both  points,  the  deliyery  of  the 
sugar  and  the  custom,  were  found,  on  proper  instructions,  in  favor  of 
the  defendant.    There  being  no  error  in  the  record,  the  judgm^it  is 

Affirmed. 


AiiBBiOAK  ExpsBss  Oo.,  plaintiff  in  error,  y.  Sbookd  National 

Bakk. 

(«0PeuuSt.8M.) 
Bxpresi  company —  UabHity  beyond  route — effect  of  rettriet4on$. 

An  express  company  received  a  package  of  money  from  a  bank  at  T.,  to  be 
transmitted  to  L.,  and  in  their  receipt  they  undertook  to  **  forward  to  tile 
nearest  place  of  destination  reached  by  this  company."  By  the  oonditkuui 
in  the  receipt,  the  company  were  not  to  be  liable  **  except  as  forwarders 
only,  *  *  *  or  for  any  default  or  negligence  of  any  person  or  corpora, 
tion  to  whom ''  the  package  should  be  delivered,  "  at  any  place  of  the  estab- 
lished route  run  by  this  company/'  and  such  person  or  corporation  was  to  be 
taken  to  be  the  agent  of  the  consignor.  To  reach  L.,  the  package  was  cai^ 
riod  by  three  other  express  companies,  but  the  consignee  at  L.  refused  to 
receive  it,  and  directed  it  to  be  returned  to  T.,  to  which  place  it  was  carried 
by  the  same  routes.  On  its  arrival  there,  and  return  to  the  bank,  it  was 
found  that  part  of  the  money  had  been  abstracted.  In  an  action  by  the 
bank  against  the  express  company  at  L.,  the  judge  charged  that  the  com- 
pany were  bound  by  the  contract  to  carry  the  package  safely  to  L.,  and  that 
the  burden  of  proof  was  on  the  company  to  show  how  the  loss  occurred. 
Beld  error,  and  that  at  most  the  defendant  company  were  liable  as  carrieia 
only  to  the  end  of  their  route,  and  beyond  that  only  as  forwarders ;  also,  that 
the  jury  should  have  been  instructed  that,  if  the  evidence  satisfied  them 
that  the  loss  had  not  occurred  on  defendant  company's  route,  either  in  going 
or  returning,  but  on  some  other  part  of  the  route,  and  that,  in  the  perform- 
ance of  their  duties  as  forwarders,  they  had  used  reasonable  diligence  in  the 
selection  of  proper  carriers,  defendant  company  were  not  liable. 

ACTiOK  by  The  Second  National  Bank  of  Titusville  agdnst  The 
American  Express  Company,  to  recover  for  the  loss  of  part  of  a 
package  of  money,  delivered  to  defendants  to  be  carried  to  Lan- 
caster, Penn.     The  package  contained  11,900  when  deliyered  to 
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defendants,  and  was  addreesed  to  Amos  Fuuk,  Lancaster,  Ponn.  The 
route  of  defendants  extended  only  to  Corrj ;  from  Corry  to  Lan- 
caster, three  other  express  companies  sncoessively  had  the  route. 
The  receipt  given  to  plaintiff  was  as  follows : 

"Ambricax  Express  Company,  ^ 

"  TiTUSViLLE,  Penn.,  May  26tt,  1806.  f 

'^  The  American  Express  Company  do  a  general  express  businesi 

between  all  the  principal  cities  and  towns  of  the  States  of  New 

York,   Kentucky,  Wisconsin,    Western    Pennsylvania,    Michigan, 

Missouri,  Ohio,  Illinois,  Minnesota,  Indiana,  Iowa,  Canada,  and 

connecting  with  other  responsible  expresses  to  all  parts  of  the  world. 

"  Livingston,  Fargo  &  Co.,  Buffalo. 

"Wells,  Butterfield  &  Co.,  New  York." 


^  Beceived  of  Second  National  Bank,  Titusville,  Penn.,  one  package, 

to  contain  bank  notes  valued  at  nineteen  hundred  dollars,  marked 

Amos  Funk,  Esq.,  Lancaster  City,  Pennsylvania^  which  we  undertake 

to  forward  to  the  nearest  point  of  destination  reached  by  this  company, 

subject  expressly,  to  the  following  conditions,  viz.:    This  company 

is  not  to  be  held  liable  for  any  loss  oi  damage  except  as  forwarders 

only,  nor  for  any  loss  or  damage  by  fire,  by  the  dangers  of  navigi^ 

tion,  by  the  act  of  Ood,  or  of  the  enemies  of  the  government,  the 

restraints  of  government,  mobs,  riots,  insurrections,  pirates,  or  from 

or  by  reason  of  any  of  the  hazards  or  dangers  incident  to  a  state  of 

war.    Nor  shall  this  company  be  liable  for  any  default  or  negligence 

of  any  person,  corporation  or  association,  to    whom  the  above 

described  property  shall  or  may  be  delivered  by  this  company,  for 

the  performance  of  any  act  or  duty  in  respect  thereto,  at  any  place 

or  point  off  the  established  routes  or  lines  run  by  this  company,  and 

any  such  person,  corporation  or  association  is  not  to  be  regarded, 

deemed  or  taken  to  be  the  agent  of  this  company  for  any  such  pur- 

]^<>se,  but,  on  the  contrary,  such  person,  corporation  or  association 

shall  be  deemed  and  taken  to  be  the  agent  of  the  person,  corporation 

or  association  from  whom  this  company  received  the  property  above 

described.    •    •    •    The  party  accepting  this  receipt  hereby  agrees 

to  the  conditions  herein  contained. 

"  For  the  proprietors. 

"0.  J.  Benham,  Agent '^ 

The  package  reached  Lancaster,  and  Funk,  on  being  notified  of 
its  arrival,  called  at  the  express  office,  declined  to  receive  it  and 
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directed  it  to  be  returned  to  Titusyille.  On  its  arrival  at  Titnsville 
it  was  re-delivered  to  the  bank,  when  it  was  found  to  have  been 
opened  and  11,300  abstracted  therefrom.  At  the  trial  the  judge 
charged  as  follows: 

''The  conclusion  of  the  whole  matter  is  this:  The  defendants 
being  common  carriers,  received  this  package  of  money  consigned  to 
Lancaster,  under  an  implied  contract  to  take  or  send  it  by  careful 
and  responsible  hands  to  its  destination.  They  declare,  on  the  bill 
of  lading  or  receipt,  that  they  are  doing  business  with  such  compa- 
nies to  all  parts  of  the  world.  Not  having  delivered  it  to  the  con- 
signee, they  return  it  to  the  owner  as  sound,  demand  and  receive 
pay  for  its  safe  transmission  both  ways  as  sound,  and  it  proves  to 
have  been  damaged  while  out  of  the  possession  of  the  plaintiffs 
$1,300  worth. 

**  The  law  attaches  negligence  to  the  party  thus  receiving  and 
returning  the  goods  or  package.  To  absolve  themselves  from  lia- 
bility for  this  negligence,  the  burden  of  proof  is  on  the  defendants 
to  show  how  the  loss  occurred,  so  that  the  jury  may  judge  whether 
it  was  altogether  without  any  fault  of  theirs.  You  must  judge  from 
all  the  evidence  whether  the  defendants  have  been  guilty  of  negli- 
gence, or  are  exonerated  from  liability. 

"  If,  then,  you  believe,  from  the  evidence,  that  plaintiffs  did  inclose 
11,900  in  the  envelope,  sealed  up  and  gave  it  to  the  defendants  in 
that  condition,  and  that  there  was  but  $600  in  the  envelope  when  it 
was  returned  to  the  plaintiffs,  and  that  the  defendants  have  not 
accounted  for  the  loss  in  a  manner  satisfactoiy  or  consistent  with 
their  freedom  from  blame,  then  the  law  presumes  the  loss  to  have 
occurred  through  their  negligence  and  they  are  liable.** 

The  verdict  was  for  plaintiff.  Defendants  took  out  a  writ  of 
error. 

P,  Church,  lor  plaintiffs  in  error. 

W.  S.  Morris  (with  whom  was  Douglass  <6JUcO(h/),  for  defendant 
in  error. 

Sharswood,  J.  A  fundamental  error  runs  through  and  infects 
the  whole  charge  and  the  answers  of  the  learned  judge  below  to  tha 
points  presented,  which  renders  it  unnecessary  to  discuss  the  assign- 
ments in  detail.    He  instructed  the  jury  more  than  once  that  the 
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express  company  had  agreed  to  carry  or  send  the  package  in  (|ues- 
tion  safely  to  Lancaster  and  deliver  it  to  Mr.  Funk,  to  whom  it  was 
directed.  He  entirely  put  aside,  as  of  no  validity,  the  special  con- 
tract contained  in  the  receipt,  actually  filled  up  by  the  bank,  and 
accepted  by  them,  undoubtedly  with  full  knowledge  of  its  stipula- 
tions. He  put  this,  it  would  seem,  on  two  grounds,  both  of  which 
are  unquestionably  true,  but  have  no  application  to  the  case,  viz. : 
First  That  common  carriers  cannot  so  limit  their  liability,  by  spe- 
cial notice  or  contract  as  to  exempt  themselves  from  the  consequences 
of  their  own  or  their  servants'  negligence;  and  Second.  That  if 
property  is  received  by  a  common  carrier,  and  he  fails  to  deliver  it 
safely  at  its  place  of  destination,  the  burden  is  on  him  to  prove  that 
it  was  not  lost  or  injured  while  in  his  custody;  and  in  general,  the 
only  way  in  which  he  can  do  this  satisfactorily  is  by  proving  when, 
where,  and  how  the  loss  did  actually  occur.  There  was,  however,  in 
this  case,  no  attempt  to  relieve  the  cominon  carrier  from  the  neces- 
sity of  proving  to  the  satisfaction  of  the  jury  that  the  package, 
after  its  delivery  to  the  express  company,  was  not  broken  open  and 
rifled  of  part  of  its  contents  while  in  the  possession  and  custody  of 
any  of  their  officers  or  agents.  The  learned  judge  thought,  and  so 
charged,  that  it  was  incumbent  on  them  to  prove  affirmatively 
where,  when  and  by  whose  negligence,  or  otherwise,  the  loss  had 
actually  happened.  We  think,  however,  that  this  rule  is  not  appli- 
cable to  the  case.  By  the  express  terms  of  the  contract  contained 
in  the  receipt,  the  express  company  undertook  only  to  forward  to 
the  nearest  point  of  destination  reached  by  them,  and  upon  this, 
among  other  conditions,  that  they  were  not  to  be  liable  for  any 
default  or  negligence  of  any  person  or  corporation  to  whom  they 
might  deliver  it  at  any  point  off  their  own  established  route  or  line. 
If  they  were  carriers  at  all,  it  was  only  to  the  nearest  point  of  desti- 
nation ;  beyond  that  they  were  forwarders  only.  There  was  nothing 
unreasonable,  unusual  or  unlawful  in  such  a  contract.  It  is  very 
well  settled  that  forwarders  are  not  insurers  as  common  carriers. 
They  are  liable  only  as  ordinary  bailees  to  carry  for  hire.  "  A  per- 
son," says  Mr.  Justice  Story,  "  who  receives  and  forwards  goods, 
taking  upon  himself  the  expenses  of  transportation,  for  which  he 
receives  a  compensation  from  the  owners,  but  who  has  no  concern 
in  the  vessels  or  wagons  by  which  they  are  transported,  and  no 
interest  in  the  freight,  is  not  to  be  deemed  a  common  carrier,  but  a 
mere  warehouseman  or  agenf    Story  on  Bailees,  §  502 ;  Chitty  on 
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Carriers,  18 ;  Hooper  y.  WellSy  6  Am.  Law  Keg.  N.  S.  16 ;  Jenneson  t. 
The  Camden  and  Amboy  Railroad  Co,,  4  Ahl  Law  Beg.  234;  Camden 
and  Amboy  Railroad  Co.  v.  Forsyth,  61  Penn.  St.  81. 

To  hold  that  a  forwarder  merely  is  bound  not  merely  to  clear  his 
own  skirts  of  negligence,  but  to  prove  when,  where  and  how,  the  loss 
occurred,  would  be  to  impose  wpon  him  an  obligation  which  attaches 
only  to  a  carrier,  and  not  to  an  ordinary  bailee  for  hire.  A  carrier 
who  is  bound,  at  all  eyents,  to  deliver  safely,  must  bring  himself,  by 
positive  evidence,  within  the  exceptions,  the  act  of  God,  or  public 
enemies.  Not  so  an  ordinary  bailee.  It  is  enough  for  him  to  satisfy 
a  jury,  by  the  best  evidence  in  his  power,  that  he  has  performed  his 
duty  with  care  and  fidelity,  and  that  the  loss  has  not  arisen  from 
any  default  of  himself  or  his  servants.  The  jury  then  should  have 
been  instructed  that  if  the  evidence  satisfied  them  that  the  loss  had 
not  occurred  between  Titusville  and  Oorry,  either  in  going  or  return- 
ing, but  on  some  other  part  of  the  route,  and  that,  in  ^the  perform- 
ance of  their  duties  as  forwarders,  they  had  used  all  usual  and  reason- 
able care  and  diligence  in  the  selection  of  proper  carriers,  their  ver- 
tlict  should  be  for  the  defendants. 

Judgment  reversed,  and  ve7iire  facias  de  novo  ateranfedL 


Grakt,  plaintiff  in  error,  v.  Crrr  of  Erie. 

(flQP6DD.8t.4aO.) 

Jfunidpal  eorperatian — damage  rewJttung  frem  negleet  to  moMmn  reterteir. 

By  an  act  of  the  legiBlatare,  a  city  was  empowered  to  make  a  snffident  nam- 
ber  of  reservoirs  '*  to  supply  water  in  case  of  fire."  Under  this  act  a  reeer^ 
voir  was  constracted,  but  was  afterward  partially  destroyed  by  the  dty,  so 
that  when  a  fire  occurred  on  plaintiff 's  premises,  near  by,  there  was  no 
water  in  the  reservoir  to  extingnish  It.  '  In  an  action  against  the  city  for 
damages,  held,  that  plaintiff  could  not  recover,  on  the  ground  that  it  was  die 
cretionary  with  the  city  to  construct  or  maintain  the  reservoir.  (See  noie 
p.  275.) 

Action  by  Benjamin  Grant  against  the  City  of  Erie.  Plaintiff 
alleged  that  he  was  the  owner  of  buildings  in  Erie,  which  were 
destroyed  by  fire  February  1,  1868;  that,  by  an  act  of  the  assembly 
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of  1833,  the  borough  of  Erie  was  authorized  ''to  make  and  estab- 
lish a  sufficient  number  of  reservoirs  to  supply  water  in  case  of  fire; " 
that  reservoirs  had  been  constructed  in  pursuance  of  this  authority, 
one  of  which  was  located  near  plaintiff's  buildings ;  that  in  1867,  in 
arranging  their  sewerage,  part  of  this  reservoir  was  removed^  and  it 
was  not  afterward  repaired ;  that  at  the  time  of  the  fire  there  was 
no  water  in  the  reservoir,  and,  in  consequence,  the  plaintiff's  build- 
ings were  destroyed.  At  the  trial,  the  judge  charged  that  the  con- 
struction and  keeping  in  repair  of  the  reservoirs  was  discretionary 
with  the  city,  and  that  the  city  was  not  liable.  Verdict  for  defend- 
ants.   Plaintiff  took  out  a  writ  of  error. 

■ 

/.  R.  Tfiompson  and  C.  ff.  Ourtis^  for  plaintiff  in  error,  cited 
Powell  V.  Salisburyy  2  Younge  &  Jervis,  391 ;  Conrad  v.  Ithaca^  16 
K  Y.  159 ;  IIut8on  v.  New  York,  9  id.  163 ;  Shear.  &  Eedf.  on  Neg. 
167,  §  130 ;  Rochester  White  Lead  Co.  v.  Rochestery  3  N.  Y.  468 ; 
Fiirze  V.  New  York,  3  Hill,  612 ;  People  v.  Albany ,  11  Wend.  543 ; 
McCombs  V.  Akrony  15  Ohio,  474  ;  Scott  v.  Hunter^  10  Wright,  192; 
Davenport  v.  Ruckman,  37  N.  Y.  568. 

K  Babbitt,  for  defendant  in  error,  cited  Carr  v.  N  Liberties^  11 
Gasey,  324;  FowU  v.  Alexandria,  3  Pet  398 ;  Ryan  v.  New  York 
Oentral  Railroad,  35  N.  Y,  210  ;' Pennsylvania  Railroad  v.  Kerr, 
62  Penn.  St  353. 

Shaeswoud,  J.  We  consider  the  principles  involved  in  these 
assignments  of  enor  to  have  been  authoritatively  ruled  in  Carr  v. 
Tfie  Northern  Liberties,  11  Casey,  324,  and  unless  that  decision  is 
to  be  overruled  the  judgment  below  must  be  affirmed.  In  that  case, 
a  power  was  conferred  by  its  charter  upon  a  municipal  corporation 
"to  build  and  erect  from  time  to  time,  as  might  become  necessary, 
sufficient  close  culverts  in  and  over  the  conmion  sewers  established 
in  the  district.'*  The  municipality  did  proceed  to  build  culverts  in 
exercise  of  the  power  granted  by  the  act  of  incorporation.  The 
plaintiff  alleged,  and  gave  evidence  tending  to  prove,  that  the  cul- 
verts were  not  sufficient  to  carry  off  the  water  falling  in  a  heavy  rain; 
that  in  consequence  his  store  had  been  overflowed,  and  his  stock  of 
floods  therein  damaged.  Chief  Justice  Lowrie,  before  whom  the 
.ausf)  was  tried  in  the  court  of  nisi  prius,  at  Philadelphia,  without 
hearing;  any  evidence  for  the  defendants,  entered  a  judgment  of  non« 
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Bait,  and  the  judgment  was  affinned  by  this  court.  The  same 
learned  judge  before  whom  the  case  had  been  tried,  ir>  delivering 
the  opinion  a£Srming  the  judgment,  said:  ''We  do  not  admit  that 
the  grant  of  authority  to  the  corporation  to  construct  sowers 
amounts  to  an  imposition  of  a  duty  to  do  it  Where  any  person  has 
a  right  to  demand  the  exercise  of  a  public  function,  and  there  is  an 
officer,  or  set  of  officers,  authorized  to  exercise  that  function,  thero 
the  right  and  the  authority  give  rise  to  tlie  duty ;  but  when  the 
right  depends  u]K)n  the  gi-ant  of  authority,  and  that  authority  is 
essentially  discretionary,  no  legal  duty  is  imposed."  It  is  not  easy 
to  perceive  any  ground  for  a  distinction  between  the  facts  of  that 
case  and  of  those  presented  upon  this  record. 

By  the  ninth  section  of  the  act  of  April  8,  1833,  incorporating 
the  borough  of  Erie,  the  burgess  and  councils  of  the  said  borough 
were,  among  other  things,  authorized  and  empowered  ''  to  make  and 
establish  a  sufficient  number  of  reservoirs  to  supply  water  in  case  of 
fire."  In  pursuance  of  this  authority,  they  did  make  and  establish 
a  number  of  reservoirs,  among  them  the  one  in  question,  at  the 
intersection  of  French  and  Fifth  streets.  This  reservoir  was  allowed 
to  fall  into  decay  —  was  never  repaired,  and  became  so  leaky  that  it 
was  insufficient  for  the  purpose  for  which  it  was  constructed.  The 
plaintiff  alleges  that,  in  consequence,  a  valuable  block  of  buildings, 
which  he  owned  in  the  neighborhood,  having  taken  fire  was  entirely 
consumed,  there  being  no  water  in  the  reservoir  to  extinguish  it 
To  what  extent,  if  the  water  had  been  there,  it  might  have  suc- 
ceeded in  arresting  the  fire,  and  preventing  the  entire  damage  which 
he  suffered,  is  a  matter  of  conjecture  only,  but  it  may  be  admitted 
that  it  would  to  some  extent  But  the  same  reason  existed  in  the 
case  of  the  insufficient  culvert.  To  some  extent,  it  probably  would 
have  prevented  the  injury  to  the  plaintiff  if  it  had  been  sufficient 
We  do  not  say,  because  it  is  not  necessary  to  say,  whether,  if  a  duty 
had  been  imposed  upon  the  municipality,  and  not  a  mere  discre- 
tionary authority  conferred  upon  them,  that  their  negligence  in  the 
premises  would  not  have  constituted  a  good  cause  of  action.  It  may 
be  doubted  whether  it  would  be  a  case  to  which  the  maxim  causa 
proxima  non  remota  spectatur  has  any  application.  The  purpose  '^f 
the  reservoir  being  to  extinguish  fires,  and  the  fire  having  been 
shown  not  to  have  been  extinguished,  in  consequence  oi  the  .ion- 
performance  of  the  duty  imposed,  it  would  be  no  answer,  perhaps, 
to  say  that  the  proximate  cause  of  the  injury  was  the  fire,  ind  the 
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want  of  water  only  the  remote  cause.  If  it  were  made  the  dnty  of  a 
municipality  to  station  a  police  officer  at  a  particular  comer,  to  pro- 
tect the  foot  passengers  from  being  ran  over  by  passing  yehicles,  it 
maj  be  doubted  whether  it  would  be  an  answer  to  an  action,  to  say 
that  the  cause  of  the  injury  was  the  horse  and  wagon,  and  not  the 
absence  of  the  officer.  But  if  the  municipality  were  Tested  with  the 
authority  to  employ  and  keep  on  foot  a  sufficient  police,  no  one  can 
surely  pretend  that  a  foot  passenger,  run  over  by  a  wagon,  could  sue 
the  corporation  for  damages,  even  though  he  should  be  able  to  show 
that  they  had  formerly  kept  an  officer  at  that  place  for  that  purpose, 
and  had  withdrawn  him,  or  that  he  had  been  guilty  of  negligence  in 
the  performance  of  his  duties.  That  would  be  a  case  precisely 
analogous  to  the  one  now  before  us. 

Judgment  affirmed. 

Note.  —  In  WJieeUr  ▼.  OUy  of  Cindnfutti,  2  Am.  R.  868,  it  was  held  that  a  olty,  author- 
ized by  statute  to  establish  a  Are  department  and  procure  engines,  etc.,  necessary  to 
extlniruisb  fires,  is  not  liable  to  an  Individual  whose  house  has  been  burned,  for  any 
defect  In  the  execution  of  such  power,  nor  for  a  neglect  of  duty  on  the  part  of  fire 
companies  or  their  officers.  ^  Rsp.  • 


BosHi's  Appeal^ 

(flQFennSt.4tt.) 
EodeeicuHeal  law^HOe  to  property,  ete.,  of  a  dMded  eongreffathn. 

The  title  and  use  of  the  property  of  a  divided  congregation,  and  the  offlcei 

pertaining  thereto,  belong  to  that  portion  which  adheres  to  the  denomination 

and  conforms  to  its  rules. 
A  daanis  of  the  German  Reformed  church  of  the  United  States,  sitting  as  an 

ecclesiastical    court,  declared  certain  offices  held  by  defendants  vacant. 

Hdd,  that  this  decision  was  binding  on  the  dvll  courts.    {See  note,  p,  288.) 

Bill  in  equity  filed  by  Andrew  Koehler,  Henry  Roshi,  Henry 
Sha£Fer^  Conrad  Beitz  and  John  Ehtuner  against  Peter  Roshi^  Adam 
Hill,  Jacob  Bauer,  Adam  Sundaker  and  Robert  Koehler,  praying 
that  the  respondents  be  declared  trespassers  and  intruders  on  (^rtain 
church  property  and  offices,  and  that  an  injunction  be  granted 
reetraining  the  defendants,  and  any  one  under  them,  from  inter- 


276  PENNSYLVANIA, 


Boshl's  AppeaL 


tering  with  the  said  church  property ;  and  for  general  relieL  The 
case  was  referred  to  a.  master. 

The  master  reported  that  the  congregation  had  been  organized  in 
]  835^  by  the  Bey.  Philip  Zaiser,  as  minister  of  the  German  Beformed 
church  in  the  United  States,  by  the  authority  of  the  synod,  who 
upon  his  report  accepted  it  as  a  member  of  that  church,  and  the  lot 
was  conveyed  for  their  use.  St  Paul's  classis  was  formed  in  I86I9 
.and  the  church  was  represented  in  it  by  a  lay  delegate,  in  each  of 
the  years  from  1861  to  1867  inclusive.  On  the  1st  of  January,  1868, 
Peter  Boshi,  Adam  Hill,  Jacob  Bauer  and  Adam  Gundaker  were 
elected  elders  and  deacons ;  and  then  Bev.  Bobert  Eoehler  took  charge 
of  the  congregation  as  pastor,  and^the  congregation  soon  after  divided 
into  about  equal  parts.  On  the  21st  of  January,  1869,  complaint 
was  made  to  two  of  the  elders,  charging  Mr.  Koehler  with  immoral 
conduct,  and  demanding  an  investigation ;  the  investigation  was 
denied.  Complaint  against  this  action  was  made  to  St.  Paul's  classis, 
who  appointed  a  committee  to  investigate  the  matter  and  report 
such  action  as  might  be  proper  to  the  next  annual  meeting  of  the 
classis. 

"  The  committee,  among  other  things,  reported,  that  the  parties  in 
possession  denied  the  authority  of  the  classis,  and  were  not  served 
by  one  of  her  ministers  and  disregarded  the  rules  of  the  Beformed 
church;  that  those  acting  with  the  complainants  were  a  majority  of 
the  original  congregation,  and  were  faithful  to  the  authority  of  the 
church,  and  had  been  imposed  on  by  men  who  improperly  style 
themselves  the  consistory  of  Greenwood  church,  and  who  had  forced 
on  the  congregation  R  Eoehler  as  a  minister,  without  submitting  to 
an  election  of  the  people ;  the  report  of  the  committee  set  out  other 
failures  of  duty  by  the  consistory ;  and  further,  that  they  allowed 
B.  Koehler  to  preach  while  under  a  charge  for  immoral  conduct, 
and  the  committee  had  ascertained  the  charge  to  be  well  founded ; 
although  the  consistory  refused  to  take  notice  of  the  complaint,  all 
the  consistory  but  one  had  been  acting  without  having  been  regularly 
installed.  Under  all  the  facts,  the  committee  concluded  that  the 
Greenwood  church  had  no  properly  constituted  consistory,  and  that 
the  offices  of  elders  and  deacons  were  vacant  They  further  reported 
that  the  congregation  had  been  founded  as  ''  a  German  Beformed 
congregation,  subject  to  the  authority  of  the  German  Beformed 
church,"  and  in  that  capacity  acquired  the  property;  that  the  church 
had  been  served  for  about  twenty-eight  years,  except  three  or  four 
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years  of  tronble  in  the  church,  by  Oerman  Reformed  ministers;  the 
church  had  been,  on  her  own  application,  united  by  the  daasis  with 
other  congregations  to  make  a  change ;  had  participated  daring  that 
time  in  the  election  of  delegates  to  classis  and  by  numerous  other 
acts  shown  that  she  regarded  herself  '^  a  member  of  our  church," 
aad  it  would  be  gross  neglect  in  the  classis  to  permit  its  destruction 
**  as  one  of  our  body  by  non-interference  and  silence  against  the 
machinations  of  secession  and  infidelity.''  The  committee  recom- 
mended the  passage  of  resolutions  by  the  classis  as  follows: 

**  1.  That  the  German  Reformed  congregation  at  Greenwood  was 
a  member  of  the  German  Reformed  church  in  the  United  States ; 
that  St  Paul's  classis  had  jurisdiction  of  the  congregation,  and  that 
any  one  not  acknowledging  that  jurisdiction  could  not  be  an  officer 
Or  member  of  the  congregation. 

'^  2.  That  the  offices  of  elders  and  deacons  of  the  church  be  declared 
Tacant. 

"  3.  That  the  members  adhering  to  the  faith,  discipline  and  doc- 
trine of  the  German  Reformed  church  be  required  to  meet,  on 
proper  notice,  on  or  before  the  15th  day  of  July,  1869,  to  elect  elders 
and  deacons,  to  act  as  a  consistory  and  a  boiurd  of  trustees  in  the 
congregation. 

"  These  resolutions  were  adopted  by  the  classis,  June  7, 1869,  and 
on  the  22d  of  the  same  month  the  complainants  were  elected  elders 
and  deacons. 

*  The  congregation  wa^part  of  the  Watson  Run  charge;  Rev. 
Frederick  Wahl  was  installed  pastor  over  the  two  congregations  in 
May,  1869,  and  preached  to  the  Greenwood  congregation  on  three 
Sundays,  the  last  being  on  the  5th  of  September,  1869,  since  when 
the  defendants  took  possession  of  the  church  and  hold  it  against 
the  plaintiffs." 

The  master  decided  "  that  this  church  is  a  member  of  the  German 
Reformed  church  of  the  United  States  and  of  St  Paul's  classis,  and 
subject  to  the  ecclesiastical  jurisdiction  of  said  classis.  This  con- 
gregation became  divided  in  1868 ;  the  division  originated  in  the 
selection  of  Rev.  Robert  Koehler  as  minister  or  pastor  of  the  church. 
The  plaintiffs  claimed  that  Rev.  Koehler  was  unfit  for  the  place 
assigned  him,  and  made  complaint  against  him  to  the  defendants, 
the  elders  and  deacons  of  tlie  church,  who  had  been  elected  January 
1, 1868,  charging  Koehler  with  immoral  conduct,  and  demanding  an 
investigation  of  the  charga    This  demand  not  being  complied  with. 
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St.  Paul's  classifly  on  complaint  made  to  them,  instituted  the  inquiry, 
and  sitting  as  an  ecclesiastical  court,  decided  and  so  recorded  on 
their  minutes,  at  their  annual  meeting  held  at  Brady's  Bend,  Peuu., 
January  7, 1869,  that  said  classis  have  ecclesiastical  jurisdiction  of 
tl.is  church,  and  declared  the  offices  held  by  the  defendants  viic^atit 
This  decrision  is  binding  upon  our  courts.     ♦♦♦♦♦♦♦ 

"As  to  the  title  of  the  property  and  the  right  to  its  use,  which 
seems  to  be  the  important  point  in  dispute  between  these  pailies,  I 
can  come  to  no  other  conclusion  than  that  it  belongs  to  the  German 
Reformed  congregation  of  Greenwood  township  (now  Union  town- 
ship), to  those  who  approye  of  the  doctrines  professed  and  the  fonns 
of  worship  in  practice  in  the  government  of  the  church  with  which 
it  was  connected  at  the  time  the  trust  was  declared,  and  is  so  whether 
they  be  a  minority  or  majority  of  the  congregation/* 

After  exceptions  by  the  defendants,  the  court  confirmed  the  report 
and  decreed: 

"  That  the  ownership  and  control  of  said  property  and  house  of 
worship  is  in  the  complainants  as  trustees  thereof,  and  in  the  con* 
gregation  which  they  represent,  and  that  possession  thereof  be 
delivered  to  them  as  such  trustees  and  representatives,  and  that 
respondents  be  perpetually  enjoined  from  interfering  therewith  in 
any  other  mode  or  manner  than  that  permitted  by  the  rules,  regula- 
tions and  discipline  of  the  German  Keformed  church  of  the  United 
States. 

The  defendants  appealed  to  the  supreme  court 

C7.  R.  Marsh  and  Douglass  <&  McCoy ^  for  appellants.  It  is  not 
an  implied  condition  of  the  grant,  in  trust  for  the  use  of  the  Ger- 
man Reformed  church  and  congregation  of  Greenwood,  that  the 
church  shall  remain  connected  with  any  pai*ticular  church  judica- 
tory. Presbyterian  Congregation  v.  Johnston^  1  W.  &  S.  9  ;  Luthe- 
ran Congregatio7i  of  Fine  Hill  v.  St.  MichaeVs  Evangelical  C/iurchf 
12  Wright,  20.  The  appellees  had  a  remedy  at  law,  and  the  court 
of  equity  will  not  interfere.  Oallaglisr  v.  TJ^e  Fayette  Railroad  Co^ 
2  id.  102 ;  Updegraff  v.  Grafts,  11  id*  103 ;  Patterson  v.  Lane,  11 
Casey,  275;  Ei/e  v.  Geyer,  9  P.  P.  Smith,  393;  Phipps  v.  Jones,  8 
Uarr.  260.    . 

CI  M,  Brush  and  S,  M.  Pettis,  for  appellants,  cited  Kisor^s  Afpcal^ 
32  P.  F.  Smith,  428;  Gump's  Appeal,  15  id.  476;  Schnorr^s  ApjHtd. 
17  id.  138  (5  Am.  R  415). 
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Shabswood,  J.  The  question  whether,  under  the  equity  powers 
conferred  by  the  act  of  assembly  of  June  16, 1836,  upon  the  courts 
of  common  pleas,  those  courts  have  jurisdiction  of  such  a  cause  of 
complaint  as  is  set  forth  in  the  bill  in  this  case  has  been  con- 
CiltjreJ  and  settled  by  this  court  in  Kisor^s  Appeal,  12  P.  F. 
Smith,  ^428.  It  had  often  been  assumed  and  exercised  without  dis- 
p  ite,  and  with  the  implied  recognition  of  this  court  If  a  private 
partnership  or  a  corporation  falls  into  confusion  affecting  all  its 
members,  there  is  no  adequate  remedy  at  law  —  no  better  remedy 
than  a  proceeding  in  equity  to  settle  the  rights  of  the  parties,  and  to 
stay,  by  injunction,  the  inconvenience  and  disturbance  caused  by 
opposite  factions  pretending  to  act  as  the  society.  Xerr  v.  Trego,  11 
Wright,  295.  "  It  is  the  very  remedy,"  said  Chief  Justice  Lowrie, 
"  usually  adopted  when  churches  divide  into  parties,  and  we  applied 
it  in  three  such  cases  in  the  last  year.  Therein  we  decided  directly 
on  the  rights  of  property,  because  that  became  the  aim."  Indeed,  a 
religious  society,  incorporated  or  unincorporated,  is  but  the  trustee 
of  a  charity,  and  it  has  always  been  peculiarly  within  the  province 
aiul  duty  of  a  court  of  equity  to  prevent  the  diversion  of  property, 
held  in  trust  for  such  purposes,  from  the  object  and  design  of  the 
orignal  endowment  Hence,  it  is  not  merely  because  the  courts  of 
common  jileas  are  invested  with  the  jurisdiction  and  powers  of  a 
court  of  chancery,  so  far  as  relates  to  "  the  supervision  and  control  of 
unincorporated  societies,"  as  well  as  corporations,  but  also  as  to ''  the 
control  of  trusts,"  and  "  the  care  of  trust  property,"  that  the  juris- 
diction of  the  court  below  in  this  case  must  now  be  considered 
as  beyond  all  question. 

The  principle  which  governs  m  all  such  cases  is  old  and  well 
settled,  and  has  been  frequently  asserted  by  this  court.  Whenever 
a  church  or  religious  society  has  been  originally  endowed  in  con- 
nection with,  or  subordination  to,  some  ecclesiastical  organization 
and  form  of  church  government,  it  can  no  more  unite  with  some 
other  organization,  or  become  independent,  than  it  can  renounce  ita 
faith  or  doctrine,  and  adopt  others.  Indeed,  in  many  churches,  its 
ecclesiasticism  or  form  of  church  government  is  an  important,  if 
not  a  fundamental,  point  of  doctrine.  It  is  based,  in  their  view, 
upon  a  scriptural  model  or  teaching.  Thus,  government  by  diocesan 
bishops,  and  the  three  orders  of  the  ministry — bishops,  priests  and 
deacons  —  is  part  of  the  doctrine,  as  well  as  the  order,  of  the  estab- 
lished church  of  England,  and  her  daughter,  the  Episcopal  church 
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of  this  ooontry.  On  the  other  hand,  the  established  church  of 
Scotland,  and^  for  the  most  part,  the  reformed  churches  of  the  con- 
tinent of  Europe,  and  all  those  who  have  deriyed  their  succession 
from  them,  hold  to  the  doctrine  of  the  perfect  parity  of  ministers, 
And  government  by  presbyteries  or  classes  and  synods.  "  I  approye," 
said  Mr.  Justice  BuBifSiDE,  in  App  y.  Lutherah  Congregation^  ^ 
Barr,  201,  ''of  the  doctrine  of  Lord  Elixok,  in  the  case  of  The 
Attamey-Oeneral  y.  Pearson^  3  Meriy.  400,  that  it  is  the  duty  of 
the  court  to  decide  in  fayor  of  those,  whether  a  minority  or  majority 
of  the  congregation,  who  are  adhering  to  the  doctrine  professed  by 
the  congregation,  and  the  form  of  worship  in  practice,  as  also  in 
fayor  of  the  goyemment  of  the  church  in  operation,  with  which  it 
was  connected  at  the  time  the  trust  was  declared/^  McCrinnis  y. 
W(U$onf  6  Wright,  9 ;  Sutter  y.  2%^  Trustees  of  the  First  Reformed 
Dutch  Churchy  6  id.  503.  ''The  title  to  the  church  property,  of  a 
divided  congregation,  is  in  that  part  of  it  which  is  acting  in  har- 
mony with  its  own  law,  and  the  ecclesiastical  laws,  usages,  customs 
and  principles  which  were  accepted  among  them  before  the  dispute 
b^gan,  are  the  standard  for  determining  which  party  is  right"    Id. 

There  is  no  difficulty  in  the  application  of  this  principle  to  the 
facts  of  this  case,  as  reported  by  the  master,  and  in  which  we  think, 
with  the  court  below,  that  he  was  fully  sustained  by  the  eyidenoe 
before  him.  The  church,  now  the  subject  of  controversy,  was  organ- 
ized in  1835,  by  the  Bev.  Philip  Zaiser,  a  minister  of  the  German 
Beformed  church  of  the  United  States,  acting  by  the  authority  of 
the  synod  of  that  church.  His  action  was  reported  to  the  synod, 
and  approved  by  that  body.  The  church  was  formally  accepted  as 
one  of  its  constituent  members.  In  1836,  the  lot,  upon  which  the 
present  building  now  stands,  was  conveyed  by  Thomas  Astley  to 
Peter  Stein,  PhiUp  Huber  and  John  Boberts,  "  trustees  of  the  Ger- 
man Beformed  church,'^  "  in  trust  for  the  use  of  the  said  German 
Beformed  church." 

The  German  Beformed  church  of  the  United  States  was,  at  that 
time,  a  distinct  ecclesiastical  organization,  not  merely  having 
adopted  the  Heidelburg  catechism  as  the  confession  of  its  faith, 
but  having  a  written  constitution,  a  settled  form  of  government  by 
ecclesiastical  judicatories,  four  in  number,  in  regular  gradation, 
from  the  lowest  to  the  highest,  having  cognizance  of  ecclesiastical 
matters,  though  their  power,  of  course,  was  wholly  spiritual  First, 
ttie  consistory,  the  primary  governing  body  of  each  church  or  con- 
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gregation,  composed  of  the  minister  or  ministers  of  that  church, 
together  with  the  elders  and  deacons,  as  the  representatives  of  the 
people.  Second,  the  classis,  consisting  of  all  the  ministers  and  dele* 
gated  elders  of  the  congregations,  within  a  certain  designated  terri- 
torial district  Third,  a  synod,  consisting  of  the  ministers  and  lay 
delegates  of  the  several  classes  embraced  within  its  prescriped  geo- 
graphical limits.  And,  fourth,  the  general  synod,  the  highest 
judicatory  of  the  church,  and  the  court  of  last  resort,  composed  of 
miniBterial  and  lay  delegates,  elected  by  all  the  classes  respectively, 
according  to  a  prescribed  ratio  of  representation.  By  organizing  as 
a  German  Beformed  church,  the  society  in  question,  ex  vi  iermini, 
agreed  to  submit  its  spiritual  regulation  to  this  constitution  and 
form  of  government.  It  agreed,  especially,  that  the  classis  within 
whose  bounds  it  should  happen  to  be  should  decide  all  cases  **  respect- 
ing either  ministers  or  congregations  which  may  arise  within  their 
jurisdiction.'*  Const  of  German  Reformed  church,  art  51.  And 
'^that  before  a  call  is  accepted  by  a  preacher  it  shall  bo  submitted  to 
^od  or  classis."  Id.,  art  52.  They  could  settle  no  preacher  as 
tiieir  minister,  except  with  the  approbation  of  the  classis  or  synod 
to  whose  jurisdiction  they  were  subject  If,  therefore,  in  1854,  this 
congregation  did  adopt  for  themselves  a  constitution,  by  which  they 
attempted  to  become  independent  of*  all  ecclesiastical  authority,  it 
was  ultra  vires.  They  might,  indeed,  as  individuals,  have  foi-nieci 
any  kind  of  church  they  pleased,  independent  or  connected  with  any 
other  ecclesiastical  organization.  The  land  was  before  them,  Ijiit 
then  they  must  cease  to  be  a  German  Reformed  church,  and  abandon 
all  claim  of  right  to  hold  any  of  the  property  of  that  church,  it 
was  a  part  of  their  religious  liberty,  guaranteed  to  them  by  the  con- 
stitution of  the  commonwealth,  to  separate  from  their  former 
association,  if  they  became  dissatisfied  with  its  faith  or  order,  and 
build  for  themselves  another  church,  and  organize  on  other  princi- 
ples; but  it  was  no  part  of  that  liberty  to  appropriate  to  themselves, 
in  their  new  capacity,  property  which  had  been  solemnly  consecrated 
to  other  uses.  But,  in  fact,  the  constitution  of  1854  did  not  pretend 
to  throw  off  allegiance  to  the  judicatories  of  the  church,  though 
some  of  its  provisions  may  have  been  inconsistent  with  the  general 
constitution.  After  its  adoption,  for  many  years  —  up  to  the  pcri<id 
when  this  controversy  arose — it  continued  to  be  served  by  ministers 
of  the  German  Reformed  church,  approved  by  the  classis.  It  waii 
represented  by  an  elder,  from  time  to  time,  in  that  body.  Th6 
Vol.  VIII.  —  36 
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classis  to  which  it  was  attached  held  a  meeting  or  meetings  within 
its  walls.  It  made  contrihutions  in  money  to  defray  the  expenses  of 
the  classis.  Its  minister's  salary  was,  on  one  occasion,  supplemented 
from  the  general  missionary  funds  of  the  church;  and,  in  1863,  on 
the  occasion  of  the  third  centennial  anniversary  of  the  foundation 
of  the  Oemian  Reformed  church,  it  held  a  religious  festival  in  com- 
mon with  all  its  sister  churches  of  the  same  communion.  In  view 
of  these,  and  many  other  facts  of  the  same  nature,  disclosed  hy  the 
testimony,  it  ought  not  now  to  be  denied  that  the  church  in  ques- 
tion was  and  continued  to  be  a  German  Reformed  church,  subject 
to  the  spiritual  jurisdiction  of  the  proper  judicatories  of  that  church. 
The  dispute  which  has  given  rise  to  this  proceeding  began  with  a 
certain  portion,  we  may  admit  a  majority,  of  the  congregation 
undertaking  to  call  and  settle  a  minister,  without  having  his  call 
submitted  to,  and  approved  by,  the  classis  or  synod.  That  it  was 
entirely  within  the  scope  of  the  proper  jurisdiction  of  the  classis  of 
St.  Paul,  within  whose  bounds  this  church  is  situated,  to  institute 
an  investigation,  and  act  upon  its  own  motion  in  such  circumstances, 
is  abundantly  clear.  By  article  51  of  the  constitution,  the  classis 
are  to  take  "cognizance  of  whatever  concerns  the  welfare  of  the 
congregation,  committed  to  their  care,  and  which  docs  not  come 
within  the  power  of  a  consifitory."  When  the  consistory  of  a  par- 
ticular congregation  undertakes  to  declare  itself  independent  of  the 
classis,  and  to  act  in  defiance  of  the  general  and  fundamental  law 
of  the  church,  it  is  not  only  the  right,  but  the  duty,  of  the  classis 
to  declare  that  they  no  longer  hold  the  offices  to  which  they  were 
elected,  and  to  provide  for  the  election  of  another  consistory  by 
those  who  still  adhere  to  the  order  and  discipline  of  the  church.  It 
is  an  emergency  which  can  be  met  and  provided  for  in  no  other 
way.  Nor  have  the  defendants  in  this  bill  any  right  to  take  excep- 
tion to  the  regularity  of  the  proceeding,  or  to  complain  that  they 
had  no  notice,  and  were  condemned  unheard.  They  disclaimed  the 
jurisdiction  of  the  classis.  In  their  answer  to  this  bill,  they  con- 
tinue to  disclaim  it  They  utterly  deny  that  this  church  has  ever 
been  a  member  of,  or  connected  with,  the  classis  or  synod  of  the 
German  Reformed  church.  They  distinctly  admit  the  charge  of  the 
bill,  that  the  respondents  do  aver  and  declare  themselves  ^*  to  be  an 
independent  body,  and  not  subject  to  the  ecclesiastical  jurisdiction 
of  St  Paul's  classis,  the  sjmod  of  the  German  Reformed  church,  or 
any  other  ecclesiastical  body."    By  their  own  act,  they  are  strangers 
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and  aliens,  and  had  no  right  to  notice  of  any  proceedings  affecting 
the  church.  The  whole  case  is  then  reduced  to  tliis  one  simple 
question,  whether,  being  such  an  independent  body  as  they  declare 
ihoraselves  to  be,  they  have  any  right  or  title  to  the  lot,  with  the 
luiiMing  thereon  erected,  which,  as  we  have  seen,  was  conveyed  "in 
I  rust  for  the  Gennan  Reformed  church;"  and  can  withhold  the 
possession  and  enjoyment  of  it  from  those  who,  under  the  oixlers  of 
the  proper  judicatory,  have  been  chosen  to  represent  that  portion  of 
the  congregation  who  adhere  to  the  faith,  order,  government  and 
discipline  of  their  church.  To  this  question  there  can  be  but  one 
answer  in  law,  equity,  good  conscience,  justice,  as  well  to  the  living 
as  the  dead,  and  according  to  the  precepts  of  that  divine  master 
who  has  taught  us  to  do  unto  others  as  we  would  that  others  should 
do  unto  us. 
Decree  affirmed^  mid  appeal  dismissed  at  the  cost  of  the  appellants. 

Note.  —  To  the  same  effect  is  8c7itiorr'«  Appeal,  5  Am.  R.  41&  The  holders  of  the 
legal  title  to  church  property  are  regarded  in  a  court  of  equity  as  holding  it  in  trust 
for  the  malntenanoe  of  the  faith  and  worship  of  the  founders  of  the  organization, 
and  any  diversion  of  it  to  another  use  is  so  far  a  breach  of  trust  as  to  demand  the  in- 
terposition of  the  court.  Harmon  v.  Dreher^  1  Speer's  Eq.  87 ;  Knlskern  ▼.  Lutheran 
Churchy  1  Sandf.  Ch.  439;  AUomey-Oeneral  v.  Pearwiu  3  Merlv.  358;  Baker  v.  Fales,  U 
Mass.  487;  SteiOiins  ▼.  JenMnA,  10  Ptclc.  1T2 ;  WaUon  t.  Joiies,  I  Zab.  d63. 

A  different  rule  prevails  in  New  York.  In  Petty  v.  Tonk^  21  N.  Y.  267,  it  was  held  that 
the  trustees  and  a  majority  of  the  society  could  change  from  Congregatlonallsts  to 
Presbyterians,  and  retain  possession  of  the  church  property  against  those  who  adhered 
to  the  faith  of  the  founders  of  the  church  and  society.  See,  also,  Oram  v.  The  Pnttm 
tian,  ete.^  Oerman  Society,  86  N.  Y.  161 ;  Bttnn^Zl  v.  The  Ajuodaie  Reformed  Churchy  44 
Barb.  388;  RoZMrtemv.Buafons,!!  N.  Y.248.-RBP. 


GoMMOKWEALTH  Y.  BiRDSALL^  plaintiff  in  errror. 

(60Penn.  St.  48&) 
Ofiminal  law  —  indieifMrU  charging  separate  offenses.    Double  sentence 

An  indictment  contained  two  coonts :  The  first  charged  the  defendant  with 
breaking  and  entering  a  Btore-house ;  the  second  charged  him  with  stealing 
the  goods.  He  was  found  guilty  under  both  counts,  and  the  judge  imposed 
a  distinct  sentence  on  each  count.    Held,  not  erroneous. 

iNDicmlEKT  against  James  Birdsall.     The  opinion  states  the  casa 
The  writ  of  error  was  brought  by  defendant. 
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A.  O.  Cochran  (with  whom  was  R,  S.  Marriaan),  for  plaintiff  in 
error.  Where  a  criminal  act  has  been  committed,  every  part  of 
whiqh  may  be  alleged  in  a  single  count  in  an  indictment,  and  proved 
under  it,  the  act  cannot  be  split  into  several  distinct  crimes  and  a 
separate  indictment  sustained  upon  each.  And  wherever  there  has 
been  a  conviction  for  one  part,  it  will  operate  as  a  bar  to  any  subse- 
quent proceedings  as  to  the  residue.  State  v.  Benham^  7  Conn.  414. 
Burglary  and  larceny  can  both  be  included  in  a  single  count,  when 
they  are  a  part  of  the  same  act  Commonwealth  y,  TWifc,  20  Pick.  356  ; 
Cofnmonwealth  v.  Hope,  22  id.  1 ;  2  Russell  on  Grimes,  40 ;  Wharton's 
Criminal  Law,  883 ;  Bex  v.  Withal,  1  Leach,  102  ;  Joeslyn  v.  Conu 
monwealth,  6  Mete.  236 ;  Lamed  v.  Commonwealth,  12  id.  244. 

Z.  B.  Duff,  for  commonwealth. 

Agkew,  J.  The  indictment  in  this  case  contains  two  counts ; 
the  first  for  willfully  and  maliciously  breaking  and  entering  a  store- 
house or  shop,  with  intent  feloniously  to  steal,  take  and  carry  away 
goods  and  chattels.  This  count  is  framed  upon  the  second  section 
of  the  act  of  22d  April,  1863  (Pamph.  Laws,  531),  and  specifies  no  par- 
ti 3ular  goods.  The  second  count  was  for  simple  larceny,  enumera* 
ting  the  goods  in  detail.  The  defendant  was  found  guilty  under 
)oth  counts,  and  on  the  first  was  sentenced  to  pay  a  fine  of  six 
cents,  and  to  imprisonment  by  separate  and  solitary  confinement  in 
the  western  penitentiary  for  four  years ;  and,  on  the  second,  was 
sentenced  to  pay  a  fine  of  six  cents,  and  to  imprisonment  by  separate 
and  solitary  confinement  in  the  western  penitentiary  for  one  year 
and  six  months,  to  be  computed  from  and  after  the  termination  of 
the  first  sentence.  It  is  alleged  that  the  conviction  and  sentence 
under  both  counts  are  erroneous.  But  the  very  excellent  argument 
for  the  iJaintiff  in  error  has  failed  to  convince  us.  The  authorities 
in  support  of  the  conviction  are  to  be  found  collected  in  Mr.  Whar- 
ton's Am.  Crim.  Law  (ed.  1868),  §§  415,  416,  417,  421.  It  cannot 
be  objected  in  error,  he  says,  that  two  more  offenses  of  the  same 
nature,  on  which  the  same  or  a  similar  judgment  may  be  given,  aro 
contained  in  different  counts  of  the  same  indictment;  nor  can  such 
objection  be  maintained  either  on  demurrer  or  in  arrest.  §  415.  In 
section  421,  he  says,  where  a  prisoner  is  found  guilty  generally  under 
an  indictment  containing  two  counts,  neither  of  which  is  defective, 
it  is  no  ground  of  objection  to  the  verdict  that  it  does  not  state 
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upon  which  count  it  was  found.  In  our  own  State  the  authorities 
are  no  less  forcible.  In  The  Cammonwealih  y.  CHllespis,  7  S.  &  B. 
4G9,  where  an  indictment  containing  nine  counts  charged  two  dis- 
tinct offenses,  and  in  two  of  the  counts  seyeral  defendants,  Justice 
Duncan  said  :  '^  These  several  charges,  as  laid  in  the  indictment, 
are  different  modes  of  laying  the  same  offense.  But  if  the  offenses 
were  different,  separate  offenses,  it  is  no  objection,  either  on  demurrer 
or  in  arrest  of  judgment,  that  separate  offenses  of  the  same  nature 
arc  joined  against  the  same  defendant  Even  in  case  of  a  felony, 
though  it  be  true  that  no  more  than  one  offense  should  regularly  be 
charged  in  one  indictment,  and  that  the  court  would  quash  the 
indictment  before  plea,  or  if,  on  the  trial,  the  court  should  think 
it  might  confound  the  prisoner,  they,  may  exercise  a  discretion  in 
compelling  the  prosecutor  to  elect  on  which  charge  he  will  proceed; 
yet,  eyen  in  felonies,  there  is  no  objection  to  the  insertion  of  several 
distinct  offenses  of  the  same  degree,  though  committed  at  different 
times,  in  the  same  indictment  against  the  same  offender ;  and  it  is 
no  ground  of  demurrer  or  in  arrest  of  judgment;  and  counts  where 
offenses  are  of  the  same  nature,  at  common  law  and  on  a  statute^ 
may  be  joined.'^  In  Harman  v.  Commonwealihy  12  S.  &  B,  69,  it 
was  said,  at  the  close  of  the  opinion,  that  where  two  offenses  are 
charged  in  separate  counts,  if  the  defendant  can  make  it  appear  that 
this  mode  of  proceeding  will  embarrass  his  trial,  the  court  can  pro- 
tect  him  by  quashing  or  by  compelling  the  prosecutor  to  elect. 

The  case  of  Tlie  Comfnonwealih  v.  Sylvester,  Brightly's  Rep.  331, 
is  directly  in  point  There  this  court,  on  an  indictment  removed 
from  the  mayor's  court  of  Philadelphia,  containing  two  counts,  one 
Betting  forth  a  statutory  offense,  and  the  other  an  offense  at  com- 
mon law,  and  a  conviction  on  both  counts,  held  that  there  was  no 
misjoinder,  and  sentenced  the  defendant  to  pay  a  fine  of  $200,  the 
statutory  punishment,  on  the  first  count,  and  to  pay  a  fine  at  com- 
mon law  on  the  second.  Henwood  v.  Commonwealthy  2  P.  F.  Smith, 
424,  is  a  recent  case  in  which  the  subject  of  rejoinder  and  misjoin- 
der is  considered.  There  the  defendants  were  convicted  on  the  first 
and  third  counts  of  an  indictment  charging  a  larceny  in  the 
first,  larceny  as  bedlees  m  the  second,  and  a  conspiracy  to  defraud  in 
the  third  count  In  that  case  the  conviction  was  sustained,  this 
court  remarking  that  neither  the  interests  of  justice  nor  the  rights 
of  the  defendants  are  periled  by  the  rejoinder.  The  plea  and  the 
number  of  challenges  are  the  same,  and  the  punishment  the  same 
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in  kind,  to  wit:  Separate  and  solitary  confinement  at  labor.  The 
difference  in  the  degree,  that  is,  between  the  maximum  in  one  and 
the  maximum  in  the  other,  it  is  settled,  makes  no  difference. 

It  has  been  contended  lor  the  plaintiff  in  error  that  the  larceny 
iind  the  breaking  and  entering,  charged  in  the  separate  counts  of 
this  indictment,  were  done  at  one  and  the  same  time,  and,  therefore, 
cannot  be  punished  as  separate  offenses.  If  this  had  appeared  in 
the  record,  the  point  would  be  well  taken.  But  no  presumption  of 
identity  exists.  When,  says  Mr.  Wharton,  an  indictment  charges  in 
one  count  a  breaking  and  entering  a  building  with  intent  to  steal, 
and  in  another  count  a  stealing  in  the  same  building,  on  the  same  day, 
and  the  defendant  is  found  guilty  generally ;  the  sentence,  whether 
tliat  which  is  proper  for  the  burglary  only,  or  for  the  burglary  and 
larceny  also,  cannot  be  reversed  on  error,  because  the  record  does 
not  show  wliether  one  offense  only  or  two  were  proved  at  the  trial; 
and,  as  this  must  be  knovm  by  the  judge  who  tried  the  cause,  the 
sentence  will  be  presumed  to  have  been  according  to  the  law  that 
was  applicable  to  the  facts  proved.  Am.  Crim.  Law  (ed.  1868),  §  417. 
For  this,  he  cites  two  cases  from  11  Mete.  575-681.  There  can 
be  no  doubt  the  court  of  quarter  sessions  had  good  reasons  for  pass- 
ing the  sentence  on  each  count  of  this  indictment;  and  so  the 
defendant,  or  his  counsel,  must  have  thought,  or  he  would  not  have 
suffered  three  years  to  run,  and  when  the  facts  were  likely  to  be 
forgotten,  before  taking  out  a  writ  of  error. 

TTie  several  sentences  in  this  case  are,  therefore,  affirmed. 
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OarbW)  plaintiff,  y.  Buthbrford. 

(106 Mass.  L) 
Oongpiracif  io  extort  money — labor ert^  aasodcUiona, 

#  ooDBpiracy  to  obtain  from  a  master  mechanic  money,  which  he  is  andex  ftt 
legal  obligation  to  pay,  bj  inducing  his  workmen  to  leave  him,  and  hj 
deterring  others  from  entering  into  his  employment,  or  by  threatening  to  do 
thia,  so  that  he  is  induced  to  pay  the  money  demanded,  under  a  reasonable 
apprehension  that  h^  cannot  carry  on  liis  business  without  yielding  to  the 
demand,  is  an  illegal  conspiracy;  and  the  money  thus  obtained  may  be 
recovered  back  from  the  conspiring  parties,  who  are.  also,  liable  for  all 
damagte  to  the  business  of  such  mechanic  occasioned  by  such  illegal  acta. 

Action  in  tort,  and  for  money  had  and  received,  brouglit  by 
John  Carew  against  Alexander  Buthcrford  and  others,  of  the 
Journeymen  Freestone  Cutters*  Association,  of  Boston. 

At  the  trial  in  the  superior  court,  before  Brighah,  C.  J.,  without 
a  jury,  the  judge  found  these  f act« : 

"  The  plaintiff  in  August,  1868,  was  a  freestone  cutt<»T  at  South 
Boston,  and  had  contracted  to  furnish  cut  freestone  for  various 
buildings,  among  which  was  the  Boman  Catholic  cathedral  in 
Boston,  in  large  quantity  and  at  a  contract  price  of  180,000.  The 
defendants,  and  sixteen  other  persons,  all  journeymen  freestone 
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catterSy  and  members  of  an  unincorporated  association  called  the 
Journeymen  Freestone  Gutters'  Association  of  Boston,  Oharlestown, 
Roxbury,  and  their  vicinities  (of  which  association  the  plaintiff  was 
.  not  a  member),  together  with  eight  or  ten  laborers,  who  were  not 
journeymen  stone-cutters  or  skilled  laborers,  and  four  apprentices 
to  the  freestone  cutting  trade,  constituted  the  stone-cutting  force 
relied  upon  by  the  plaintiff  to  fulfill  his  said  freestone  contracts. 
[The  constitution  and  by-laws  of  the  association  were  put  in  evi- 
dence ;  and  the  material  parts  of  them  are  printed  in  the  margin.*] 
On  the  morning  of  August  18, 1868,  the  defendant,  William  06oney, 
president  of  said  association,  who  was  foreman  in  the  plaintiff's 
establishment,  notified  the  plaintiff  that  on  the  evening  of  the  day 
before,  at  a  special  meeting  of  the  association,  it  was  voted  that  the 
plaintiff  should  pay  to  the  association  the  sum  of  $500  as  a  penalty 
imposed  upon  him  by  the  association  because  he  had  sent  to  New 
York  to  be  executed  some  of  the  freestone  cutting  to  be  done 
under  his  contract  for  the  cathedral;  and,  upon  the  plaintiff's 
refusal  to  make  such  payment,  all  the  journeymen  freestone  cut- 
ters employed  by  him  (among  them,  the  defendants)  left  the 
plaintiff's  service  in  a  body,  agreeably  to  said  vote  and  the  rules  of 
said  association.  At  his  request  the  plaintiff  was  permitted  to 
appear  at  a  meeting  of  the  association  and  explain  the  circum- 
stances which  induced  him  to  send  a  part  of  the  stone-cutting  work 
required  for  the  cathedral  to  New  York  to  be  executed ;  and,  after, 
explaining  that  his  action  in  that  matter  was  because  of  his  not 

^  "9.  A  oommlttee  sball  be  appointed,  whenever  this  aasooiation  think  proper,  to 
wait  on  the  employers  oonoerning  a  rise  and  fall  of  wagee. 

**  10.  The  consent  of  two-thirds  of  the  members  preeent  at  a  meeting  shall  Jbe  requisite 
to  decide  on  adopting  measures  to  obtain  higher  wages,  and  the  consent  of  a  majority 
shall  be  requisite  to  adopt  measures  to  oppose  any,  or  the  least  reduction  of  wages  in 
our  trade. 

**11.  Any  employer  who  shall  be  known  to  depreciate  our  trade  shall  be  firmly  dis- 
countenanced by  this  association,  and  such  measures  shall  be  adopted  toward  him  as 
are  not  Inimical  to  the  laws  of  this  republic,  nor  to  the  rights  of  said  employer  as  a 
citizen  of  this  republic. 

*'13.  During  meeting  hours,  and  especially  while  at  work,  this  association  shall  dis- 
countenance the  least  malidoos  spirit  toward  employers,  exoept  self-pnserratlon 
should  demand  it,  being  fully  sensible  that  in  the  prosperity  of  the  employer  the  pros- 
perity of  the  employed  Is  founded. 

"  U.  That  no  more  than  four  apprentioes  be  allowed  to  eaoh  firm,  or  shop,  and  that 
the  overplus  now  in  eaoh  shop  be  allowed  to  finish  their  time  of  service,  and  If  any 
employer  gives  up  business  It  will  be  legal  for  members  to  work  with  the  apprentices 
of  such  boss  or  firm,  wherever  they  shall  be  sent  to  finish  their  time. 

"•  15.  This  association  will  not  sanction  any  of  its  members  working  for  any  person 
who  takes  a  subcontract  from  a  stone-cutter,  or  a  firm  that  carries  on  the  ston^ 
euttlng  businesR. 
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hATing  the  proper  etook  for  that  part  of  the  work  when  he  could 
procure  journeymen  to  work  npon  it,  and  when,  having  procured 
BQch  stocky  he  could  not  procure  a  sufficient  force  of  journeymen 
to  work  ity  there  was  a  motion  made  uid  debated^  in  the  association, 
that  the  previous  Tote,  to  the  effect  that  members  should  withdraw 
from  the  plaintiff's  service  unless  he  paid  $500,  as  aforesaid^  should 
be  reconsidered  and  rescinded ;  but  the  association  refused  to  recon* 
aider  or  rescind  the  vote.  At  this  meeting,  said  vote  was  read  to 
the  plaintiff  by  the  secretary  of  the  association.  On  the  same  night 
or  the  next  morning  the  defendants,  Gooney  and  Shea,  and  others, 
told  the  plaintiff  that  all  the  association  men  in  his  shop  would 
desert  him  at  once  unless  he  paid  the  1500,  and  that  the  association 
refused  to  rescind  the  vote.  The  plaintiff  refused  to  pay,  and  all 
his  men  left  his  shop  at  once  and  in  a  body,  under  the  lead  of  Gooney 
and  Shea;  and  the  plaintiff  was  without  men  for  a  week  or  ten  days, 
and  until  after  he  had  made  the  payment  of  $500  as  hereinafter  stated. 
Previously  to  the  payment  of  the  money,  and  after  the  men  had  left 
him,  Gooney,  and  others,  of  the  defendants,  told  the  plaintiff  that 
neither  these  men,  nor  any  association  men,  would  be  allowed  to 
work  in  his  shop  if  he  refused  to  pay  the  money  demanded.  In 
consequence  of  the  withdrawal  of  the  defendants  and  the  other 
journeymen,  the  freestone  cutting  which  the  plaintiff  had  contracted 
to  do  was  stopped,  because  it  was  impossible  for  the  plaintiff  to  pro- 
cure journeymen  or  other  freestone  cutters,  who  were  not  members 
of  said  association,  and  who  had  such  skill  as  was  required  for  the 
fulfillment  of  his  contracts.  Several  days  after  the  defendants  and 
the  other  journeymen  had  withdrawn  from  the  plaintiff's  service, 
the  plaintiff,  induced  by  the  necessity  of  doing  so  to  fulfill  said 
contracts  and  continue  his  other  stone-cutting  work,  paid  to  the 
defendants,  to  the  use  of  said  association,  the  sum  of  $500,  on 
August  26, 1868  ;  and  the  defendants  and  other  journeymen,  who 
had  withdrawn  as  aforesaid^  returned  to  the  service  and  employ- 
ment of  the  plaintiff.  Said  payment  was  made  by  the  plaintiff  as 
follows:  He  first  made  a  check  payable  to  the  order  of  the  associa- 
tion. This  the  defendants,  Gooney  and  Wagner,  refused  to  take,  on 
the  ground  that  no  one  of  those  active  in  procuring  it  was  willing 
to  indorse  it  The  plaintiff  then  made  a  check  payable  to  Wagner 
oi  bearer,  and  gave  this  check  to  Gooney,  and  he,  Wagner,  and 
others  went  with  the  plaintiff  to  the  bank,  when  the  money  was 
VoL.VnL  — 37 
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pa68f}d  to  Wagner's  credit  as  treasurer  of  the  association.  No  receipt 
was  giyen  to  the  plaintiff  for  this  money/' 

The  judge  further  found  as  a  fact  **  that  the  money  demanded  of 
the  plaintiff  was  demanded  without  right,  and  not  under  any  con- 
tract or  agreement  between  him  and  the  defendants.'' 

Upon  these  findings,  the  judge  ruled  that  the  facts  would  not  sus- 
tain the  action,  and  ordered  judgment  for  the  defendants.  The 
plaintiff  alleged  exceptions. 

£  F.  Hodges  and  /.  F.  BarrM,  for  plaintiff. 

8.  J.  Thomasy  for  defendants. 

Ghaphak,  C.  J.  The  declaration  contains  a  count  in  tort,  and  a 
count  for  money  had  and  receiyed.  The  count  in  tort  alleges,  in 
substance,  that  the  plaintiff  was  engaged  in  carrying  on  the  business 
of  cutting  freestone  in  Boston,  and  employed  a  great  many  work- 
men, and  had  entered  into  a  contract  with  builders  to  furnish  them 
with  such  stone  in  large  quantities;  and  the  defendants,  conspir- 
ing and  confederating  together  to  oppress  and  extort  money  from 
him,  and  pretending  that  he  had  allowed  some  of  said  builders, 
with  whom  he  had  made  contracts,  to  withdraw  from  his  shop  a 
part  of  the  work  he  had  contracted  to  do,  and  to  procure  the  same  to 
be  done  out  of  the  State,  caused  a  vote  of  the  Journeymen  Freestone 
Cutters'  Association  of  Boston  to  be  passed,  to  the  effect  that  a  fine 
of  t500  was  levied  upon  the  plaintiff,  and  read  the  vote  to  him, 
and  threatened  him  that  unless  he  paid  the  fine  they  would,  by 
the  power  of  the  association,  cause  a  great  number  of  the  workmen 
employed  by  him,  to  leave  his  service;  that  he  refused  to  pay  it, 
and  the  defendants  caused  twelve  of  his  workmen  to  leave  his 
service  for  that  reason,  at  their  instigation.  They  further  threatened 
him  that,  unless  he  paid  the  fine,  they  would,  by  the  power  of 
the  association,  prevent  him  from  obtaining  suitable  workmen  for 
carrying  on  his  business,  and  did  so  prevent  him  till  he  paid  the 
fine,  and  thus  extorted  from  him  the  sum  of  $600. 

Trial  by  jury  was  waived,  and  the  facts  found  by  the  judge  are 
reported.  It  appeared  that  the  plaintiff  had  made  a  contract  to  fur- 
nish stone  for  the  Roman  Catholic  cathedral  in  Boston,  and  had 
employed  journeymen  to  do  the  work,  and  relied  upon  them  to  fulfill 
his  contracts;  and  the  facts  stated  in  the  declaration  were  sabsitan- 
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tiallj  provedl  The  plaintiff  was  not  a  member  of  the  association* 
He  had  sent  some  of  his  work  to  be  done  in  New  York  because  he 
coald  not  obtain  a  sufficient  force  to  do  it  in  Boston,  and  had  not 
proper  stock  for  the  work.  If  the  action  can  be  maintained,  it  is 
on  the  ground  that  the  defendants  haye  done  the  acts  alleged,  in 
Tiolation  of  the  legal  rights  of  the  plaintiff. 

By  the  6en.  Stats  ch.  160,  §  28,  which  is  cited  by  the  plaintiff's 
counsel,  **  whoever,  either  verbally  or  by  a  written  or  printed  com- 
munication,'' **  maliciously  threatens  an  injury  to  the  person  or  prop- 
erty of  another,  with  intent  thereby  to  extort  money  or  any  pecuni- 
ary advantage  whatever,  or  with  intent  to  compel  the  person  so 
threatened  to  do  any  act  against  his  will,  shall  be  punished  "  as  the 
section  prescribes.  As  this  is  a  penal  statute,  perhaps  it  does  not 
extend  to  a  threat  to  injure  one's  business  by  preventing  people  from 
assisting  him  to  prosecute  it,  whereby  he  loses  his  profits  and  is  com- 
pelled to  pay  a  large  sum  of  money  to  those  who  make  the  threat, 
though  the  threat  is  quite  analogous  to  those  specified  in  the  statute^ 
and  may  be  not  less  injurious.  We  shall  therefore  consider,  not 
whether  the  acts  alleged  and  proved  against  the  defendants  were 
unlawful  within  the  statute,  but  whether  they  were  so  at  common 
law. 

The  constitution  and  by-laws  of  the  Journeymen  Freestone  Cut- 
ters' Association,  whose  agents  the  defendants  profess  to  have  been, 
have  been  laid  before  us.  We  have  not  had  occasion  to  examine 
them  critically;  for  the  doctrine  stated  in  Commonwealth  v.  Hunt,  4 
Mete  111,  129,  is  unquestionably  correct,  namely,  that  when  an  asso- 
ciation is  formed  for  purposes  actually  innocent,  and  afterward  its 
powers  are  abused,  by  those  who  have  the  control  and  management 
of  it,  to  purposes  of  oppression  and  injustice,  it  will  be  criminal  in 
those  who  misuse  it,  but  not  in  the  other  members  of  the  association. 
Upon  the  same  principle,  if  the  wrongful  acts  done  are  tortious, 
whether  criminal  or  not,  the  persons  who  are  guilty  of  the  tortious 
acts  will  be  civilly  liable  to  those  whom  they  have  injured.  If  the 
defendants  have  injured  the  plaintiff  unlawfully,  the  articles  of 
association  cannot  protect  them,  and  it  is  immaterial  whether  per- 
sons, who  are  not  parties  to  the  action,  are  guilty. 

The  acts  charged  are  alleged  to  have  been  done  in  pursuance  of  a 
conspiracy.  On  this  point,  if  two  or  more  persons  combine  to 
accomplish  an  unlawful  purpose,  or  a  purpose  not  unlawful  by  unlaw- 
i'll  means,  their  conduct  comes  within  the  dcfnition  of  a  criminal 
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conspiracy,  as  stated  in  CommonweaUh  v.  Hunt^  cited  aboye.  If,  in 
pursuance  of  such  a  conspiracy,  they  do  an  act  injurious  to  anypei- 
«on,  he  may  haye  an  action  against  them  to  recoyer  the  damage  they 
l«ye  done  hira.  ^^ 

One  of  the  aims  of  the  common  law  has  always  been  to  protect 
«fery  person  against  the  wrongful  acts  of  eyery  other  person,  whether 
committed  alone  or  in  combination  with  others;  audit  has  proyided 
4m  action  for  injuries  done  by  disturbing  a  person  in  the  enjoyment 
of  any  right  or  priyilege  which  he  has.  Many  illustrations  of  this 
doctrine  are  giyen  in  Bac.  Ab.,  Actions  on  the  Case,  F.,  among  which 
are  the  following :  '^  If  A,  being  a  mason,  and  using  to  sell  stones, 
is  possessed  of  a  certain  stone-pit,  and  B,  intending  to  discredit  it 
and  depriye  him  of  the  profits  of  the  said  mine,  imposes  so  great 
threats  upon  his  workmen,  and  disturbs  all  comers,  threatening  to 
maim  and  yez  them  with  suits  if  they  buy  any  stones,  so  that  some 
desist  from  working,  and  others  from  buying,  A  shall  haye  an  action 
upon  the  case  against  B,  for  the  profit  of  his  mine  is  thereby 
impaired."  So  ^'  if  a  man  menaces  my  tenants  at  will  of  life  and 
member,  per  quod  they  depart  from  their  tenures,  an  action  upon 
the  case  lies  against  him*"  ^'If  a  man  discharges  guns  near  my 
decoy-pond  with  design  to  damnify  me  by  frightening  away  the  wild 
fowl  resorting  thereto,  and  the  wild  fowl  are  thereby  frightened 
•away,  and  I  am  damnified,  an  action  on  the  case  lies  against  him." 
Slander  as  to  one's  profession  or  title  is  a  wrong  of  a  similar 
character. 

The  illustrations  giyen  in  former  times  relates  to  such  methods  of 
doing  injury  to  others  as  were  then  practiced,  and  to  the  kinds  of 
remedy  then  existing.  But,  as  new  methods  of  doing  injury  to  others 
are  inyented  in  modem  times,  the  same  principles  must  be  applied 
to  them,  in  order  that  peaceable  citizens  maybe  protected  from  being 
disturbed  in  the  enjoyment  of  their  rights  and  priyileges;  and  exist- 
ing forms  of  remedy  must  be  used.  Thus,  in  the  recent  case  of 
Marsh  y.  Billings,  7  Gush.  322,  the  plaintiff,  being  a  hotel-keeper, 
had  a  badge  on  his  coaches  indicating  the  name  of  his  hotel.  The 
defendant  adopted  his  badge,  and  used  it  fraudulently  to  entice  cus- 
tomers away  from  his  hotel,  and  was  held  liable  to  an  action  for  the 
damage  occasioned  to  the  plaintiff  thereby. 

In  the  cases  cited  aboye,  the  injury  was  done  by  an  indiyidual ; 
hw.  there  are  other  cases  where  an  element  of  the  tort  is  a  conspiracy 
>f  two  or  more  persons,  who  combine  together  for  the  purpose  of 
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doing  the  wrong.  Any  person  has  a  right  to  express,  in  a  reasonable 
manner,  approbation  or  disapprobation  of  an  actor  at  a  theater* 
But  if  seyeral  persons  combine  together  to  ruin  an  actor,  and  hire 
persons  to  attend,  and  with  hissing,  groans  and  yells,  compel  him  to 
desist,  and  prevent  the  manager  from  employing  him,  such  conduct 
is  actionable.     Chregory  v.  Brunsmck,  6  Man.  &  Or.  205. 

There  are  many  cases  where  money  has  been  wrongfully  obtained 
by  fraud,  oppression,  or  taking  undue  advantage  of  another,  without 
doing  him  any  other  injury.  This,  being  tortious,  would  sustain  an 
action  expressly  alleging  the  tort  But  in  any  action  for  money  had 
and  received  has  been  maintained  in  many  cases  where  money  has  been 
received  tortiously,  without  any  color  of  contract  1  Chit  PI.  (6th 
ed.)  352.  This  class  of  cases  is  referred  to,  because  they  discuss  the 
question^what  constitutes  an  unlawful  obtaining  of  money,  such  as 
wiil  subject  the  party  obtaining  it  to  an  action  for  damages. 

In  Shaw  V.  Woodcock,  7  B.  &  C.  73,  it  is  said  that,  if  a  party 
making  a  payment  is  obliged  to  pay  the  money,  in  order  to  obtain 
possession  of  things  to  which  he  is  entitled,  the  payment  is  not  a 
voluntary,  but  a  compulsory  payment,  and  may  be  recovered  back. 

In  Morgan  v.  Palmer,  4  D.  &  R  283,  Abbott,  0.  J.,  says:  That, in 
order  to  render  a  payment  voluntary,  in  the  proper  sense  of  the  word^ 
the  parties  concerned  must  stand  upon  equal  terms ;  there  must  be 
no  dureP3  operating  upon  the  one ;  there  must  be  no  oppression  or 
fraud  practiced  by  the  other. 

In  Cadaval  v.  Collins,  4  Ad.  &  El.  858,  money  was  recovered  back 
which  was  obtained  by  abuse  of  legal  process. 

In  Wakefield  v.  Newbon,  6  Q.  B.  276,  money  extorted  from 
another,  by  means  of  the  wrongful  detention  of  his  goods,  was 
recovered  back. 

The  same  doctrine  is  well  established  in  this  country.  In  SoriweU 
V.  Horion,  28  Verm.  373,  the  principle  was  stated  to  be,  that  money 
may  be  recovered  back  that  had  been  paid  in  discharge  of  a  claim 
which  was  fictitious  and  false,  and  known  to  be  so  by  the  party 
making  the  claim,  and  who  induced  the  payment  by  menaces,  duress 
or  taldng  undue  advantage  of  the  other's  situatioh.  There  are 
several  cases  where  the  action  has  been  maintained  to  recover  back 
money,  which  was  paid  to  procure  a  release  of  property  which  the 
defendant  had  detained  illegally ;  and,  in  some  of  them,  the  principle 
is  thoroughly  discussed.  Chase  v.  Dmnal,  7  Greenl.  134;  Harmon  t^ 
^*  Bingham,  2  Keru.  99;  Maxwell  v.  Oriswold,  10  How.  242;  Cohh 
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T.  Charter^  32  Conn.  358.  In  James  y.  Roberts^  18  Ohio,  548,  the 
court  enjoined  a  party  from  enforcing  the  collection  of  a  note  which 
he  had  induced  the  plaintiff  to  give  by  threats  of  a  groundless 
prosecution.  Evans  v.  Hueyy  1  Bay,  13,  was  an  action  on  a  note. 
The  plaintiff  went  to  the  defendant's  house  in  the  night,  with  a 
party  of  armed  men,  and  insisted  on  the  defendant's  settling  and 
giving  him  the  note.  There  was  no  threat  or  duress,  but  the  court 
held  that,  as  the  circumstances  were  sufficient  to  awaken  his  appre- 
hensions, it  was  not  to  be  regarded  as  a  Yoluntary  payment. 

In  the  two  cases  last  cited,  the  principle  was  enforced  by  protect- 
ing the  injured  party  against  a  suit. 

The  cases,  in  regard  to  the  recoyery  back  of  money  which  has  been 
wrongfully  obtained,  are  very  numerous.  Many  of  them  are  col- 
lected in  the  notes  to  Harriot  t.  Eampton^  2  Smith's  Lead.  Cas.  (6th 
Am.  ed.)  453.  There  is  a  large  class  of  cases  in  which  it  cannot  be 
recoTered  back,  like  Marriot  y.  ffampfon,  and  like  Benson  y.  Monroe, 
7  Cush.  125.  In  the  latter  case,  the  defendant  had  made  a  claim 
in  good  faith,  under  a  statute  which  he  belieyed  to  be  yalid.  The 
plaintiff  had  preferred  to  settle  and  pay  it,  rather  than  litigate  the 
matter  further.  It  turned  out,  by  the  decision  in  a  subsequent 
case,  that,  if  he  had  carried  the  case  to  the  supreme  court  of  the 
United  States,  he  would  haye  preyailed,  on  the  ground  that  the 
Btatute  was  unconstitutional  But  neither  this,  nor  any  of  the  other 
cases,  giyes  any  countenance  to  the  idea  that  money  can  be  obtained 
by  fraud  or  oppression,  and  with  knowledge  that  the  claim  is 
unfounded,  without  exposing  the  party  obtaining  it  to  an  action. 

Without  undertaking  to  lay  down  a  precise  rule  applicable  to  all 
cases,  we  think  it  clear  that  the  principle  which  is  established  by 
all  the  authorities  cited  aboye,  whether  they  are  actions  of  tort  for 
disturbing  a  man  in  the  exercise  of  his  rights  and  priyileges,  or  to 
recoyer  back  money  tortiously  obtained,  extends  to  a  case  like  the 
present  We  haye  no  doubt  that  a  conspiracy  against  a  mechanic, 
who  is  under  the  necessity  of  employing  workmen  in  order  to  carry  on 
his  business,  to  obtain  a  sum  of  money  from  him,  which  he  is  under 
no  legal  liability  to  pay,  by  inducing  his  workmen  to  leaye  him,  and  by 
deterring  others  from  entering  into  his  employment,  or  by  threaten- 
ing to  do  this,  so  that  he  is  induced  to  pay  the  money  demanded, 
under  a  reasonable  apprehension  that  he  cannot  carry  on  his  busi- 
ness without  yielding  to  the  illegal  demand,  is  an  illegal,  if  not  a 
criminal,  conspiracy;  that  the  acts  done  under  it  are  illegal;  and  that 
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the  money  thus  obtained  may  be  recoyered  back,  and,  if  the  parties 
flacceed  in  injuring  hia  busineas,  they  are  liable  to  pay  all  the 
damage  thus  done  to  him.  It  is  a  species  of  annoyance  and  eztor* 
ticn  which  the  common  law  has  never  tolerated. 

This  principle  does  not  interfere  with  the  freedom  of  business, 
but  protects  it  Erery  man  has  a  right  to  determine  what  branch 
of  business  he  will  pursue,  and  to  make  his  own  contracts  with 
i^hom  he  pleases  and  on  the  best  terms  he  can.  He  may  change 
from  one  occupation  to  another,  and  pursue  as  many  different  occu- 
pations as  he  pleases,  and  competition  in  business  is  lawful.  He 
may  refuse  to  deal  with  any  man  or  class  of  men.  And  it  is  no 
crime  for  any  number  of  persons,  without  an  unlawful  object  in 
riew,  to  associate  themselves  together  and  agree  that  they  will  not 
work  for  or  deal  with  certain  men  or  classes  of  men,  or  work  under 
a  certain  price,  or  without  certain  conditions.  Cafnmonwealth  v. 
ffufUy  4  Mete.  Ill,  cited  above;  Boston  Glass  Manufcictory  v.  J9in- 
fieyy  4  Pick.  425;  Bowen  v.  Maihesony  14  Allen,  499. 

This  freedom  of  labor  and  business  has  not  always  existed.  When 
our  ancestors  came  here,  many  branches  of  labor  and  business  were 
hampered  by  legal  restrictions  created  by  English  statutes ;  and  it 
was  a  long  time  before  the  community  fully  understood  the  import- 
ance of  freedom  in  this  respect.  Some  of  our  early  legislation  is  of 
this  character.  One  of  the  colonial  acts,  entitled  '^  An  act  against 
oppression,"  punished  by  fine  and  imprisonment  such  indisposed 
persons  as  may  take  the  liberty  to  oppress  and  wrong  their  neighbors 
by  taking  excessive  wages  for  their  work,  or  unreasonable  prices  for 
merchandises  or  other  necessary  commodities  as  may  pass  from  man 
to  man.  Anc.  Chart  172.  Another  required  artificers,  or  handi- 
eraftmen  meet  to  labor,  to  work  by  the  day  for  their  neighbors,  in 
mowing,  reaping  of  com  and  the  inning  thereof.  Id.  210.  Another 
act  regulated  the  price  of  bread.  Id.  752.  Some  of  our  town 
records  show  that,  under  the  power  to  make  by-laws,  the  towns  fixed 
the  prices  of  labor,  provisions  and  several  articles  of  merchandise, 
as  late  as  the  time  of  the  revolutionary  war.  But  experience  and 
increasing  intelligence  led  to  the  abolition  of  all  such  restrictions, 
and  to  the  establishment  of  freedom  for  all  branches  of  labor  and 
business,  and  all  persons  who  have  been  bom  and  educated  here, 
and  are  obliged  to  begin  life  without  property,  know  that  freedom 
to  fhoose  their  own  occupation  and  to  make  their  own  contracts. 
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not  only  elerates  their  condition,  bat  sectires  to  ekill  and  industrj 
«nd  economy  their  appropriate  advaAtages. 

Freedom  is  the  policy  of  this  country.  Bat  freedom  does  not 
imply  a  right  in  one  person,  either  alone  or  in  combination  with 
others,  to  disturb  or  annoy  another,  either  directly  or  indirectly,  in 
his  lawful  business  or  occupation,  or  to  threaten  him  with  annoy- 
ance or  injury,  for  the  sake  of  compelling  him  to  buy  his  peace ;  or, 
m  the  language  of  the  statute  cited  aboTe,  ^^  with  intention  to  extort 
money  or  any  pecuniary  advantage  whatever,  or  to  compel  him  to 
do  any  act  against  his  wilU'  The  acts  alleged  and  proved  in  this 
ease  are  peculiarly  offensive  to  the  free  principles  which  prevail  in 
this  country;  and,  if  such  practices  oould  enjoy  impunity,  they 
would  tend  to  establish  a  tyranny  of  irresponsible  persons  over  labor 
and  mechanical  business  which  would  be  extremely  injurious  to 
both. 


OooHBAK,  plaintiff,  V.  GuiIiD. 

(JOS  !!«■.».) 

Ta»e»  —  inowmhranee  en  land, 

VssM  wen  ssic— od  on  land  Maj  1 ;  the  tax  bill  wu  isBued  to  tlM  eolloelor 
Ostober  1.  MM,  tlut  the  taxes  wen  an  ineambsaaee  on  the  land  from 
ICay  1.    (See  nets,  p.  297.) 

AcnoK  on  a  covenant  against  incumbrances  in  a  deed  of  land 
from  defendant  to  plaintiff.  The  deed  was  executed  and  delivered 
June  20, 1868.  The  taxes  on  the  land  were  assessed  May  1, 1868. 
The  tax  bill  was  issued  to  the  collector  October  1, 1868.  Payment 
was  demanded  of  defendant,  who  refused  to  pay,  and  plaintiff  was 
obliged  to  pay  the  taxes  to  prevent  the  land  from  being  sold.  The 
case  was  submitted  on  the  above  facts. 

The  plaintiff  was  to  recover  of  the  defendant  the  amount  so  paid, 
if  the  tax  was  at  the  date  of  the  djaed  aa  incumbrance  upon  the 
estate  within  the  meaning  of  the  covenant 

&  X.  nu>mdike,  for  plaintiff,  was  stopped  by  the  court 
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A  Russ,  for  defendant  The  tax  was  not  an  incumbrance 
till  committed  to  the  colleotor.  Qen.  Sts.,  ch.  12,  §  22;  Estabrook  v. 
8mth  «  Gray,  572, 676;  Fulhr  v.  WrigU,  18  Pick.  Oh.  403;  Prescoti 
▼.  Waiiams,  5  Mete.  429;  Wilson  v.  Cochran,  46  Penn.  St  229,  232. 

Chapman^  0.  J.  On  May  1, 1868,  when  the  taxes  were  assessed, 
the  land  became  liable  for  their  payment  It  is  true  that  payment 
was  not  to  be  made  till  the  tax  bills  should  be  made  ont  and  put 
into  the  hands  of  the  collector,  and  all  the  necessary  preliminary 
steps  should  be  taken  on  his  part  It  is  also  true  that  they  might 
be  collected  otherwise  than  by  a  sale  of  the  land,  and  thus  its  lia- 
bility might  terminate,  or  it  might  cease  by  lapse  of  time.  But 
they  have  not  been  paid  otherwise,  and  the  purchaser  has  been  com- 
pelled to  pay  them.  He  was  obliged  to  pay  them  in  order  to 
relieye  the  land  from  a  liability  to  which  it  was  subject  when  he 
took  his  conveyance  with  the  covenant  against  incumbrances. 
These  taxes  had  all  the  characteristics  of  an  incumbrance.  What 
constituted  the  incumbrance  was  the  present  paramount  right  of 
the  city  to  hold  the  land,  subject  to  the  payment  of  the  taxes  already 
assessed,  if  they  should  not  be  paid  otherwise.  It  is  none  the  less 
an  incumbrance  because  the  taxes  might  be  collected  otherwise.  It 
might  as  well  be  contended  that  a  mortgage  to  secure  a  note  given 
by  a  third  party  was  not  an  incumbrance,  because  the  note  might  bo 
collected  of  the  maker.  It  is  contended  that  this  is  no  more  an 
incumbrance  than  the  liability  of  the  land  for  the  taxes  that  may 
be  assessed  in  future  years.  But  the  obvious  difference  is,  that  there 
can  be  no  liability  for  an  assessment  which  does  not  exist,  and  the 
covenant  relates  merely  to  existing  incumbrances. 

Judgment  for  the  plaintiff. 


NOSB— Vo  ilM  MB*  atart  Is  flmMMlT.  XiUkiVi  40  K.T.SIItSMMiitroi  fee  fern  ^ 
Ibwricvi  tf  Bulk  UO.— Bar. 

Vol.  Vm.  — 88 
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NoBTOKi  adm'rx,  plaintiff,  v.  Sew  all. 

(106  Mats.  148.) 

I>6ath  dattted  by  apotheeary'i  nsgUgenee, 

Defendant,  an  apothecary,  bj  his  servant,  negligently  sold,  as  and  for  tincton 
of  rhubarb,  two  oiinoes  of  laudanum  to  P.,  who  procured  it  for  the  purpooe 
of  administering  it,  and  who  did  administer  it,  as  a  medidne  to  his  servant, 
the  plaintiff's  intestate,  from  the  effects  of  which  he  died.  Hdd,  that 
defendant  was  liable  in  damages  to  plaintiff,  the  administratrix,  (dee  note, 
p.  299.) 

Action  by  an  administratrix  to  recover  damages  for  causing  the 
death  of  her  husband.  The  opinion  states  the  case.  The  verdict 
was  for  plaintiff  in  the  sum  of  $450.    Defendant  alleged  exceptions. 

O.  Sewatty  for  defendant 

J.  M.  K&ithy  for  plaintiff! 

Gray,  J.  Upon  the  allegations  in  the  declaration,  and  the  state* 
ments  in  the  bill  of  ezceptions,  the  jury  must  be  taken  to  have 
found  that  the  defendant,  an  apothecary,  by  his  servant,  negligently 
sold,  as  and  for  tincture  of  rhubarb  (a  well-known  and  harmless 
medicine),  two  ounces  of  laudanum,  a  dangerous' and  deadly  poison, 
to  Patten,  who  procured  it  for  the  purpose  of  administering  it,  and 
did  administer  one  ounce  of  it,  as  a  medicine,  to  his  servant,  the 
plaintiff's  intestate,  from  the  effects  of  which  he  died.  This  finding 
includes  a  violation  of  duty  on  the  part  of  the  defendant,  and  an 
injury  resulting  therefrom  to  the  intestate,  for  which  the  defendant 
was  responsible,  without  regard  to  the  question  of  privity  of  contract 
between  them.  The  case  is  within  that  of  Thomas  t.  Winchester,  2 
Sold.  897,  which  has  often  been  recognized  and  approved  by  this 
court.  Davidson  v.  Nichols^  11  Allen,  514»  519;  McDonald  v. 
SnMing^  14  id.  290,  295;  Wellington  v.  Downer  Kerosene  Oil  Co^ 
104  Mass.  64. 

By  the  statutes  of  the  commonwealth,  ^^  actions  of  tort  for  assault, 
battery,  imprisonment,  or  other  damage  to  the  person,''  surviye,  and 
may  be  prosecuted  by  the  executor  or  administrator  of  the  party 
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injured.  Qen.  Stats.,  ch.  127,  §  1 ;  ch.  128,  §  1.  The  words  '^  damage 
to  the  person,"  as  here  used,  do  not,  indeed,  extend  to  torts  not 
directly  affecting  the  person,  but  only  the  feelings  or  reputation, 
such  as  breach  of  promise,  slander,  or  malicious  prosecution.  Smith 
T.  Sherman,  4  Cush.  408;  Nettleton  t.  Dinehart,  5  id.  543.  But 
they  do  include  erery  action,  the  substantial  cause  of  which  is  a 
bodily  injury,  or,  in  the  words  of  Chief  Justice  Shaw,  in  4  Cush. 
413,  ^^ damage  of  a  physical  character;"  whether  the  connection 
between  the  cause  and  the  effect  is  so  close  as  to  support  an  action 
of  trespass,  or  so  indirect  as  to  require  an  action  on  the  case  at  com- 
mon law.  HoUenbeck  y.  Berkshire  Railroad  Co.^  9  Gush.  478 ; 
Demand  t.  Bosiany  7  Gray,  544. 

In  Cutting  t.  Tower,  14  Gray,  183,  cited  for  the  defendant,  the 
action  which  was  held  not  to  come  within  the  Rct.  Stats,  ch.  93,  §  7, 
declaring  that  actions  for  damage  done  to  real  and  personal  estate 
should  survive,  was  an  action  for  deceit  in  selling  poisoned  meal, 
and  the  death  of  the  buyer's  horses  from  eating  it,  was  alleged  inci- 
dentally and  by  way  of  aggravation  only.  It  was  of  such  an  action, 
the  gist  of  which  was  the  fraud  and  deceit,  that  Mr.  Justice  Bige- 
Low  was  speaking,  when  he  remarked  in  that  case  that,  if  the  meal 
had  been  made  into  bread  for  the  buyer's  family,  and  thereby  occa- 
sioned them  sickness  and  suffering,  an  action  would  not  hare  8ur« 
vived  for  an  injury  to  the  person.  But  in  the  case  at  bar,  the 
principal,  indeed  the  only,  ground  of  action  is  the  injury  caused  to 
the  body  of  the  intestate  by  the  defendant's  act 

Exceptions  overruled. 

NoTB.~8e«  XoopT.i>aeMeU»  1  Am.  R  518,  wherein  the  oaaeof  ITkomotT.  WlnehMeflr, 
•  N.  T.  W7— the  leading  caae  on  the  above  aubjeot — is  explained  and  dietlngnlahed. 

In  Kentttoky,  dnicgiate  have  been  held  abtolutely  liable,  notwlthatandlnji:  any  degree 
ef  eaie  they  may  have  uaed,  for  injuries  happening  through  the  mixture  of  polsoni 
with  ordinary  drugs,   fleet  ▼.  HoU/nkemp^  18  B.  Monr.  819. — Bar. 
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C0NKOLLT9  pluntiff,  ▼.  Wabrbk  $i  oL 

A  iMtlier  bed,  not  Intended  for  use  on  tlie  ▼oyBge,  Ib  not  "pehmul  baggage *' 
of  a  female  paaaenger  hj  ateainihip  from  Ireland  to  the  United  Statea.  {8m 
note,  p.  80d.) 

AcnoK  to  recover  the  valne  of  a  feather  bed,  alleged  to  haye  be^i 
lost  by  the  n^ligenoe  of  the  defendants,  common  carriers^  on  whose 
steamship  plaintiff  was  a  passenger  from  Queenstown,  Ireland,  to 
Boston,  Mas&  It  appeared  that  the  plaintiff  took  no  pioperty  with 
her  for  the  voyage,  beside  the  feather  bed,  a  pillow,  and  the  clothing 
6h5  wore ;  and  that  she  did  not  intend  to  nse  the  feather  bed  on  the 
vojage.  She  contended  that  it  was  a  question  for  the  jory,  whether 
the  feather  bed  was  personal  baggage,  incidental  to  her  own  trans- 
portation. The  jndge,  before  whom  the  case  was  tried^  was  not  of 
this  opinion;  bu^  with  the  consent  of  the  parties,  directed  a  verdict 
for  the  plaintift,  in  order  that  the  opinion  of  this  court  might  be 
iibtained.  In  his  report  of  the  case,  the  judge  stated  that,  **  it  the 
defendants  were  bound,  under  the  circumstances,  to  carry  the  bed 
without  any  payment,  beyond  what  was  paid  as  the  price  of  the 
ticket,  judgment  to  be  rendered  on  the  verdict  for  the  plaintiff;  if 
the  question  whether  the  bed  was  a  part  of  the  plaintiff's  personal 
liaggage  is,  under  the  facts  before  recited,  a  question  of  fact  for  the 
jury,  the  verdict  to  be  set  aside,  and  a  new  trial  ordered;  but  if,  ac 
matter  of  law,  under  the  circumstances,  the  defendants  were  not 
bound  to  carry  the  bed  unless  paid  for  its  carriage  sometixing  beyond 
the  price  which  had  been  paid  for  the  ticket,  the  verdict  to  be  set 
aside,  and  judgment  entered  for  the  defendants.'' 

/•  2).  BaM,  for  defendants. 

JET.  i\r.  SheUoUf  for  plaintiff.  It  was  a  question  for  the  jury, 
and  not  for  the  court,  whether  the  bed  was  personal  baggage  of  the 
passenger.  Ouimit  v.  ffenshato,  35  Verm.  605.  And,  in  determin- 
ing it»  the  jury  should  consider  her  social  rank  and  the  nature  of 
her  journey.    Nevins  v.  Bay  State  Steamboat  Co^  4  Bosw.  285; 
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Duffy  y.  TTiompMon^  4  E.  D.  Smith,  178.  Baggage  indadea  ever; 
thing  appropriate  for  the  personal  use  of  the  passenger,  unless,  in 
fact)  designed  for  some  other  purpose.  Brooke  y.  Pickwick,  4  Bing. 
218;  McOiU  y.  Rawand,  3  Penn.  St.  451 ;  McCormick  y.  Hudson 
Biver  RaUroad  Co^  4  E.  D.  Smithy  181 ;  Davis  y.  Cayuga  and  Sus- 
quehanna Railroad  Co,,  10  How.  330;  Jones  y.  Voorhees,  10 
Ohio,  145;  Johnson  y.  Stone,  11  Humph.  419 ;  Illinois  Central  Rail- 
road Co.  y:  Copeland,  24  IlL  332 ;  Walsh  y.  Steamboat  H.  M.  Wright, 
Newb.  494 ;  Jordan  y.  FaU  River  Railroad  Co,,  5  Gush.  69 ;  Stimson 
y.  Connecticut  River  Railroad  Co,,  98  Mass.  83 ;  Dunlap  y.  Inter- 
national Steamboat  Co.,  id.  371. 

MoBTOK,  J.  The  only  contract  which  the  plaintiff  had  with  the 
defendants  was  a  personal  contract  for  her  safe  transportation  from 
Queenstown  to  Boston,  to  which  the  carriage  of  suitable  personal 
baggage  was  incidental  The  facts  stated  in  the  report  exclude  the 
theory  that  the  defendants  were  under  any  liability  for  the  trans- 
porti^on  of  the  bed  in  question  as  merchandise.  The  only  question 
in  the  case  is,  whether  the  jury  would  be  justified  in  finding  that 
the  feather  bed  was  personal  baggage,  for  the  loss  of  which  the 
defendants  are  liable,  under  their  contract  for  the  safe  transportation 
of  the  plaintiff. 

In  Jordan  y.  Fall  River  Railroad  Co,,  5  Cush.  69,  the  rule  is  stated 
to  be,  "  that  baggage  includes  such  articles  as  are  of  necessity,  or 
conyenience,  for  personal  use,  and  such  as  it  is  usual  for  persons 
trayeling  to  take  with  them."  In  Collins  y.  Boston  and  Maine 
Railroad  Co,,  10  Gush.  506,  the  term  "  baggage"  was  held  not  to  include 
articles  of  merchandise  intended  for  sale,  and  not  for  personal  use. 
In  Dtinlap  y.  IntemcUional  Steamboat  Co,,  98  Mass.  371,  it  was  held 
not  to  include  money,  carried  in  a  yalise,  beyond  a  sum  sufiScient  for 
the  reasonable  trayeling  expenses  of  the  trayeler. 

In  the  case  at  bar,  we  are  of  opinion  that  the  feather  bed  was  not 
a  part  of  the  personal  baggage  of  the  plaintiff,  and  that  the  defend- 
ants are  not  liable  for  it  under  their  conti'act  The  case  finds  that 
it  was  not  intended  for  personal  use  during  the  yoyage.  It  was  an 
article  of  fomitnre,  and  it  is  difficult  to  see  how  it  can  any  more 
properly  be  called  personal  baggage,  than  any  other  article  of  house- 
hold famitore.  The  presiding  judge  correctly  ruled  that,  upon  the 
fiicts  proyed,  this  was  a  question  of  law.    It  follows  that,  according 
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to  the  terms  of  the  report,  the  verdict  must  be  set  aside,  and  judg* 
ment  entered  for  the  defendants. 

Judgment  for  the  defendants, 

KoTB. — In  a  recent  oeee  in  New  York,  the  rule  was  laid  down  to  be,  that  "  oairlerr 
of  paseengere  are  reeponsible  for  the  carriage  and  lafe  deliTery  of  auoh  baggage  aa,  bf 
custom  and  usage,  is  ordinarily  carried  by  travelers,  and  that  the  payment  of  usua 
fare  includes,  in  contemplation  of  law,  a  compensation  for  the  oouTcyance  of  such 
baggage."  &  D.  Smith,  J.,  in  JkatUir  t.  Suraovm^  BknifiuunUm  and  New  York  Raflrood 
Companih  1  Am.  R.  fiB7  (42  N.  Y.  886) ;  see,  also,  Edwards  on  Bailment,  680;  Story  on 
Ballmenta,  4M;  Pcwdl  t.  Jreyen,  M  Wend.  601;  MmriSL  t.  OHnncO,  80  N.  Y.6M ;  Macmw 
▼.  Qreat  WmUm  BaiUroad  Oompanvi  L.  Rm  6  Q.  B.  8U.  But  the  principal  question  haa 
been,  what  constitutes  '*  personal  luggage,*'  or  **  ordinary  baggage,**  in  the  rule  of 
liability  laid  down?  In  England,  there  is  an  act  of  parliament  styled  the  Carrien* 
Act  (1  Wm.  rv,  ch.  88),  which  makes  it  the  duty  of  railway  companies,  etc.*  to  carry  a 
certain  quantity  of  luggage,  but  in  terms  limiting  it  to  **  ordinary  luggage."  This  very 
ambiguous  phrase,  corresponding  to  what  may  be  regarded  as  the  eomfnofi4aio  phrase 
**  ordinary  baggage,"  in  America,  has  been  tiie  subject  of  legal  interpretation  in  at 
least  half  a  dosen  well-considered  and  elaborately  argtied  cases  in  the  higher  courts  of 
England.  In  OoMB  t.  Tfu  London  and  North  WetUm  RaOroad  Cnmpany,  18  Q.  B.  N.  8. 
818,  it  appeared  that  a  passenger  presented  to  the  company,  as  luggage,  a  box  con- 
taining only  merchandise,  but  not  exceeding  in  weight  the  limit  prescribed  for 
personal  luggage.  No  information  was  given  to  the  company  of  the  contents  of  the 
box.  Held,  that  he  could  not  recover  for  the  loss  of  the  box.  Chief  Justice  Oookbubit, 
In  this  case,  said:  ^If  a  railway  company  •  •  •  *  choose  to  take,  aa  ordinsry 
luggage,  that  which  they  know  to  be  merchandise,  I  quite  agree  that  it  is  not  comt>o- 
tent  for  them,  in  the  event  of  a  loss,  to  claim  exemption  from  liability  on  the  ground 
that  the  article  conslsta  of  merchandise,  and  not  of  ordinary  luggage.  But,  on  tho 
other,  if  a  passenger,  who  knows  or  ought  to  know  that  he  is  only  entitled  to  have  his 
ordinary  personal  luggage  carried  free  of  charge,  chooses  to  carry  with  him  merchan- 
dise, for  which  the  company  are  entitled  to  make  a  charge,  he  cannot  claim  to  be 
compensated  in  respect  of  any  loss  or  injury  by  the  company  to  whom  he  has  abstained 
from  giving  notice  of  the  contents.**  And  the  same  doctrine  was  enunciated  by 
Park,  Baron,  in  The  Qreal  Northerti  BaUway  Company  v.  Shepherd,  8  Bxch.  80. 

In  this  latter  case,  the  passenger  presented  to  the  carrier  for  transportation  as 
lufnrage  a  carpet  bag,  a  deal  box  about  two  feet  long,  and  two  brown  paper  parcels 
wrapped  In  a  blue  checked  handkerchief.  The  carpet  bag  contained  some  books  and 
two  hHndkerchlefs— the  bag  and  these  articles  being  valued  at  £1 9».  8d.  The  bag  also 
contained  Ivory  handles,  as  did  also  the  box  and  parcels,  to  the  number  of  two  hun- 
dred and  eighty-three  dosen.  Held,  that  the  passenger  could  recover  for  the  loss  of 
the  bag,  the  books  and  the  handkerchief,  but  not  for  the  loss  of  the  handles,  the 
carrier  not  being  informed  of  the  fact  that  these  articles  of  merchandise  were  con- 
tained In  the  luggage  presented  for  carriage. 

In  PJielpe  v.  The  London  and  Wentem  Railway  Co.,  19  C.  B.  N.  8. 881,  it  was  held,  that 
the  term  *' ordinary  luggage  **  does  not  Include  title  deeds  belonging  to  a  client  which 
an  attorney  is  carrying  with  him  in  his  bair  or  portmanteau,  for  the  purpose  of  pro- 
ducing on  a  trial  in  a  court  of  Justice;  nor  bank  notes  (to  a  considerable  amounti 
carried  by  him  for  the  purpose  of  meeting  the  contingencies  of  the  suit.  Brue,  C  J., 
In  this  case,  said :  "  It  Is  agreed,  on  all  hands,  that  it  Is  impossible  to  draw  any  very 
well-dellned  line  as  to  what  is  and  what  is  not  necessary  or  ordinary  luggage  for  a 
traveler;  that  which  one  traveler  would  consider  indispensable,  would  be  deemed 
superfluous  and  unnecessary  by  another.  Rut  the  general  habits  and  wants  of  man- 
t^jod  must  be  taken  to  be  In  the  mind  of  the  carrier  when  he  receives  a  passenger  tor 
tonreyanoe.'* 

In  BcifoKt  and  BaUymena  BaCvoau  Co,^  etc.,  v.  Keys,  0  H.  L.  566,  It  appeared  that  the 
p  wseiixer  took  with  him  Into  the  car  of  the  company  a  traveling  case  of  the  vaiu-  if 
t'K  mntainlng  watches  of  the  value  of  £1,886.    In  the  course  of  the  Journey,  a  g  .^d 
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u  the  oompaoj  applied  to  him  and  desired  that  the  case  might  be  removed  to  th^ 
luggage  Tan,  and  it  was  so  done.  The  ease  was  lost,  and  the  passenger  brought  suit  Ui 
recover  for  the  contents,  not  averring  In  any  of  his  pleadings  that  the  carrier  had 
notice  or  knowledge  that  the  case  contained  watches,  or  even  merchandise,  and  with 
that  knowledge  accepted  it,  to  be  cairied  as  personal  luggage.  Held,  on  appeal  to  the 
House  of  Lords,  that  the  passenger  could  not  recover  for  the  loss  of  the  watches. 

In  HudBUm  v.  The  Midland  BaOway  Co.,  86  L.  T.  U.  218,  Q.  B.,  decided  in  1800,  It  was 
held,  that  a  child's  toy,  called  a  spring  horse,  seventy-eight  pounds  in  weight  and 
forty-four  Inches  in  length,  standing  on  a  flat  surface,  ts  not  within  the  regulation  of 
a  railway  company  allowing  passengers  one  hundred  and  twelve  pounds  of  personal 
Juffoage  (not  being  merchandise  or  other  articles  carried  for  hire  or  profit)  free  of 
chaige. 

In  this  case,  Hatbs,  J.,  said:  "The  term  *  personal*  or*  ordinary'  luggage  must 
vary  according  to  the  usages  of  mankind ;  for  example,  certain  districts  of  America 
may  be  so  111  supplied  with  comforts  and  conveniences  for  travelers,  as  to  make  it 
reasonable  for  them  to  carry  extraordinary  things  with  them ;  and  in  some  districts  a 
pistol  may  be  part  of  the  ordinary  accompanimeots  of  passengers ;  in  former  times,  It 
would  not  have  been  safe  to  travel  without  one  in  the  neighborhood  of  the  metropolis 
(London),  for  protection  against  robbers,  though  now  it  would  be  an  exceptional 
thing.**  *  *  *  "A  person  might  travel  often  and  never  see  an  article  such  as  this 
(a  spring  horse)  carried  as  part  of  the  personal  luggage  of  a  traveler;  It  is  clearly 
exceptional."  In  Maerow  v.  The  Qreal  We^Aem  BoOioay,  L.  B.,  6  Q.  B.  612 ;  8  Alb.  Law 
Jour.  470;  24  L.  T.  R.  818  (decided  June  7, 1871),  a  passenger  brought  suit  to  recover  the 
value  of  the  contents  of  a  box,  received  by  the  defendant  carrier  as  personal  luggage. 
Among  the  articles  which  were  in  the  box,  were  six  pairs  of  sheets,  six  pairs  of  large 
blankets,  and  six  large  quilts,  which  had  formed  part  of  the  passenger's  household 
fomtture,  and  which  he  Intended  to  form  part  of  his  household  furniture  at  the  end 
of  his  Journey.  At  the  trial,  the  Jury  found  the  sheets,  blankets  and  quilts  were 
penmial  Zuggofl^;  but  the  court  of  queen's  bench,  on  appeal,  decided  that  these  articles 
were  not  pertoncH  hi/ooaae^  within  the  meaning  of  the  law.  Oookbubn,  C.  J.,  in  de.iT* 
ering  the  opinion  of  the  court,  laid  down  the  following  sound  tad  comprehensivs 
rule :  ^  Whatever  the  passenger  takes  with  him  for  his  personal  use  or  convenience, 
aocordlng  to  the  habits  or  wants  of  the  particular  class  to  which  he  belongs,  either 
with  reference  to  the  immediate  necessities  or  to  the  ultimate  purpose  of  the  journey, 
mast  be  considered  as  personal  luggage.'*  **Thls  would  Include,"  the  learned  judge 
continues,  "  not  only  articles  of  apparel,  whether  for  use  or  ornament,  «  *  •  but 
also  the  gun  case  or  fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on  a 
sketching  tour,  or  the  books  of  the  student,  and  other  articles  of  analogous  character, 
the  use  of  which  Is  personal  to  the  traveler,  and  the  taking  of  which  has  arisen  from 
the  fact  of  his  Journeying.  On  the  other  hand,  the  term  *  ordinary  luggage '  beiug 
thus  confined  to  that  which  is  personal  to  the  passenger,  and  carried  for  his  use  and 
convenience.  It  follows  that  what  is  carried  for  the  purpose  of  business,  such  hs  mer- 
chandise or  the  like,  or  for  larger  or  ulterior  purposes,  such  as  articles  of  furniture  or 
household  goods,  would  not  come  within  the  description  of  *  ordinary  \uggage." 
unless  accepted  as  such  by  the  carrier.** 

There  are  numerous  American  cases  which  are  directed  to  the  interpretation  of  the 
phrase  ^^  ordinary  baggage,"  as  embodied  either  in  statute  or  common  law.  The  fol- 
lowing articles  have  been  held  to  be  Included  among  those  which  it  is  usual  for 
persons  to  carry  while  traveling :  A  watch  and  such  Jewelry  as  is  usually  worn  about 
the  person  {MeCormiek  v.  Hvdson  River  RaOroad  Co,^  4  B.  D.  Smith,  181) ;  tools  used  by 
the  passenger  in  his  trade  CDavis  v.  Ccnyuga  and  Susquehanna  Railroad  Co.,  10  How 
880);  guns  for  sporting  purposes,  and  a  small  amount  of  material  for  clothing,  in  a 
passage  from  Burope  to  America  (Van  Horn  v.  Kermit,  4  B.  D.  Smith,  468),  and  money 
for  traveling  expenses.  Oranoe  County  Bank  v.  Brown,  9  Wend.  86 ;  Duffy  v.  Thompsoti, 
4  B.  D.  Smith,  178;  Grant  T.  Newton,  1  id.  96:  Jordan  v.  Jtafl  River  RaOroad  GO.,  8 
Cn8h.09;  Week  t.  Saratoga  RaOroad  Co^  19Wend.684;  DoyUy,Keyser,eind,Z42;  Davit 
V.  Miehiian  Central  Railroad  Co,,  88 111.278;  Bomany.  MaxweU,  9  Humph.  021 ;  Hutthinos 
^.  Western  Ra/Oroaa  Oo^  86  Oa.  01;  Ifod  Afwr  RafOroad  Ob.  v.  FuUon,  80  Ohlo^  3Ut 
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J(me»  ▼.  Voorhee$9 10  id.  180.  In  MmrrOl  t.  OrimieQ,  SO  K.  T.  fiM»  upon  the  qcMstton  of 
a  reMonable  amount  of  moiMy  for  trmTolIng  paipoaaa,  it  was  hald,  thatt  tho  **  amount 
must  be  measured,  not  alone  by  the  requirements  of  the  transit  orer  a  partioolar  pait 
of  the  entire  route  to  which  the  line  of  one  class  of  carriers  extends,  but  must 
embrace  the  whole  of  the  contemplated  Journey,  and  includes  such  an  allowance  foi 
accidents  or  sickness,  and  for  sojoumlnc  by  the  way,  ss  a  reasonably  prudent  man 
would  consider  it  necessary  to  make." 

In  this  case,  $800  in  gold  coin  In  the  passenirer's  trunk  was  not  considered  to  be  too 
large  an  amount,  the  intended  Journey  being  from  Hamburgh  to  New  York  and  Sen 
Francisco .  In  Dunlap  ▼.  The  Intematkmal  Steamboat  Co^  96  Mass.  871,  it  was  held,  that 
the  United  States  statute  of  1851,  exempting  masters  and  owners  of  seagoing  vessels 
from  liability  ss  carriers  for  the  loss  of  plattna,  gold,  gold  dust,  silTcr,  bullion  or  pre- 
cious metals,  coins.  Jewelry,  bills  of  any  bank  or  public  body,  diamonds  or  other 
precious  stones,  shipped  and  laden  without  notice  to  them  and  entry  on  the  bill  of 
lading,  does  not  apply  to  the  carriage  of  passengers  and  luggage,  and  that  a  passenger 
by  a  vessel  can  recover  for  the  loss  of  money  contained  in  his  valise  necessary  to 
defray  his  traveling  expenses.  But  in  The  lonfc,  6  filatch.  688,  it  was  held,  that  a  gold 
watch  and  chain  of  the  value  of  $471,  gold  ornaments  for  presents  of  the  value  of  $460, 
and  American  coin  to  the  amount  of  $00,  were  not  comprehended  within  the  '*  bag- 
gage," which  a  passenger  from  Yucatan  to  New  York  might  carry. 

In  Dexter  v.  The  Syraeuee,  BtnghamUm  and  New  Tork  BaOroad  Co^  1  Am.  B.  887  (42 
N.  Y.  888),  it  appeared  that  the  plaintiff  purchased  in  New  York,  and  checked  over 
defendant's  road  as  baggage,  a  trunk  and  contents  consisting  of  wearing  apparel  for 
himself  and  wife,  artteles  for  members  of  his  family,  and  cloth  for  some  dresses, 
including  one  for  his  landlady.  The  trunk  was  lost,  and.  In  an  action  to  recover  the 
value  of  it  and  contents,  it  was  held,  that  defendants  were  liable  except  for  the  cloth 
purchased  for  the  landlady. 

In  Miaeiulppi  Central  RaiOroad  Co.  v.  JSTennedy,  41  Miss.  871,  the  trunk  of  plaintiff  con- 
tained, among  other  things,  two  silver  watches  and  two  gold  watches,  and  the  court 
held,  *'tbat  the  watches  in  the  trunk,  the  plaintiff  wearing  one  upon  his  person,  were 
clearly  no  part  of  the  baggage."  See,  also,  Bomar  v.  MaanoeUt  0  Humph.  081,  where  it 
was  held,  that  a  watch  alleged  to  have  been  in  the  trunk  lost  did  not  fall  within  the 
meaning  of  the  term  **  baggage." 

In  Toledo^  Wabath  and  Weetem  BaOroad  Co.  v.  Hammondt  88  Ind.  878  (5  Am.  B.  281), 
it  was  held,  approving  Doyle  v.  JSTiser,  8  Ind.  842,  that  the  articles  of  property  treated  as 
baggage  •  •  •  may  be  clothing,  traveling  expense  money,  a  few  books  for  the 
amusement  of  reading,  a  lady's  Jewelry  for  dressing,  and  an  opera  aiam.  In  fiepHrtns 
V.  TFeseott,  0  Blatcb.  04,  It  was  held  that  manuscript  books,  the  property  of  a  student, 
and  necessary  to  the  prosecution  of  his  studies,  are  "  bsggage."  In  Minter  v.  Paefifie 
Railroad^  41  Mo.  608,  it  appeared  that  the  passenger  delivered  his  trunk  and  a  piece  of 
carpeting  to  the  bsggsge  master  of  a  railroad  company  who  checked  the  trunk,  but 
told  the  passenger  that  no  check  waa  necessary  for  the  oarpet,  aa  it  would  gp  safely. 
Held^  that  the  company  was  liable  for  the  lose  of  the  carpet,  althou^  the  action  of 
the  baggage  master  was  in  violation  of  the  rules  of  the  company. — Bap. 
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BaOroad — regvlaUont  m  to  pas$mffer$. 

A  regulation  by  a  railway  company,  reetrictlng  the  holder  of  a  certain  daaa  of 
ti<^et8  to  special  trains,  nothing  of  the  kind  appearing  on  the  tickets,  will 
not  Justify  the  expulsion  of  the  holder  of  sach  a  ticket  from  the  regular 
trains,  he  having  taken  passage  thereon  without  knowledge  of  the  regolatlan. 

This  was  an  action  in  tort  Trial  in  the  superior  courts  before 
BocKWELL^  J.,  who  allowed  a  bill  of  exceptions,  which  was  as  fol- 
lows :  ^'  It  was  in  evidence  at  the  trial,  that  the  plaintiff,  on  July 
11, 1868,  purchased  of  the  ticket-seller  of  the  Cape  Cod  Bailroad 
Company,  at  Sandwich,  in  Massachusetts,  a  ticket  for  New  York,  in 
the  form  known  as  a  coupon  ticket,  the  first  part  of  which  was  for 
a  passage  from  Sandwich  to  Middleborough,  and  the  remaining 
portion  in  the  following  form: 


iMiMd  by  cape  God  Railroad. 


MiDnLiiBOBonaH 

TO 
iniWPOBT. 


§• 


NEWPORT 

TO 

NBW  YORK. 

B.  N.  Winslow, 
Sup't  Cape  Cod  R.  R. 


i 


^  It  was  also  in  eyidence,  that  he  took  the  morning  train  on  the 
Cape  Cod  Bailroad,  giving  the  conductor  for  his  passage  the  first 
part  of  the  ticket,  and  arrived  at  Middleborough,  the  point  of  junc- 
tion with  the  old  line  of  the  Old  Colony  and  Newport  Bailroad, 
about  nine  o'clock,  and  there  entered  a  train  of  the  d^endants'  cars, 
and  was  carried  to  Fall  Biver,  the  conductor  of  this  train,  to  whom 
he  presented  this  ticket,  punching  the  same,  and  allowing  him  to 
pass  thereon;  that,  at  Fall  Biver,  after  a  short  delay,  he  entered 
another  train  of  the  defendants'  cars,  being  the  morning  train  from 
Boston  to  Newport,  which  came  to  Fall  Biver  by  way  of  Taimton, 
and  not  by  way  of  Middleborough;  and  that,  between  Fall  Biver 
and  Tiverton,  being  called  upon  for  his  fare  by  the  conductor  of. 
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the  last-named  tram,  he  presented  the  ticket,  and  was  informed  by 
the  conductor  that,  by  the  rules  of  the  defendants,  it  was  good  only 
on  the  steamboat  trains,  or  trains  connecting  with  the  steambDuts^ 
of  which  two  were  run  in  the  afternoon,  and  that  he  must  pay  the 
difference  in  fare  (about  sixty  cents),  or  leave  the  train  at  Tiverton, 
the  next  station,  and  wait  for  the  steamboat  train,  which  passed  in 
the  afternoon;  that  the  plaintiff  refused  to  make  any  further  pay- 
ment, claiming  that  on  said  ticket  he  was  entitled  to  ride  to  New- 
port on  said  train,  pass  a  part  of  the  day  at  Newport^  and  then  take 
the  steamboat  in  the  evening  for  New  York;  that  at  Tiverton  he 
was  removed,  or  required  to  leave  the  train,  by  the  conductor;  and 
that  he  subsequently  jumped  upon  the  train,  rode  to  the  next 
station,  Bristol  Ferry,  there  left  the  train,  and  some  six  or  seven 
hours  later  took  the  steamboat  train  at  Bristol  Ferry,  and  reached 
Newport  before  the  departure  of  the  steamboat  for  New  York;  that 
the  &re  at  this  time,  by  reason  of  competition  with  other  lines,  was 
less  from  Sandwich  to  New  York  than  the  fare  from  Sandwich  to 
Newport,  of  which  the  plaintiff  was  informed;  that  the  tickets  in 
the  form  above  described  were  prepared  and  issued  by  the  Cape  Cod 
Bailroad  Company,  and  had  been  sold  for  some  months  prior  to 
July  11, 1868,  by  said  company,  with  the  assent  of  the  defendants, 
but  the  Cape  Cod  Bailroad  Company  claimed  no  other  right  to  make 
contracts  for  conveyance  of  passengers  over  the  defendants'  railroad; 
and  that,  of  the  amount  received  for  such  tickets,  the  Cape  Cod 
Bailroad  Company  retained  the  local  fare  on  its  own  road,  and  paid 
the  defendants  the  amount  of  the  fare  from  Middleborough  to  New 
York,  and  the  ticket-seller  at  Sandwich  was  appointed  by,  accounted 
to,  and  received  all  instructions  from  said  Cape  Cod  Bailroad 
Company. 

"  The  defendants  offered  evidence,  which  was  uncontradicted,  that 
by  their  rules,  passengers  holding  tickets  to  New  York  were 
restricted  to  the  steamboat  trains;  that  two  steamboat  trains  were 
run  each  afternoon,  to  one  of  which  cars  passing  through  Middle- 
borough  were  attached,  and  stopped  at  Tiverton;  and  that  the 
morning  train  trom  Boston  to  Newport  was  not  one  of  said  steam- 
boat trains. 

**  The  plaintiff  offered  in  evidence  a  conversation  between  himself 
and  the  ticket-seller  at  Sandwich,  to  the  admission  of  which  the 
defendants  objected,  ui>on  the  ground  that  it  did  not  appear  that 
the  ticket-seller  was  their  agent    The  testimony  was  admitted  as 
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follows,  namely:  The  plaintiff  asked  Achilles  Atkins,  the  ticket- 
BellcT,  if  he  could  go  to  Newport  on  the  morning  train  on  that 
ticket;  and  he  said,  yes.  The  evidence  was  conflicting,  whether  or 
not  the  plaintiff  was  informed  of  the  defendants  ule  before  pur- 
chasing his  ticket 

''The  defendants  requested  the  judge  to  instruct  the  jury  aa 
follows: 

"  1.  If  the  jury  find  that  the  plaintiff  purchased  at  Sandwich,  on 
the  Gape  God  Railroad,  a  through  ticket  for  New  York,  in  ))art 
over  the  defendants'  railroad,  such  ticket  would  not  entitle  the 
plaintiff  to  ride  in  any  local  train  or  trains  on  the  defendants'  rail- 
road between  Middleborough  and  Newport  which  the  plaintiff  might 
select ;  but  the  defendants  could  designate  the  time  and  mode  of 
conveyance  on  their  railroad,  provided  that  the  plaintiff  was  car- 
ried, or  allowed  to  go,  by  the  earliest  through  passenger  conveyance^ 
and  by  direct  line  to  New  York ;  and  such  ticket  would  not  entitle 
the  plaintiff  to  break  his  journey  by  stopping  at  one  or  more  points 
on  the  defendants'  railroad. 

"2.  The  plaintiff,  buying  a  through  ticket  to  New  York  over  the 
defendants'  line  of  railroad  and  steamboats  connecting  therewitli^ 
must  take  the  mode  of  conveyance  over  the  defendants'  line  pro- 
vided by  their  rules  and  regulations,  provided  he  shall  be  carried,  or 
allowed  to  go,  by  a  direct  and  the  earliest  through  passenger  con- 
veyance. 

''  3.  It  was  competent  for  the  defendants  to  make  rules  and  regu- 
lations i<i  prevent  passengers  on  through  tickets  from  Middleborough 
to  New  York,  over  the  defendants'  line,  from  stopping  at  interme- 
diate points  on  their  railroad,  or  at  Newport;  and  it  is  immaterial 
whether  the  plaintiff,  before  purchasing  such  through  ticket,  was 
informed  or  not  of  such  rules  and  regulations. 

''  4.  If  the  defendants  ran  a  through  passenger  car  or  train,  with 
proper  accommodations,  from  Middleborough  to  Newport,  connect- 
ing there  with  the  earliest  steamboat  leaving  for  New  York,  they 
might  lawfully  restrict  all  through  passengers  from  Middleborough 
to  New  York  to  such  car  or  train,  and  might  lawfully  prevent  such 
through  passengers  from  taking  other' trains. 

"  5.  If  there  was  a  difference  in  the  fare  between  a  through  con- 
veyance from  Middleborough  to  New  York,  and  a  conveyance  allow- 
ing stops  at  intermediate  points  of  the  journey,  the  plaintiff,  who 
selected  a  through  conveyance  as  the  cheaper,  has  no  cause  of  action 
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againat  the  defendants,  if  prevented  by  them  from  stopping  and 
breaking  his  journey  at  any  intermediate  point. 

^'  6.  The  Cape  Cod  Bailroad  Company,  if  authorized  ty  custom  or 
contract  to  sell  tickets  over  the  defendants'  railroad,  would  not  be 
authorized  thereby  to  make  special  contracts  for  the  conveyance  of 
passengers  over  l^e  defendants'  railroad  in  contravention  of  the 
rules  and  regulations  of  the  defendants,  but  only  in  the  usual  and 
regular  way;  and  would  not  be  authorized  thereby  to  contract  with 
passengers  on  through  tickets,  permitting  them  to  stop  or  break 
their  journey  at  intermediate  points. 

^^  7.  It  would  not  be  within  the  scope  of  the  authority  of  a  ticket- 
seller  appointed  by  the  Cape  Cod  Bailroad  Company,  authorized  by 
^d  company  to  sell  tickets  over  the  defendants'  railroad,  under 
fluch  custom  or  contract  to  make  representations  binding  upon  the 
defendants  as  to  what  would  or  would  not  be  allowed  the  passenger 
holding  such  ticket  to  do  upon  the  defendants'  railroad.  He  could 
only  sell  such  tickets  subject  to  the  lawful  rules  and  regulations  of 
the  defendants. 

*^  8.  There  is  no  evidence  from  which  the  jury  can  lawfully  infer 
that  the  ticket-seller  upon  the  Cape  Cod  Bailroad  was  an  agent  of 
the  defendants,  authorized  to  make  contracts  for  the  conveyance  of 
passengers  over  the  defendants'  railroad,  other  than  by  the  sale  of 
tickets  in  the  usual  way  and  form,  or  to  make  representations  as  to 
the  trains  by  which  the  defendants  would  carry  said  passengers;  and 
such  contracts  and  representations,  if  made,  would  be  binding  only 
on  said  Cape  Cod  Bailroad  Company. 

**  9.  If  the  jury  shall  find  that,  under  the  terms  of  connection 
subsisting,  either  by  express  or  implied  contract,  between  the  Cape 
Cod  Bailroad  Company  and  the  defendants,  said  Cape  Cod  Bailroad 
Company  had  no  right  to  sell  through  tickets,  or  inake  contracts 
for  conveyance  of  passengers,  allowing  the  passenger  to  break  his 
journey  or  stop  on  the  way,  before  reaching  his  destination,  the 
plaintiff's  remedy  for  a  breach  of  such  representation  or  contract, 
or  any  injury  resulting  therefrom,  would  be  against  the  Cape  Cod 
Bailroad  Company,  and  not  against  the  defendants. 

"  These  instructions  the  judge  declined  to  give  in  the  form  re- 
quested, but  did  instruct  the  jury  substantially  as  follows:  That  the 
plaintiff,  holding  a  ticket  in  the  above  form,  purchased  by  him  of 
the  ticket-seller  at  Sandwich,  upon  which  no  condition  appeared, 
was  entitled  to  ride  thereon  upon  the  defendants'  regular  train  that 
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morning  from  Middleborongh  to  Fall  River,  and  from  Fall  Biver  he 
was  entitled  to  ride  in  the  next  regular  train  of  the  defendants  from 
that  place  to  Newport;  that  the  rule  alleged  to  have  been  made  by 
the  defendants  was  a  rule  the  defendants  had  a  right  to  make  and 
enforce,  and  the  plaintiff  would  be  bound  thereby  if  he  had  knowl- 
edge thereof;  that  if  the  plaintiff,  at  any  time  before  entering  the 
dedfendants'  cars  at  Middleborongh,  had  knowledge  of  said  rule,  he 
was  not  entitled  to  ride  from  Middleborongh  to  Fall  Biver  on  said 
ticket  in  any  but  the  steamboat  trains;  and  that  if,  at  any  time 
before  entering  the  defendants'  cars  at  Fall  Kiver,  the  plaintiff  had 
knowledge  of  said  rule,  he  was  not  entitled  to  ride  on  said  ticket 
from  Fall  River  to  Newport  in  any  but  the  steamboat  trains,  and,  if 
he  attempted  so  to  do,  the  defendants  might  lawfully,  using  no 
unnecessary  force,  remoye  him  from  any  other  train;  but  that,  if 
the  jury  should  find  that  the  plaintiff  had  not  such  knowledge 
before  entering  tiie  train  from  Fall  River  to  Newport,  and  no 
reasonable  means  of  knowledge,  then  he  was  entitled  to  ride  upon 
said  ticket  to  Newport;  that  this  question  of  knowledge  was  the 
main  question  for  the  jury  to  decide;  that,  upon  this  question  of  the 
plaintiff's  knowledge  of  the  defendants'  rule,  his  conversation  with 
AtkinSy  the  ticket-seUer,  was  competent  testimony,  and  to  be  con- 
sidered  by  the  jury;  but  that,  upon  the  evidence,  Atkins  was  not 
the  defendants'  agent,  and  had  no  power  to  make  contracts  binding 
ni)on  the  defendants,  and  for  this  purpose  alone,  namely,  as  tending 
to  show  whether  or  not  the  plaintiff  had  such  knowledge,  the  evi- 
dence of  the  conversation  was  admitted,  and  ruled  out  for  all  other 
purposes. 

"  The  jury  found  for  the  plaintiff,  with  damages  in  the  sum  of  $563; 
and  to  the  foregoing  rulings  and  refusals  to  rule  the  defendants 
allege  exceptions.'' 

» 

C.  F.  Choate,  for  defendants.  1.  The  chief  point  in  which  the 
instructions  given  to  the  jury  differ  from  those  asked  for  by  the 
defendants  consists  in  this,  that  they  were  instructed  that  the  plain- 
tiff was  not  affected  by  a  reasonable  regulation  of  the  defendants 
unless  he  had  knowledge  of  it  before  entering  the  cars  at  Fall  River 
The  qualification  was  erroneous.  If  the  regulation  was  reasonable, 
the  plaintiff,  whenever  informed,  was  bound  to  observe  it.  lie  suf 
fered  no  detriment  by  failing  to  learn  it  before  he  entered  the  cars  it 
Fall  River.    Had  he  learned  it  before  he  entered  those  cars,  he  inifiral 
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Iiave  waited  for  the  steftmboat  train,  or  have  paid  additional  fare,  at 
hifl  option.  When  informed,  he  had  the  same  option,  and  had  no 
longer  a  right  to  ride  in  the  train  without  paying  the  OBtablished 
lare.  State  v.  Overton^  4  Zab.  435;  Cheney  v.  Boston  dk  Maine  Sail' 
road,  11  Mete  121. 

2.  The  conTersation  with  Atkins  was  improperly  admitted* 
Although  the  whole  testimony  is  not  reported,  it  is  clear,  from  the 
ruling  of  the  court  upon  the  whole  evidenccy  that  Atkins  was  not  the 
defendants'  agent  The  plaintifTs  testimony  of  his  conversation  with 
a  third  person,  in  no  way  connected  with  the  defendants,  had  no 
tendency  to  prove  his  knowledge,  or  want  of  knowledge,  as  to  the 
subject-matter  of  the  conversation. 

A.  Jones,  for  plaintifE. 

Wells,  J.  The  plaintifF's  ticket  entitled  him  to  a  passage  upon 
-any  regular  train  for  passengers  upon  the  road  of  the  defendant&  It 
contained  no  notice  of  any  restriction  or  limitation  of  the  right  which 
it  purported  to  give.  It  was  issued  by  the  ticket  agent  of  the  Cape 
God  Bailroad  Company,  whose  authority  for  that  purpose  was  suffi- 
ciently shown  by  the  iBct  that  such  tickets  had  been  so  issued  by  said 
company  ''  for  some  months  prior  "  thereto, ''  with  the  assent  of  the 
defendants."  The  defendants  could  not,  by  any  rule  or  regulation 
not  previously  made  known,  restrict  the  plaintiff  from  taking  the 
passage  to  which  his  ticket  entitled  him,  in  any  regular  train  for  the 
accommodation  of  passengers.  Under  the  instructions,  the  jury 
must  have  found  that  there  was  no  such  information  to  the  plaintiff 
personally;  and  the  case  shows  no  such  publication  of  the  rule  as 
would  affect  him  with  notice  thereol 

The  evidence  of  the  inquiry  made  by  the  plaintiff  of  the  person 
from  whom  he  purchased  his  ticket,  '^  if  he  could  go  to  Newport 
on  the  morning  train  on  that  ticket,"  and  the  answer  that  he 
could  do  so,  was  restricted  explicitly  by  the  judge  at  the  trial,  to 
the  question  whether  the  plaintiff  had  previous  knowledge  of  the  rule 
in  question. 

We  think  that  the  defendants  show  no  good  groimd  of  exoeptiou 
to  the  ruling  or  the  instructions  to  the  jury  in  the  court  below. 

Exceptions  overruled. 
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Bbyakt,  plaintiff,  y.  BiOH  et  aL 

(10illMi.UO.) 


MuUr  mnd  mnmU^lkSbiOiUig  of  cofnier  by  ttmmihoat  for  Mlt  ^ 
BmM9ai  of  eamoe  from  8taU  to  UnUod  SUUot  cowrii. 

Plaintiff  was  a  paaaenger  on  the  steamboat  of  defendants,  oommon  cairien, 
IV  ben  tbe  steward  and  some  of  the  table  waiters  wrongfnllj  assaulted  and 
injured  bim.    SM,  that  defendants  were  liable. 

An  action  had  been  prosecated  to  judgment  in  a  State  conrt,  the  Terdiet  had 
not  been  set  aside,  the  exceptions  taken  at  the  trial  had  been  OTermled  hj 
the  court  of  last  resort,  and  the  onlj  question  remaining  for  disposal  was 
upon  a  motion  for  new  trial  on  the  ground  of  excesslTe  damages  in  the  Ter- 
diet. Seld,  that  it  was  too  late  to  obtain  a  removal  of  the  cause  to  the 
United  States  circuit  court,  under  act  of  congress  of  1867,  ch.  196.  (See  note, 
p.  316.) 

AcnoK  in  tort  by  plaintiff  against  the  owners  of  the  steamboat 
Eastern  Queen,  for  injuries  receiyed  by  bim  while  a  passenger  on 
the  steamboat  going  from  Boston  to  Gardiner,  Me.  Three  of  the 
defendants  were  citizens  of  Maine,  and  the  other  fiyei  defendant 
and  the  plaintiff,  were  citizens  of  Massachusetts.  The  opinion  suffi- 
ciently states  the  case.  The  yerdict  was  for  plaintiff  in  the  sum  of 
18,000.    Defendants  alleged  exceptions. 

T.  H.  8we$Uer  <§  B.  M.  MarMy  Jr,  {C.  P.  OreMOugh  with  them), 
for  defendants. 

C.  R.  Train  dk  J.  Q.  A.  Bracket t,  for  plaintiff. 

Ghapmak,  0.  J.  The  defendants  were  carriers  of  passengers 
upon  their  steamboat,  and  the  plaintiff  was  a  passenger  paying  fare 
and  haying  the  ordinary  rights  of  passengers.  The  steward  and 
some  of  the  table  waiters  wrongfully  knocked  him  down  and  mal- 
treated him. 

The  case  thus  presented  differs  in  one  respect  from  that  of  Howe 
y.  Newmarehy  12  Allen,  49,  for,  in  that  case,  the  plaintiff  was  a 
stranger  both  to  the  master  and  the  seryant.  But  here  the  plaintiff 
is  entitled  to  all  the  rights  which  he  deriyed  from  the  contract  of 
the  defendants  as  carriers.    The  implied  contract  differs  in  soma 
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respects  from  that  of  carriers  of  goods.  So  far  as  this  case  is  con* 
cemed,  we  have  only  to  consider  what  it  is  in  reject  to  the  conduct 
of  their  senrants.  Nor  do  we  deem  it  necessary  to  consider  what  it 
is  in  regard  to  selecting  suitable  persons  as  servants,  or  in  regard  to 
retaining  incompetent  servants  after  notice  of  their  incompetency ; 
for  tiMre  is  nothing  in  the  bill  of  exoeptions  tending  to  show  that 
they  yere  in  fault  in  this  respect.  We  shall  consider  the  matter  on 
thi  assumption  that  they  had  not  been  negligent  in  selecting  or 
retaining  their  servants. 

As  a  general  rule,  the  master  is  liable  for  what  his  servant  does 
in  the  course  of  his  employment;  but,  in  regard  to  matters  wholly 
disconnected  from  the  service  to  be  rendered,  the  master  is  under  no 
responsibility  for  what  the  servant  does  or  neglects  to  do.  The 
reason  is  that,  in  respect  to  such  matters,  he  is  not  a  servant  Aid* 
rich  V.  7%a  Boston  d  Worcester  Railroad  Co.,  100  Mass.  31.  If, 
therefore,  any  of  the  officers  or  men,  connected  with  the  running  of 
the  defendants'  boat,  had  met  the  plaintiff  in  the  street  or  else- 
where, in  a  position  wholly  disconnected  with  their  duties  to  the 
defendants,  and  oommitted  an  assault  and  battery  upon  him,  it  is 
dear  that  the  defendants  would  not  have  been  liable. 

There  are  two  views  which  may  be  taken  in  the  present  case* 
One  is  the  view  which  was  taken  by  the  court  in  Philadelphia  S 
Reading  Railroad  Co,  v.  Derby y  14  How.  468.  The  plaintiff  in  that 
action  was  riding  gratuitously,  and  the  court  held  that  the  company 
were  liable  to  him,  not  on  the  ground  of  a  contract  between  the 
parties,  but  because  he  was  injured  by  their  carelessness  when  lie 
was  where  he  had  a  lawful  right  to  be.  But  as  the  plaintiff  in  tliis 
case  was  a  passenger  for  hire,  we  think  it  better  to  consider  what 
the  contract  was  between  them.  This  has  been  discussed  in  the  fol- 
lowing cases:  Chamberlain  v.  Chandlery  3  Mason,  242;  Nieto  v. 
Clarhy  1  Olif.  145 ;  Baltimore  A  Ohio  Railroad  Co.  v.  Blocher,  27 
Md.  277;  Pittsburg,  Fort  Wayne  d  Cliicago  Railroad  Co,  v. 
Hinds,  53  Penn.  St  512 ;  Simmons  v.  New  Bedford^  Vineyard  <& 
Nantucket  Steamboat  Co,,  97  Mass.  361,  and  100  id.  34 ;  Milwaukee 
dt  Mississippi  Railroad  Co,y.  Kinney,  10  Wis.  388.  It  has  aJso  been 
thoroughly  discussed  in  Goddard  v.  Grand  Trunk  Railway,  57  Me. 
202;  2  Am.  R.  39.  These  cases  were  cited  by  Clifford,  J.,  in  Pe«- 
dleton  V.  Kinsley,  Rhode  Island  circuit,  June,  1870,  not  yet  reported, 
and  the  terms  of  the  contract  for  carriage  by  water  are  well  stated  by 
him  in  conformity  with  the  authorities,  as  follows:    ^'  Passengers  do 
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aot  oontmot  merdy  for  shiproom  and  transpofrtation  from  one  place 
to  another;  but  they  also  contract  for  good  treatment^  and  against 
personal  mdenees  and  every  wanton  interference  with  their  personp, 
either  by  the  carrier  or  his  agents  employed  in  the  management  of 
the  ship  or  other  conyeyance."  In  respect  to  snch  lT^tmoi«t  of 
passengers,  not  merely  the  officers,  but  tiie  crew,  are  the  agent£  of 
the  camera.  In  Chami$riam  ▼.  CSumdlir,  3  Mason,  !H2,  cited 
above,  Sioby,  J.,  says:  That  kindness  and  decency  of  demeanor  is  a 
duty  not  limited  to  the  officers,  but  extends  to  the  crew. 

The  interpretation  of  the  contract  of  the  carrier,  which  is  given 
in  H&e  oases  above  dted,  is  not  unreasonable.  It  is  not  more  exten- 
sive than  the  necessities  of  passengers  require.  Nor  is  it  difficult 
to  perfbrm.  The  cases  in  which  it  is  violatad  by  servants,  even  of 
the  lowest  grade,  on  board  a  ship  or  engaged  in  the  management  of 
a  railroad  train,  and  the  carrier  rather  than  the  passenger  ought  to 
take  the  risk  of  such  exceptional  cases,  the  passenger  being  neces- 
sarily placed  so  much  within  the  power  of  the  servants. 

In  this  case,  the  servants  who  committed  the  wrong,  being  the 
steward  and  table  waiters,  were  those  who  were  engaged  in  providing 
meals,  waiting  on  the  tables  and  collecting  the  pay  for  meals.  They 
were  treating  the  plaintifPs  relative  with  gross  rudeness  in  connec- 
tion with  this  business,  and  the  plaintiff  interfered  only  by  a  remark 
that  was  proper,  whereupon  the  assault  was  committed.  It  was  not 
as  if  a  quarrel  had  occurred  on  shore  and  disconnected  with  the 
duties  of  persons  on  shipboard.  It  violated  the  contract  of  the 
defendants,  as  to  how  the  plaintiff  should  be  treated  by  their  ser- 
vants, who  were  employed  on  board  the  ship  and  during  the  passage. 
For  a  violation  of  such  a  contract  either  by  force  or  negligence,  the 
plaintiff  may  bring  an  action  of  tort,  or  an  action  of  contract. 

There  were  many  prayers  for  instructions,  and  many  instructions 
were  given  to  the  jury  in  application  to  the  various  aspects  of  the 
case ;  but  in  our  view  many  of  them  were  immaterial.  Some  of 
them  were  too  favorable  to  the  defendants,  and  only  one  of  them 
could  have  been  injurious  to  them. 

In  answer  to  a  request  from  a  juror,  as  to  what  was  the  scope  of 
the  respective  duties  of  the  employees  on  the  steamer,  the  court 
replied,  in  substance,  that  the  jury  must  exercise  their  own  judg- 
ment—  that  it  must  depend  on  circumstances-  there  could  be  no 
law  in  the  matter,  and  the  jury  were  to  use  their  own  judgment.  A 
correct  answer  would  have  been,  to  state  the  contract  which  the 
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oarriers  had  madei  aad  instmct  the  jury  that  each  of  the  hands 

employed  on  board  the  8hip  was  bound  to  do  taithfolly  the  dntj 

assigned  to  him  in  the  perf  ormanoe  of  this  contract,  and  not  one  of 

them  was  at  liberty  to  do  an  act  in  Yiolation  of  it,  and,  if  he  did  so^ 

the  defendants  were  liable.    Bnt  there  is  nothing  in  the  bill  of 

exceptions  to  show  that  it  applied  to  any  matter  that  is  material; 

for  the  instmotions  already  giren  had  stated  the  liabiliiy  of  the 

def  ondants  too  narrowly. 

IlxceptionA  overrtML 

After  this  decision,  the  defendants  moved  the  superior  ooort  to 
set  aside  the  verdict  and  grant  a  new  trial  on  the  ground  that  the 
damages  were  excessive.  Before  a  hearing  was  had  on  this  motion, 
those  of  the  defendants  who  were  citizens  of  Maine  made  and  fUed, 
in  accordance  with  the  United  States  Statutes  of  1867,  ch.  196  (14 
United  States  Statutes  at  Large,  558),  an  affidavit  and  a  petition  for 
the  removal  of  the  suit  to  the  next  circuit  court  of  the  United  States 
to  be  held  in  this  district  The  plaintiff  objected  to  such  a  removal,  on 
the  ground  that  the  petition  was  filed  too  late,  and  Pitkak,  J.,  on  that 
ground  declined  to  grant  it;  and  the  defendants  alleged  exoeptions» 
which  were  argued  in  November,  1871. 

¥or86f  Sweeiser  with  him,  for  defendants. 

Bfockeit^  Train  with  him,  for  plaintiff. 

Obat,  J.  The  objections  to  the  granting  of  the  petition  for  the 
removal  of  this  case  into  the  circuit  court  of  the  United  States 
under  the  act  of  congress  of  1867,  chapter  196,  are  manifold* 

The  act  of  oongress  provides  that  any  suit  in  a  State  court,  ^*  in 
which  there  is  a  controversy  between  the  citizen  of  the  State  in 
which  the  suit  is  brought  and  a  citizen  of  another  State,"  and  the 
matter  in  dispute  exceeds  the  sum  of  $500,  exclusive  of  costs, 
may  be  removed  into  the  circuit  court  of  the  Unified  States 
upon  a  petition,  filed  in  the  State  court  ^'  at  any  time  before  the  final 
hearing  or  trial  of  the  suit,''  by  ''such  citizen  of  another  State, 
whether  he  be  plaintiff  or  defendant,"  accompanied  by  his  affidavit 
''  that  he  has  reason  to  and  does  believe  that,  from  prejudice  or  local 
infinence,  he  will  not  be  able  to  obtain  justice  in  such  State  oourt»'^ 
and  by  an  offer  of  sufficient  surety  for  the  entry  of  the  case  and 


NOVEMBER  TERM,  1870.  315 

Bryant  t.  Rich. 

copies  of  the  papers  therein  in  the  federal  court;  and  ^^  it  shall  be 
thereupon  the  duty  of  the  State  court  to  accept  the  surety  and  proceed 
no  further  in  the  suit^"  and,  the  copies  haying  been  entered  in  the 
United  States  court,  ^'  the  suit  shall  then  proceed  in  the  same  man  • 
ner  as  if  it  had  been  brought  there  by  original  process." 

1.  The  petition  in  this  case  is  f^ed  by  three  only  out  of  nine 
defendants.  We  hare  much  doubt  whether,  when  the  party  in 
whose  behalf  the  petition  is  filed  consists  of  several  persons,  the 
petition  can  be  supported  unless  all  of  them  join  therein.  The 
construction  uniformly  put  upon  the  similar  provision  in  the  judi- 
ciary act  of  1789,  chapter  20,  section  12,  has  been  that  all  must  join 
in  the  petition  for  removal  Ward  v.  Arredondo,  1  Paine,  410; 
Beardshy  v.  Torreyy  4  Wash.  C.  C.  286;  Smith  v.  Rinesy  2  Sumn. 
338;  Ex  parte  Oirardy  3  Wallace,  Jr.,  263. 

2.  This  is  an  action  of  tort,  which  may  be  maintained  against 
all  or  any  of  the  wrong-doers,  jointly  or  severally.  If  it  should  be 
deemed  to  have  been  duly  removed  into  the  federal  court,  so  far  as 
the  petitioners  for  such  removal  are  concerned,  no  reason  has  been 
shown  why  it  should  not  proceed  in  the  State  courts  as  against  those 
defendants  who  do  not  seek  to  remove  it  into  another  jurisdiction, 
and  who  are  themselves  each  liable  for  the  entire  damages  which 
may  be  finally  recovered.     Smith  v.  Sines,  above  cited. 

3.  Five  of  the  nine  defendants  in  this  case,  as  well  as  the 
plaintiff,  are  citizens  of  this  commonwealth;  and  the  courts  of  the 
United  States  are  not  authorized  by  the  constitution  to  take  juris- 
diction, so  far  as  it  depends  upon  the  citizenship  of  the  parties,  of 
suits  between  citizens  of  the  same  State,  but  only  of  suits  between 
citizens  of  different  States,  or  between  a  citizen  and  an  alien,  and 
can  therefore  have  no  jurisdiction  (except  when  it  grows  out  of  the 
subject-matter)  of  an  action  in  which  any  of  the  plaintiffs  and  of 
the  defendant^  who  are  real  parties  in  interest,  by  or  against  whom 
relief  is  sought,  are  citizens  of  the  same  State.  Const,  of  U.  S.,  art. 
3,  §  2;'  Strawbridge  v.  Ourtiss,  3  Cranch,  267 ;  New  Orleans  v.  Winter, 
1  Wheat.  91;  Wood  v.  Datfis,  18  How.  467;  Tuckemian  v.  Bigelow, 
21  Law.  Rep.  207;  Wilson  v.  Blodget,  4  McL.  363,  cases  already 
cited. 

4.  The  words  ^^  before  final  hearing  or  trial,"  in  the  act  of  congress 
of  1867,  would  seem  to  be  equivalent  in  meaning  to  the  same  words 
"  trial  or  final  hearing,"  as  transposed  in  the  similar  act  of  1 866, 
ch.  288;  and  it  is  at  least  doubtful  whether  a  party,  who  hat 
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onoe  taken  the  chance  of  a  decision  npon  the  merits  by  a  trial  before 
the  jury,  in  an  action  at  law,  or  a  hearing  before  a  court  in  a  suit  in 
equity,  in  the  State  court  can,  even  if  the  case  stands  open  for  a  new 
trial  or  farther  hearing,  remoTe  it  into  another  tribunal  It  has  been 
decided  by  the  supreme  court  of  Wisconsin,  in  a  very  able  judgmenti 
that  he  could  not  Akerlyy.VilaSyUWiB.ie6ilAjiLKl66.  There 
hare  been  decisions  of  single  judges  of  the  federal  courts  within  the 
same  drcuit  to  the  contrary.  S.  C,  Abb.  (XT.  S.)  284;  Johnson  v. 
Monett,  Woolw.  390.  It  cannot,  therefore,  be  deemed  to  be  authori- 
tatirely  settled  whether  a  case  can  be  removed  into  the  courts  of  the 
United  States  after  one  yerdict  has  been  returned  and  set  aside  in 
the  State  court  And  it  is  not  necessary  for  us  now  to  decide  that 
question. 

5.  In  the  present  case,  the  yerdict  has  not  been  set  aside,  the 
exceptions  taken  at  the  trial  have  been  oyerruled  by  this  court,  and 
the  only  question  remaining  to  be  disposed  of  is  upon  the  motion 
for  a  new  trial,  on  the  ground  that  the  damages  found  by  the  jury 
were  excessiye.  The  seyenth  article  of  amendment  of  the  constitu- 
tion of  the  United  States  declares,  that  ^  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law."  It  was  long  ago 
decided  by  this  court,  and,  more  recently,  by  the  supreme  court  of 
the  United  States,  that  an  act  of  congress  providing  for  the  removal 
of  an  action  into  the  courts  of  the  United  States  for  trial,  after  ver- 
dict and  judgment  in  a  State  court,  was  a  violation  of  this  article  of 
the  constitution.  Wetherbee  v.  Johnson,  14  Mass.  412;  Parsons  v. 
Bedford,  3  Pet  433 ;  Justices  v.  Murray,  9  Wall.  274.  The  reasons 
given  for  those  decisions  are  equally  applicable  to  a  case  in  which  a 
verdict  has  been  rendered,  and  has  not  been  set  aside,  and  no  ques- 
tion of  law  remains  open ;  for,  by  the  rules  of  the  common  law,  facts 
once  tried  by  a  jury  cannot  be  re-examined,  except  by  a  motion  for 
a  new  trial,  and  that  motion  can  only  be  granted  by  the  court  which 
ordered  the  trial,  and  before  which  it  was  had.  14  Mass.  420;  3 
Pet.  448 ;  9  Wall.  277,  278.  The  act  of  congress  cannot  therefore, 
be  construed  to  authorize  this  action  to  be  removed  into  the  circuit 
court  of  the  United  States,  at  the  present  stage,  and  the  superior 
court  rightly  ruled  that  the  i)etition  for  removal  was  filed  too  late. 

Exceptions  overruled. 

Note.  —  1.  See  Pauenger  R,  R.  Co.  y.  Young,  anU^  p.  78,  and  Sheiiey  t.  Bittings^  pott, 
wherein  tubstantlally  the  same  doctrine  Is  held  as  to  the  Uabllity  of  masters  for  the 
sets  of  their  servants. 
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The  queotlon  w«b  Tery  fuUy  dUouMed  In  Ooddturd  ▼.  Grand  Trunk  RcMway,  2  Am.  B. 
B9;  57  Me.  SOB,  and  it  w«b  therein  held  that  passenger  caniera  are  responsible  for  any 
misconduct  of  their  aerrants,  eitl^er  negligent  or  willful,  in  the  course  of  their  em- 
ployment. It  was  said  in  that  case,  the  carrier  **  must  not  only  protect  his  passengers 
scalnst  the  ylolence  and  insults  of  strangers  and  co-passengers,  but  a  fortiori  against 
the  violence  and  Insults  of  his  own  serrants.  If  this  duty  to  the  passenger  is  not  per* 
fonned ;  if  this  protection  Is  not  furnished,  but,  on  the  contrary,  the  passenger  Is 
siftaulted  and  insulted,  through  the  negligence  or  the  willful  misconduct  of  the  oar* 
Tier's  serrants,  the  carrier  Is  necessarily  responsible."  And  this  was  cited  with 
approTal  In  SfwrUy  t.  JBOMnije. 

In  the  recent  case  of  Bovlev  ▼.  ManduaUr,  SRuJfUid  A  LineaimiMre  BaUwau,  L.  B.,  T 
C  P.  415 ;  8  Bug.  B.  808  (1878),  the  plaintiff,  a  passenger  on  defendant's  line  of  railway, 
sustained  injuries  In  consequence  of  being  rlolently  pulled  out  of  a  railway  carriage 
by  cue  of  the  defendant's  porters,  who  acted  under  an  erroneous  Impression  that  the 
plaintiff  was  In  the  wrong  canrtage.  The  defendant's  by-laws  did  not  expressly  au- 
thorize the  company's  servants  to  remove  any  person  being  In  a  wrong  carriage,  but 
they  provided  that  no  person  should  be  allowed  to  enter  any  carriage  or  to  travel 
therein  without  first  having  paid  his  fare  and  taken  a  ticket.  They  likewise  provided 
that  the  porters  should  act  under  the  orders  of  the  station-master,  etc.,  and  do  all  in 
their  power  to  promote  the  comfort  of  the  passengers  and  the  Interest  of  the  com- 
pany. Held,  by  the  court  of  common  pleas,  that  the  ant  of  the  porter  in  pulling  the 
plaintiff  out  of  the  carriage  was  an  act  done  within  the  course  of  his  employment 
as  the  defendant's  servant,  and  one  for  which  they  were,  therefore,  responsible.  See, 
also,  Th»  ThcMs,  L.  B.,  2,A.  ft  B.  86S,  whereto  are  collected  the  authorities. 

In  Bamaden  ▼.  Boston  A  Albany  R,  B.  Co.,  6  Am.  B.  200 ;  KM  Mass.  117,  the  conductor 
attempted  to  seize  articles  of  property  in  the  hands  of  a  passenger  for  the  purpose 
of  enforcing  payment  of  fare,  and  the  corporation  was  held  liable  to  an  action  for 
assault  and  battery.  But  see  cases  cited  by  appellant's  counsel  in  Higfflna  v.  Th» 
WatertMl  R.  B.  Co.,  7  Am.  B.  9Q6.  In  that  case  it  was  held  that  a  railroad  company 
was  liable  for  Injuries  occasioned  by  the  unlawful  act  of  his  servant  done  under  a 
mistake  of  faeta,  or  a  mistake  of  Judgment  upon  the  facts.  See,  also,  Jatkaon  ▼.  ZM 
Second  Avenue  B.  J?.  Ob.,  7  Am.  B.  448. 

In  Jsnoet  V.  The  TMrd  Avmue  B.  B.  Ob.,  7  Am.  B.  418  (47  N.  Y.  122),  the  court  of 
appeala  beM  that  defendants  were  no4  UaUe  for  injuries  occasioned  by  their  oon- 
ductor*s  pushing  a  passenger,  who  desired  to  alight,  from  the  car  while  it  was  In 
motion.  This  deeision  was  put  upon  the  ground  that  the  act  was  not  done  In  the  line 
of  daty«  and  within  the  scope  of  the  authority  coof erred  by  the  matter.  But  the  same 
court  has  held  that  it  was  the  duty  of  conductors  of  street  cars  to  assist  persons  to 
get  on  and  off  the  car.  Drew  v.  Sketh  Avenue  B.  B.  Oo.,  8  Keyes,  420.  In  Holmes  ▼ 
Wah^fUid^  U  Alien,  MO,  It  was  decided  that  a  railroad  company  was  liable  for  an  injury 
occasioned  by  the  conductor's  compelling  a  passenger  to  Jump  from  a  train  while  in 
motion.  See,  also,  Sanford  ▼.  EigMh  Avenue  B.  B.  Co.^  28  N.  Y.  848.  In  Duifglns  T. 
ITatson,  18  Ark.  118,  It  was  held  tha8  the  defendants  were  liable  for  a  collision  ocoas* 
loned  by  the  willful  acta  of  their  servanta  *'  In  the  course  of  their  employment."  But 
tee  VanderbUt  v.  Richmond  TumpOce  Oo.,  8  N.  Y.  470.  See  lAtUe  Miami  R.  B.  On.  T. 
Wetinore,  2  Am.  B.  278. 

2.  On  the  question  of  transfer  of  oausea  to  the  United  States  oourts*  see  note  H 
Uortnn  V.  Mutual  Life  Inturanee  Ob.,  7  Am.  B.  007.  —  Bap. 
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Shipley,  plaintiff,  v.  Fifty  Assooiatbb. 

(106  Haas.  IM.) 
BIffkwif — k^ry  to  traveler  by  faUing  of  iee  and  tnow  from  buUding. 

The  owner  of  a  building  bo  near  the  street,  and  of  such  shape  and  character 
that  snow  and  ice  collected  npon  the  roof,  in  the  natural  oonrse  of  things^ 
falls  down  npon  the  sidewalk,  and  thereby  ii^nres  a  passer  nsing  due  care, 
is  liable  for  the  injnry ;  and  this  is  so,  notwithstanding  the  rooms  in  the 
building  are  occupied  by  tenants,  he  having  access  to  and  control  of  the 
roof. 

AoTiOK  in  tort,  for  injuries  resulting  to  plaintiff  while  walking 
on  the  sidewalk  of  a  street  in  the  city  of  Boston,  using  due  care; 
occasioned  by  snow  and  ice  falling  upon  her  from  defendants'  build* 
ing.  The  opinion  8u£Bciently  states  the  case.  The  yerdict  was  for 
plaintiff.    Defendants  alleged  exception. 

C.  A.  Welch,  for  defendants. 

J.  D.  Ball  and  J.  P.  TreadwM,  for  plaintiff. 

AHSSy  J.  At  the  trial,  the  defendants,  although  they  were  per- 
mitted to  show  what  precautions  they  had  taken  to  guard  against 
the  accident,  contented  themselves  with  offering  to  prove  that  their 
building  was  as  safe  as  any  other  in  the  city,  in  respect  to  passen- 
gers; that  buildings  with  roofs  like  theirs  were  the  only  kind  in 
use  until  within  ten  years  past;  and  that,  in  this  case,  no  precaution 
could  have  been  taken  more  than  was  taken  in  fact.  Their  defense 
proceeds  upon  the  ground  that  the  damage  to  the  plaintiff  was  the 
result  of  an  inevitable  accident;  that  travelers  in  the  streets  in 
dties,  in  this  climate,  take  the  risk  of  such  accidents  upon  them- 
selves,  as  they  do  the  danger  of  injury  from  runaway  horses,  or  from 
the  slippery  or  crowded  condition  of  the  streets;  and  that  the 
defendants  cannot  be  said  to  be  to  blame,  or  to  be  responsible,  unless 
it  can  be  shown  that  their  building  was  of  an  unusual  or  improper 
construction,  or  that  they  neglected  to  take  proper  precautions  in 
its  care  and  management  In  other  words,  they  claim  the  right  to 
erect  or  maintain  a  building,  provided  it  be  of  no  unusual  construc- 
tion, so  near  to  the  street,  and  of  such  a  shape  and  character  that 
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mow  and  ice  oolleoted  upon  the  roof  most  inevitably,  and  in  the 
natural  course  of  things^  be  liable  to  slide  down  and  fall  upon  the 
sidewalk,  thereby  exposing  foot  passengers  to  the  risk  of  great 
bodily  injury.  Does  the  law  give  them  any  such  right  ?  It  will 
not  be  contended  that  they  would  have  a  right,  purposely  to  throw 
the  snow  or  ice  from  the  roof  into  the  street,  at  the  risk  of  passen- 
gers, and  without  warning  or  precaution  of  any  kind.  Have  they 
the  right  so  to  construct  their  building  that  the  roo^  in  conse- 
(juence  of  alternate  freezing  and  thawing,  and  under  the  influence 
of  natural  laws,  will,  in  a  like  sudden  and  dangerous  manner,  pour 
down  an  avalanche  upon  the  sidewalk  at  the  risk  of  the  pasnng 
crowd  ? 

The  plaintiff,  at  the  time  of  the  accident,  was  were  she  had  a 
right  to  be,  and  was  not  guilty  of  any  want  of  due  and  reasonable 
care.  For  the  purpose  for  which  she  was  using  the  sidewalk,  her 
rights  were  exactly  the  same  as  if  she  owned  the  soil  in  fee  simple. 
The  case,  in  our  judgment,  depends  on  the  same  rules,  and  is  to  be 
decided  on  the  same  principles,  as  if  it  raised  a  question  between 
adjoining  proprietors,  in  which  the  lands  or  buildings  of  one  were 
injured  by  the  manner  in  which  the  other  had  seen  fit  to  occupy  or 
use  his  own  land  and  buildings.  In  contemplation  of  law,  the  per^ 
son  is  at  least  as  much  entitled  to  protection  as  the  estate.  The  right 
to  discharge  snow  and  ice  from  one's  own  house  upon  the  person  of  the 
next  door  neighbor  is,  certainly,  no  better  or  stronger  than  the  right 
to  subject  that  neighbor's  building  or  land  to  the  same  kind  of  incon- 
venience. Shipley  v.  Fifty  Associates^  101  Mass.  261  (3  Am.  R.  346). 
It  is  well  settled  that,  although  every  land-owner  has  a  right  to  use  his 
own  land  for  any  lawful  purpose  for  which,  in  the  natural  course  of 
enjoyment,  it  can  be  used,  yet  he  cannot  use  his  neighbor's  land,  except 
upon  proof  of  express  grant  or  permission,  or  prescription  which 
furnishes  a  presumption  of  a  grant  Water  naturally  collecting  on 
the  surface  of  his  land,  and  naturally  passing  off  upon  the  land  of 
his  neighbor,  would  not  injure  the  latter  in  such  a  sense  as  to  give 
him  a  remedy  by  action.  But  if  the  land-owner,  ^'not  stopping  at 
the  natural  use  of  his  close,"  to  use  the  language  of  Lord  Oaiens 
in  Rylands  v.  Fletclier,  Law  Bep.,  3  H.  L.  330,  339,  <<  had  desired  to 
UPC  it  for  any  purpose  which  I  may  term  a  non-natural  use,"  the  case 
vi'ould  stand  on  very  different  ground.  It  has  been  settled  that  no 
one  has  a  right,  by  an  artificial  structure  of  any  kind  upon  his  own 
land,  to  cause  the  water  which  collects  thereon  in  rain  or  snow  to 
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be  discliarged  upon  his  neighbor's  land,  either  in  a  current  oi 
stream,  or  in  drops.  Martin  t.  Simpson^  6  Allen,  102.  If  the 
defendants  had  constructed  a  reservoir  in  their  attic,  to  be  filled  by 
the  rain,  they  would  clearly  be  liable  for  damage  occasioned  to  their 
neighbor  by  the  breaking  down  of  such  a  reservoir.  It  can,  of 
course,  make  no  difference  that  the  rain  comes  in  the  form  of  snow, 
and  is  lodged  on  the  outside  of  the  roof ;  in  either  case  it  is  col- 
lected by  an  artificial  structure,  for  the  convenience  of  one  party, 
without  the  concurrence  of  the  other.  In  the  case  already  cited,  at 
an  earlier  stage  {Fletcher  v.  Rylands,  Law  Sep.,  1  Ex.  265),  Mr.  Jus- 
tice Blackburn,  in  giving  the  judgment,  which  was  afterward 
affirmed  in  the  house  of  lords,  expresses  himself  substantially  thus: 
Whoever,  for  his  own  purposes,  brings  on  his  land,  and  collects  and 
keeps  there  any  thing  likely  to  do  mischief  if  it  escapes,  must  keep 
it  in  at  his  peril.  He  illustrates  this  proposition  by  putting  various 
cases  in  which  a  party  is  damnified  without  any  fault  of  his  own, 
and  in  which  he  declares  it  to  be  reasonable  and  just  that  the  neighbor, 
who  has  brought  something  on  his  own  property  not  naturally  there, 
harmless  so  long  as  it  is  confined  to  his  own  property,  but  which  he 
knows  will  be  mischievous  if  it  should  get  upon  his  neighbor's  land, 
should  be  held  responsible  to  make  good  all  damages,  if  he  should 
not  succeed  in  confining  it  to  his  own  property.  The  case  of 
Fletcher  v.  Rylande  was  one  in  which  the  defendant  had  constructed 
a  reservoir  upon  his  own  ground,  which  gave  way  and  inundated 
the  plaintiffs  mine. 

In  the  case  at  bar,  it  was  convenient  to  the  defendants  to  place 
their  building  on  the  line  of  the  street,  and  to  have  their  roof  so 
constructed  that  the  snow,  which  would  be  harmless  if  allowed  to 
reach  the  ground  as  it  falls  from  the  clouds,  is  intercepted  and 
lodged  upon  the  roof,  at  a  great  height  above  the  heads  of  passen- 
gers. In  the  case  of  a  building  so  situated  and  so  constructed,  it  is 
a  matter  substantially  certain  and  inevitable  that  there  will  be 
occasions,  and,  perhaps,  frequent  occasions,  in  the  winter  season, 
when,  with  the  alternations  of  the  weather  common  in  this  climate, 
the  accumulation  upon  the  roof  may  become  very  great,  so  as  to 
come  down  suddenly  upon  the  sidewalk  in  a  very  dangerous  manner. 
Accidents,  from  such  causes,  are  well  known  to  be  frequent,  and,  as 
we  understand  the  defense,  could  not  be  prevented  by  any  amount 
of  care  or  diligence  under  the  circumstances  of  the  present  case.  It 
is  well  settled,  however,  that  no  man  has  a  right  so  to  construct  his 
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roof  as  to  discharge  upon  his  neighbor's  land  water  which  would 
not  naturally  fall  there.  Washbume  on  Easements,  390 ;  Beynolds 
T.  Clarke,  2  Ld.  Raym.  1899;  Martin  y.  Simpson,  6  Allen,  102.  In 
sach  a  case,  the  maxim,  etc  utere  tuo  ut  aHenum  non  ImdoM,  would 
be  applicable.  It  is  not  at  all  a  question  of  reasonable  care  and 
diligence  in  the  management  of  his  roof,  and  it  would  be  of  no  avail 
to  the  party  to  show  that  the  building  was  of  the  usual  construction, 
and  that  the  inconvenience  complained  of  was  one  which,  with  such 
a  roof  as  his,  nothing  could  prevent  or  guard  against  He  has  no 
right  so  to  construct  his  building  that  it  will  inevitably,  at  certain 
seasons  of  the  year,  and  with  more  or  less  frequency,  subject  his 
neighbor  to  that  kind  of  inconvenience;  and  no  other  proof  of 
negligence  on  his  part  is  needed.  Ball  v.  Nye,  99  Mass.  582.  He 
mpst,  at  his  peril,  keep  the  ice  or  the  snow  that  collects  upon  his  own 
roof,  within  his  own  limits ;  and  is  responsible  for  all  damages,  if 
the  shape  of  his  roof  is  such  as  to  throw  them  upon  his  neighbor's 
land,  in  the  same  manner  as  he  would  be  if  he  threw  them  there 
himself.  He  has  no  right  to  appropriate  his  neighbor's  land  in  that 
manner,  for  his  own  convenience,  as  a  place  into  which  he  may  pour 
the  accamulated  snow  from  his  own  premises. 

It  appears  to  us,  therefore,  that  the  defendants  have  no  right  to 
erect  or  maintain  a  building  so  near  to  the  street,  and  with  a  roof 
of  such  a  construction  that,  notwithstanding  all  the  care  that  can 
be  taken,  passengers  upon  the  sidewalk  shall  be  subjected  to  the 
kind  of  injury  complained  of  in  this  case.  This  would  be  an  appro- 
priation of  the  sidewalk,  or  an  application  of  it  to  their  own  con- 
venience, at  the  risk  of  the  traveler,  and  without  regard  to  public 
right,  which  they  cannot  lawfully  make.  "No  man  would  claim  for 
them  the  right  to  collect,  in  one  stream,  the  rain  that  falls  upon 
their  roof,  and  pour  it  by  means  of  a  spout  upon  the  street  below. 
They  have  no  better  right  to  collect  and  retain  the  snow  till  it  falls 
by  its  own  weight.  In  either  case,  it  would  be  an  attempt  to  extend 
their  right  as  proprietors  beyond  the  limits  of  their  own  property, 
and  to  secure  an  advanti^  that  does  not  belong  to  them,  at  the 
expense  of  their  neighbor,  or  of  the  traveler,  whose  rights  for  this 
special  purpose  are  as  complete  as  those  of  an  adjoining  proprietor. 

With  reipurd  to  the  only  remaining  point  taken  by  the  defendants, 

that  the  liability,  if  any,  is  upon  the  tenants  and  occupants,  and 

not  up<m  the  defendants,  who  are  the  landlords,  we  must  consider 

that  objection  as  substantially  disposed  of  by  our  previous  decision 
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in  this  same  caae.  101  Mass.  251.  The  building  -was  occupied  bj 
separate  tenants,  one  of  whom  had  some  special  facilities  for  getting 
upon  the  roof,  but  it  does  not  appear  that  the  place  where  the  snow 
and  ice  accumulated  was  under  the  control  of  the  tenants,  or  that 
they  had  any  thing  to  do  with  the  outside  of  the  roof.  They,  cer- 
tainly, were  in  no  sense  responsible  for  damages  not  occasioned  by 
any  neglect  of  duty  on  their  part,  but  resulting  wholly  from  the 
ahape  of  the  roof,  and  from  the  proximity  of  the  building  to  the 
street  Their  responsibility  is  confined  to  the  premises  which  they 
XMpectiTely  and  ezdusiTdy  occupied  as  tenants.  The  landlords 
were  not  excluded  from  going  upon  the  roo^  and  so  altering  its 
oonstruetion  that  at  all  seasons  of  the  year  it  should  not  produce 
any  inoonyenience  or  danger  to  travelers  on  the  highway  below. 

The  rulings  at  the  trial  appear  to  us  to  hare  been  correct;  a^d^ 
aooaiding  to  the  terms  of  the  resenration,  there  will  be 

JudgfMtU  far  the  plaintiff  upon  th$  9$rdicL 


BoYOB,  plaintiff,  t.  Guggbkhxiil 

(10eifaM.»L) 
Landlord  and  tenant — mietien, 

A  landlord  ereeted,  withont  the  tenant's  consent,  a  new  building  in  the  back 
jaid,  against  the  demised  hoase.wherebj  two  of  the  rooms,  previously  need 
as  kitchen  and  bedroom,  were  made  unfit  for  those  purposes,  and  were,  bj 
reason  of  that  unfitness,  abandoned  bj  the  tenant.  Htld  an  •▼ielion,  so  as 
to  eilbct  a  suspension  of  the  rent. 

AonoK  on  contract  for  rent  from  March  7  to  April  7, 1869,  of 
premises  leased  by  plaintiff  to  defendant  The  lease  was  for  three 
years,  and  contained  no  express  corenant  by  the  landlord. 

At  the  trial  in  the  superior  court,  before  Bookwbll^  J^  the 
defendant  relied  on  his  eyiction  from  the  premises,  in  defense 
against  the  action;  and  the  plaintiff  requested  a  ruling  ''that,  in 
order  to  oonstitnte  an  eviction,  whether  of  a  part  or  of  the  whole 
of  said  premises,  it  must  be  as  if  closed  up  actual  and  entire,  there 
being  eyidence  of  some  use  of  the  alleged  eyicted  rooms.''    The 
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jndge  declined  so  to  rule,  but  instructed  the  ju^  *'that  if  the 
plain  tiff,  before  the  month  for  which  rent  was  sougnt  to  be  recov- 
eredy  had  evicted  the  defendant  from  two  or  more  of  the  rooms,  he 
cannot  reooTer  for  that  month's  rent;  that,  if  the  rooms,  at  the 
time  of  the  lease  and  for  some  time  after,  had  light  and  air  enough 
to  make  them  fit  for  Ube  as  kitchen  and  sleeping-chamber,  and  were 
thus  used,  and  if,  after  the  erection  by  the  plaintiff  of  the  new 
building  in  the  back  yard,  against  the  house,  closing  the  windows 
of  those  rooms,  those  rooms  were  made  entirely  unfit  for  those  pur* 
poses,  and  by  reason  of  that  unfitness  were  abandoned,  and  this 
erection  was  not  by  the  license  or  consent  of  the  defendant,  this 
was  an  eyiction  so  as  to  effect  a  suspension  of  the  rent,  and  it  was 
not  essential  to  such  eviction  that  the  doors  of  the  room  should 
have  been  closed  up  by  the  plaintiff  so  as  to  prevent  the  defendant's 
entry  into  the  same.''  The  jury  returned  a  verdict  for  the 
defendant,  and  the  plaintiff  alleged  exceptions. 

H.  H.  Mather f  for  plaintiff. 
«7.  Z.  Sldridg$y  for  defendant. 

Orat,  J.  The  eviction  of  a  tenant  from  the  demised  premisoiy 
either  by  the  landlord  or  by  title  paramount,  is  a  bar  to  any  demand 
for  rent,  because  it  deprives  him  of  the  whole  consideration  for 
which  rent  was  to  be  paid.  Gilbert  on  Bents,  145 ;  Morse  v.  Ood-^ 
dardy  13  Mete.  177.  And  his  eviction  by  the  landlord  from  part  of 
the  premises  suspends  the  entire  rent,  because  the  landlord  <^  shall 
not  so  apportion  his  own  wrong  as  to  enforce  the  lessee  to  pay  any 
thing  for  the  residue."  Hale,  G.  J.,  in  Hodghina  v.  Robson,  1 
Ventr.  276,  277 ;  Page  v.  Parr^  Style,  432 ;  Shumway  v.  Collins^  6 
Gray,  227 ;  Leishman  v.  White,  1  Allen,  489. 

To  constitute  an  eviction,  which  will  operate  as  a  suspension  of 
rent,  it  is  not  necessary  that  there  should  be  an  actual  physical 
expulsion  of  the  tenant  from  any  part  of  the  premises.  Any  act  of 
a  permanent  character,  done  by  the  landlord,  or  by  his  procuijement, 
with  the  intention  and  effect  of  depriving  the  tenant  of  the  enjoy- 
ment of  the  premises  demised,  or  of  a  part  thereof,  to  which  he 
yields  and  abandons  possession,  may  be  treated  as  an  eviction. 
amiih  V.  BaJeigh,  3  Gamp.  513;  Upton  v.  Towmend,  17  G.  B.  30. 

But  no  lawful  act,  done  by  the  landlord  upor  an  adjoining  estate 
owned  by  him,  for  the  purpose  of  improving  that  estate,  and  not 
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tor  the  purpose  of  depriving  the  tenant  of  the  enjoyment  of  anj 
part  of  the  deoiifled  premisea,  can  be  deemed  an  eyiction.  The  mere 
fact  that,  by  an  act  or  default  of  the  landlord,  not  unlawful  in 
itselfy  nor  accompanied  with  any  intention  to  affect  the  enjoyment 
of  the  premises  demised,  they  have  been  rendered  uninhabitable,  is 
not  sufficient.  It  is  now  well  settled,  both  here  and  in  England, 
that  in  a  lease  of  a  building  for  a  dwelling-house  or  store,  no  coye- 
nant  is  implied  that  it  should  be  fit  for  occupation.  Hart  v.  Wind- 
sor ^  12  Mees.  &  Welsh.  68 ;  Dutton  v.  Gerrish,  9  Cush.  89 ;  Ibsier  v. 
JPeyser,  id.  242 ;  Welles  v.  Castles,  3  Gray,  323.  And  the  English 
authorities,  ancient  and  modem,  are  conclusiye,  that  even  where  the 
landlord  is  bound  by  custom  or  express  covenant  to  repair,  and  by 
his  failure  to  do  so,  the  premises  become  uninhabitable,  or  unfit  for 
the  purposes  for  which  they  were  leased,  the  tenant  has  no  right  to 
quit  the  premises,  or  to  refuse  to  pay  rent  according  to  his  covenant, 
but  his  only  remedy  is  by  action  for  damages.  14  Hen.  lY,  27,  pi. 
35 ;  27  Hen.  VI,  10,  pi.  6 ;  Bro.  Ab.  Dette,  18,  72 ;  Parke,  B.,  in  12 
Mees.  &  Welsh.  84 ;  Surplice  v.  Farnswarthy  7  Man.  &  Gr.  576  ; 
Kramer  v.  Cook,  7  Gray,  650 ;  Leavitt  v.  Fletcher,  10  Allen,  119, 
121. 

In  the  recent  English  case  of  Upton  v.  Townsend,  17  G.  B.  30,  after 
elaborate  arguments  upon  the  question,  all  the  judges  subs(;antially 
agreed  upon  the  definition  of  eviction.  Chief  Justice  Jeryis  said: 
^^  I  think  it  may  now  be  taken  to  mean  this :  not  a  mere  trespass  and 
nothing  more,  but  something  of  a  grave  and  permanent  character, 
done  by  the  landlord  with  the  intention  of  depriving  the  tenant  of 
the  enjoyment  of  the  demised  premises. "  Mr.  Justice  Williams  said : 
**  There  clearly  are  some  acts  of  interference  by  the  landlord  with 
the  tenant's  enjoyment  of  the  premises,  which  do  not  amount  to  an 
eviction,  but  which  may  be  either  mere  acts  of  trespass  or  eviction, 
according  to  the  intention  with  which  they  are  done.  If  these  acta 
amount  to  a  clear  indication  of  intention  on  the  landlord's  part,  that 
the  tenant  shall  no  longer  continue  to  hold  the  premises,  they  would 
constitute  an  eviction.''  Mr.  Justice  Crowder  said:  ''Eviction, 
properly  so  called,  is  a  wrongful  act  of  the  landlord,  which  operatea 
the  expulsion  or  amotion  of  the  tenant  from  the  land.  The  qacstion 
here  is,  whether  there  has  been  an  eviction,  as  it  is  popularly  called, 
a  putting  out  or  depriving  the  tenants  of  the  subject-matter  of  the 
demise."  And  Mr.  Justice  Willes  said:  ''If  the  plamtifl  is  liable 
for  what  has  been  done,  does  it  amount  to  an  eviction?    I  am  of 
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opinion  that  it  does,  as  being  an  act  of  a  permanent  character,  done 
by  the  landlord  in  order  to  deprive,  and  which  had  the  effect  of 
depriying  the  tenant  of  the  use  of  the  thing  demised,  or  of  a  part  of 
it"  The  act  of  the  landlord  which  was  ther6  held,  apon  a  statement 
authorizing  the  court  to  draw  such  inferences  as  a  jury  might,  to 
amount  to  an  eriction,  was  the  rebuilding  of  the  tenements  upon 
their  destruction  by  fire  (which  the  lessor  had  covenanted  to  do),  in 
such  a  manner  as  permanently  to  alter  the  character  of  the  demised 
premises. 

In  a  still  later  case,  where  the  tenant,  being  desirous  to  underlet, 
put  in  a  man  to  show  the  rooms,  and  posted  in  the  window  a  bill 
stating  that  they  were  to  be  let;  and  the  landlord,  being  annoyed  by 
this  proceeding,  and  by  the  conduct  of  the  man,  turned  him  out  of 
the  house  and  took  down  the  bill,  but  left  the  keys  in  the  rooms; 
and  the  tenant  did  not  return,  and  contended  that  he  had  been 
evicted,  and  therefore  was  not  liable  for  the  rent;  it  was  ruled  at 
nisi  prius,  and  afiBrmed  by  the  court  of  queen's  bench  upon  a  motion 
for  a  new  trial,  that  it  was  a  question  for  the  jury,  whether  the  act 
of  the  landlord  was  done  with  the  intention  of  evicting  the  tenant, 
or  simply  for  the  purpose  of  expelling  the  man  whom  he  had  put  in; 
and,  the  verdict  being  for  the  landlord,  the  court  refused  to  set  it 
aside,  ffenderson  v.  Mcars,  1  Post  &  Finl.  636;  S.  C,  28  K  J.  N. 
8.,  Q.  B.,  305;  6  Jur.  N.  S.  709;  7  Week.  554. 

It  was  argued  for  the  defendant,  in  the  present  case,  that  even  the 
erection  of  a  building  by  the  landlord  upon  adjoining  land  would  be 
an  eviction,  if  it  stopped  the  tenant's  windows;  and  his  counsel  cit^d 
Dyett  V.  Pendleton,  8  Cow.  727,  in  which  the  New  York  court  of 
errors  held  that  the  creation  of  a  nuisance  by  the  landlord  in  another 
tenement  under  the  same  roo^  by  bringing  lewd  women  into  it,  who 
made  a  great  noise  and  disturbance  there  at  night,  in  consequence  of 
which  the  lessee  and  his  family  left  the  demised  premises,  was  evi- 
dence to  go  to  the  jury  under  a  plea  of  eviction.  Upon  that  case,  it 
is  to  be  observed,  1st  The  act  of  the  landlord  was  an  unlawful  act» 
and  not  a  lawful  use  of  his  other  tenement ;  2d.  The  decision  of  the 
court  of  errors  was  not  that  the  facts  in  law  amounted  to  an  eviction, 
but  only  that  they  should  have  been  submitted  to  the  jury;  3d.  That 
decision  reversed  the  unanimous  judgment  of  the  supreme  court,  as 
reported  in  4  Oow.  581;  4th.  It  has  since  been  considered,  even  in 
New  York,  an  extreme  case.  Savage,  C.  J.,  in  Etheridge  v.  Oshom^ 
12  Wend.  529-532;  Nelson,  C.  J.,  Ogilvie  v.  Hull  5  TTill,  52,  54: 
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Bbokbon,  G.  J.^  in  GilhooUy  y.  Washington^  4  Const  217>  219.  In 
Patmer  y.  Wetmore^  2  Sandl  316,  the  superior  court  of  the  city  of 
New  York,  consisting  of  Chief  Justice  Oakley  and  Justices  Van- 
DEBPOOL  and  Sakford,  adjudged  that  the  mere  fact  of  the  erection 
of  a  building  by  a  landlord  on  his  adjoining  land,  so  as  to  obstruct 
and  darken  the  tenant's  windows,  was  not  an  CYiction.  To  the  same 
effect  is  Myers  v.  Gemmel,  10  Barb.  537.  See,  also,  the  learned 
opinion  of  Judge  Daly,  in  Edgerton  y.  Pags,  1  Hilt  320;  S.  C,  20 
N.  Y.  281.  We  cannot,  therefore,  rest  our  judgment  in  the  case  at, 
bar  upon  that  of  Dyett  y.  PendUton.    Nor  is  it  necessary  so  to  do. 

The  lease  from  the  plaintiff  to  the  defendant  was  of  a  house  and 
shop,  and  contained  no  express  coYenant  on  the  part  of  the  landlord. 
By  the  law  of  this  commonwealth,  no  easement  of  light  and  air 
exists  OYer  adjoining  lands,  unless  by  express  grant  or  ooYenant 
CoUier  v.  Pierce^  7  Gray,  18;  Rogers  y.  Satain,  10  id.  376;  Brooks  v. 
ReyfioldSf  ante,  31.  If  the  plaintiff  had  couYeyed  away  the  adjoin* 
ing  estate,  the  grantee  might  haYC  built  thereon  so  as  to  stop  up  the 
defendant's  windows,  without  affording  the  latter  any  right  of  action 
for  damages,  or  of  suspension  or  abatement  of  his  rent  And  so,  if 
the  landlord  himself  erected  a  building  upon  any  part  of  the 
adjoining  estate,  for  the  purpose  of  improYing  that  estate,  it  was  a 
lawful  act,  which  Yiolated  no  obligation  which  he  was  under  to  the 
defendant,  and  did  not  constitute  an  CYiction.  If,  on  the  other 
hand,  such  an  act  was  done  by  the  landlord  for  the  purpose  and 
with  the  effect  of  making  the  defendant's  tenement,  or  any  room 
therein,  uninhabitable,  the  defendant  might,  perhaps,  at  his  election, 
treat  it  as  an  CYiction,  and  giYC  up  the  premises  and  refuse  to  pay 
rent  At  any  rate  he  might  do  so,  if  the  building  was  erected  upon 
part  of  the  curtilage  included  in  his  lease,  closing  the  windows  of 
his  dwelling-house,  so  as  to  make  a  part  of  it  uninhabitable;  because 
that  would  be  the  erection  of  a  permanent  structure  on  part  of  the 
demised  premises,  materially  changing  the  character  and  beneficial 
enjoyment  thereof;  and,  in  such  case,  the  landlord  would  be  respon- 
sible for  the  effect  of  his  wrongful  act,  without  further  proof  of 
unlawful  intent     Upton  y.  Townsendy  17  C.  B.  30,  aboYo  cited. 

Applying  these  principles  to  the  bill  of  exceptions,  we  are  of 
opinion  that  the  plaintiff  fails  to  show  that  he  was  aggricYed  by  the 
instructions  giYen  at  the  trial  Under  those  instructions,  the  jury 
must  haYe  found  that,  by  the  plaintiff's  erection  of  a  new  building 
in  the  back  yard  against  the  houre,  without  the  tenant's  consent, 
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two  of  the  rooms  therein,  previously  used  as  a  kitchen  and  bedroom, 

were  made  entirely  unfit  for  those  purposes,  and  by  reason  of  that 

unfitness  were  abandoned.    The  bill  of  exceptions  does  not  show 

that  the  plaintiff  contended  that  the  rooms  could  have  been  used 

for  any  other  purpose  after  the  erection  of  the  new  building,  or  that 

the  back  yard  was  not  part  of  the  demised  premises,  or  made  any 

question,  or  asked  for  any  ruling,  as  to  the  intention  with  which  he 

erected  that  building. 

Excepiions  ovemML 


Bakdall  akd  wipb,  plaintiffs,  t.  Eastebk  Bajlboad  Oow 

(lMlUM.fl7e.) 

MuiMpal  corporathna — duty  to  light  itreiti  at  nigkL 

CMm  and  towns  are  under  no  obligadon  to  light  highwajv  at  nl|^i. 

Aonov  in  tort»  to  recover  for  personal  injuries  reoeived  by  the 
female  plaintiff^  occasioned  by  falling  off  a  bridge  in  a  highway  in 
Charlestown.  The  bridge  crossed  the  railroad  of  defendants,  whf* 
were  bound  to  keep  the  bridge  in  repair. 

At  the  trial  in  this  oourty  before  Colt,  J.,  it  appeared  that  the  night 
of  the  accident  was  very  dark,  and  there  was  no  light  of  any  kind 
in  the  neighborhood  of  the  place  of  the  accident.  The  defendants 
requested  the  judge  to  instruct  the  jury,  ^^  that  the  plaintiffs  must 
show  that  the  accident  was  caused  solely  by  the  failure  of  the 
defendants  to  keep  the  bridge  in  proper  repair,  so  as  to  be  safe ;  that, 
unless  the  jury  found  that  such  failure  was  the  sole  cause  of  the 
accident^  without  any  contributory  negligence  on  the  part  of  the 
female  plaintiff,  or  any  other  person  or  corporation,  the  plaintiffs 
oould  not  recorer ;  and  that  if  the  city  of  Charlestown  was  negli- 
gent in  failing  to  maintain  proper  lights  at  or  near  the  bridge,  and 
such  negligence  contributed  to  the  accident,  so  that  the  jury  could 
say  that,  but  for  such  negligence,  the  accident  would  not  hare  hap- 
pened, then  the  plaintiffs  could  not  recover,  even  if  the  jury  found 
that  the  defendants  were  negligent,  and  that  the  female  plaintiff 
ased  due  care."    Th«  judge  declined  so  to  instruct  the  jury ;  and* 
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initead  thereof,  instrncted  them  *^that  the  defendants  would  be 
liable  if,  as  between  them  and  the  plaintiffs,  they  were  solely  at 
fanlt;  that,  if  the  jury  found  that  the  female  plaintiff  was  in  the 
exercise  of  ordinary  care,  and  the  defendants  had  negligently  failed 
to  maintain  proper  protection  to  travelers,  at  the  place  of  the  acci- 
dent, and  the  injnry  was  caused  solely  by  such  failure,  as  between 
them  and  the  plaintiffs,  the  negligence  of  any  other  person  or  cor- 
poration, not  a  party  to  the  suit,  and  not  imputable  to  the  female 
plaintiff,  contributing  to  the  accident,  would  not  prevent  the  plain- 
tiffs from  being  entitled  to  a  verdict,  or  constitute  a  defense ;  and 
that  the  fact,  that  there  was  or  was  not  a  light  near  the  bridge,  was 
important,  as  affecting  the  question  whether  the  female  plaintiff  was 
in  the  exercise  of  due  care.''  The  jury  returned  a  verdict  for  the 
plaintiff^,  and  the  defendants  alleged  exceptions. 

S.  B.  Ives^  Jr.f  for  defendants. 

T.  H.  Sweetser  {W.  8.  Gardner  with  him),  for  plaintiffs. 

6bat,  J.  The  exception  taken  in  this  case  is  founded  solely 
upon  the  alleged  negligence  of  the  city  of  Oharlestown  to  provide 
proper  lights  at  the  place  in  question.  But  cities  and  towns  are 
under  no  obligation  to  light  highways.  Sparhawh  v.  Salemf  I  Allen, 
30 ;  Maoamber  v.  Taunton,  100  Mass.  255.  It  does  not,  therefore, 
appear  that  there  was  any  evidence  that  the  negligence  of  the  city 
of  Oharlestown,  or  of  any  other  oorporation  or  person  than  the 
defendants,  contributed  to  the  acddent  The  question  sought  to  be 
presented  by  defendants'  requests  for  instructions  does  not  appear 
to  have  arisen  in  the  case,  bxA  tlM  defendants  show  no  ground  of 
exception  to  the  instructions  given,  as  applied  to  the  case  on  trial 

JBxeepiions  atmrukd. 
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O'BBiKtir  ASD  WIFE,  plaintiffs,  y.  Babbt. 

(1061faM.aOO.) 
Malicious  pro$ecuiiaA» 

k  Inuband  and  wife  cammenced  an  action  for  a  malidooB  lepleyin  of  hit 
honseliold  furniture,  alleging  tliat  the  replevin  suit  was  oommenoed  with 
intent  to  injure  the  wife,  and  actually  resulted  in  her  injury  by  the  removal 
of  the  furniture.  It  appeared  that  the  replevin  suit  was  still  pending. 
Hdd,  that  the  action  could  not  be  maintained. 

Action  in  tort  by  John  O'Brien  and  wife  against  Miohael  M. 
Barry.  The  opinion  states  the  case.  Verdict  for  defendants* 
Plaintiffs  alleged  exceptions. 

W.  W.  Warrefif  for  plaintiffs. 

71 IL  Sw$$iser  and  N.  C.  Berry^  for  defendants. 

MoBTOK)  J.  At  the  trial,  the  plaintiffs  offered  to  prove,  in  sub- 
stance, the  following  flacts:  That  the  defendant  maliciously  and 
without  probable  cause,  having  no  title  to  the  goods  replevied,  sued 
out  a  writ  of  replevin  against  the  male  plaintiff,  and  caused  the 
officer  to  replevy  and  remove  the  furniture  of  the  plaintiffs ;  that  he 
did  this  for  the  purpose  of  injuring  the  female  plaintiff;  and  that 
she  was  thereby  greatly  injured.  It  was  admitted  that  the  replevin 
suit  was  pending  at  the  time  this  action  was  commenced.  The 
question  is,  whether,  upon  these  facts,  if  proved,  this  action  can  be 
maintained. 

It  is  an  action  of  a  novel  character,  but  some  of  the  rules  which 
govern  actions  for  malicious  prosecutions  apply  to  it,  and  are  decisive 
of  the  question  raised.  If  an  action  of  this  nature  can  be  main- 
tained at  all,  it  is  obvious  that  it  can  only  be  upon  proof  that  the 
plaintiff  in  the  former  action,  which  is  alleged  to  be  malicious,  had 
not  a  legal  cause  of  action.  If  he  had,  it  would  be  his  right  to 
enforce  it  by^  the  remedies  provided  by  law,  and  he  would  not  be 
liable  for  any  injuries  which  might  incidentally  result,  although  be  ' 
■eted  with  malice.  In  so  doing,  he  commits  no  unlawful  act  for 
which  an  action  will  lie  against  him.  Lindsay  v.  Larned,  17  MasH 
Vol.  VTIL  — 42 
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190;  Randall  v.  HazeUan^  12  Allen,  412.  The  question  whether 
Barry  had  a  legal  cause  of  action  was  iuToIred  in,  and,  we  think,  as 
between  these  parties,  could  only  be  tried  in,  the  replevin  suit  The 
male  plaintiff,  being,  a  party  to  that  suit,  would  be  bound  by  its 
result  If  Barry  had  reooTered  a  judgment  in  that  suit,  this  action 
could  not  be  maintained,  because  it  would  thus  be  conclusively 
settled  that  his  act  in  replevying  the  goods  was  lawful  Any  irregu- 
larity in  the  service  of  the  writ  of  replevin  must  be  taken  advantage 
of  in  that  suit,  or  it  must  be  deemed  to  have  been  waived.  The  fact 
that  this  suit  is  for  an  injury  to  the  wife  does  not  take  the  case  out 
of  the  operation  of  this  rule.  It  is  one  of  the  incidents  of  the  mar- 
riage relation  that  the  husband  must  join  in  such  suit  It  is 
substantially  his  suit;  he  can  discharge  it,  and  is  entitled  to  the 
proceeds  if  judgment  is  recovered.  Southworih  v.  Packard,  7 
Mass.  95. 

In  an  action  for  malicious  prosecution,  the  plaintiff  must  show 
that  the  prosecution  or  suit  complained  of  has  been  terminated  by 
a  judgment  in  his  favor.  In  that  suit  only  can  the  question,  whether 
the  defendant  had  a  good  cause  of  action  against  the  plaintiff,  be 
litigated.  The  reasons  of  the  rule  apply  with  equal  force  to  an 
action  like  the  present  It  is  against  the  policy  of  the  law  that  the 
same  questions  should  be  litigated  between  the  same  parties  in  suc- 
cessive suits.  At  the  time  this  action  was  commenced,  the  replevin 
suit,  which  is  alleged  to  be  malicious  and  without  probable  cause, 
was  pending;  and  a  majority  of  the  court  is  of  opinion  that,  if  the 
plaintiffs  can,  under  any  circumstances,  maintain  an  action  of  this 
nature,  this  fact  is  decisive  against  this  action.  Johnson  v.  jS&ovtf, 
6  Gray,  498. 

BxeopUon$  atmrruled. 


Bbowk,  plaintiff,  v.  Wellikotov. 

(lOSMaM.  818.) 
T&nanti  in  common — purcha$e  fntm  oo^tfiMNil. 

PlalBtUr  and  B.  were  tenants  in  common  of  land,  pUdntUT  b«lng  la  ooeapattoa 
Defendant  bought  standing  grass  of  plaintilT,  to  be  paid  for  when  ent  aatf 
harvested.  HM^  that  defendant  oonld  not  avoid  paying  plaintiff  the  ooa> 
tract  price,  when  due,  on  the  ground  that  B.  forbade  payment. 
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Action  on  contract,  to  recover  the  price  of  grass  sold  by  plaintifl 
to  defendant.  The  case  was  submitted  on  the  following  agreed 
facts: 

''  The  plaintiff  and  Henry  A.  Brown,  on  July  5, 1869,  were,  and 
for  a  long  time  had  been,  seized  in  fee,  and  been  in  possession,  as 
tentuits  in  common,  in  equal  shares,  of  a  lot  of  land  in  Waltham, 
and,  preTiously  to  said  day,  the  plaintifl  brought  a  petition  for  par- 
tition thereof  against  Brown,  which  was  pending  on  the  day  when 
this  suit  was  brought,  and  continued  pending  some  time  afterward. 
On  said  day,  the  defendant  bargained  with  the  plaintiff  for  the  grass 
then  standing  on  the  premises,  and  agreed  to  pay  him  $20  therefor 
when  the  same  was  cut  and  harrested.  Afterward  the  defendant 
cut  and  harrested  the  grass,  and  the  plaintiff  called  on  him  on  a 
Saturday  for  the  money.  The  defendant  told  the  plaintiff  to  call 
on  the  Monday  following  and  he  would  pay  him.  He  did  call  on 
the  Monday  following,  when  the  defendant  refused  to  pay  him, 
Brown  having  in  the  mean  time  forbidden  his  paying  the  plaintiff." 

If  the  court  should  be  of  opinion  that  on  these  facts  the  plaintiff 
could,  in  his  own  name,  maintjiiTi  tlie  action,  he  was  to  have  judgment 
tor  such  sum  as  he  was  entitled  to  recoTer,  and  otherwise  judgment 
be  entered  for  the  defendant 

T.  Carlton,  for  plaintiff. 

C.  A.  Welchy  for  defendant 

Colt,  J.  It  is  not  necessary  here  to  consider  what  the  law  is,  as 
applicable  to  an  action  brought  by  one  tenant  in  common  of  personal 
property  to  recover  the  full  price  of  such  property,  sold  by  him  with- 
out  the  consent  of  his  co-tenant  The  plaintiffs  interest  in  the 
standing  grass  here  sold  was  not  that  of  a  tenant  in  common  of  a 
specific  chattel.  He  was  tenant  in  common  of  real  estate,  and  the 
property  sold  was  part  of  the  annual  product  of  the  soil.  His  right 
to  deal  with  it  as  his  own  is  governed  by  the  law  which  regulates  the 
rights  of  tenants  in  common,  in  the  occupation  and  improvement  of 
their  land,  and  which  is  founded  on  that  unity  of  possession  which 
is  the  chief  incident  of  such  tenancies.  The  plaintiff  had  the  right 
to  the  sole  occupation  of  the  premises  owned  in  common,  unless  his 
co-tenant  chose  to  occupy  with  him.  If  he  took  the  whole  profits, 
by  the  old  rule  of  the  common  law,  his  co-tenant  would  have  had 
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no  remedy  against  him.  Afterward,  by  the  statate  of  4  and  5  Anne, 
chapter  16,  section  27,  an  action  of  account  charging  him  as  bailifl 
might  be  maintained  in  favor  of  the  co-tenant,  provided  he  had  act- 
oally  received  more  than  his  share  of  all  the  rents  and  profits  of  the 
esti^  Mere  exclasive  occupation  under  the  statute  was  not  enough. 
Sargent  v.  Parsons^  12  Mass.  149;  Badger  y.  Holmes,  6  Gray,  118. 
An  action  of  assumpsit  lies  in  these  cases,  by  repeated  decisions  in 
this  commonwealth.  Shepard  v.  RiekardSy  2  Gray,  424;  Munroe  v. 
LuJeej  1  Meta  459. 

For  all  that  appears  in  the  statement  of  facts,  the  plaintiff  alone 
occupied  and  improved  the  whole  estate.  If  he  occupied  jointly 
with  his  co-tenant,  it  does  not  appear  that  his  co-tenant  has  not 
received  his  share  of  the  profits  from  some  other  product  of  the  estate. 
At  all  events,  the  cutting  of  the  grass  by  the  plaintiffs  authority, 
and  the  sale  and  delivery  of  it  by  him  to  the  defendant,  was  an  appro- 
priation of  it  which  gave  the  plaintiff  a  good  titie  to  the  whole  of  it, 
so  far  as  this  defendant  is  concerned;  and  it  is  no  defense  to  this 
action  that  the  co-tenant,  after  it  was  cut  and  removed,  forbade  the 
defendant  to  pay  for  it  Cdllumn  v.  Ourtis^  4  Mete  413;  Peck  v. 
Carpenier,  7  Gray,  283. 

Judgment  for  the  plaintiff  for  the  amawU  claimed  in  the  writ^ 
With  intereet  from  the  date  of  the  writ 


Bhoadbs,  plaintiff,  v.  BLAOStSTOir. 

(1I61UM.M.) 


iVfcMfiia/  amd  a§ent^»b<MUBnipieif  of  (Bgent^-'^ifeeiimeofUraetewUh  third 

pereom. 

To  the  plea  that  the  plaintiff  is  a  bankrupt,  and  that  all  his  estate  vested  In  hit 
assignees,  it  is  a  good  replication  that  the  whole  benefldiU  interest  in  the 
eoitraot  or  demand  in  suit  was  Tested,  bj  prior  assignment,  in  a  third  partj, 
for  whose  benefit  the  suit  is  prosecuted. 

Ia  an  aotion  for  an  alleged  breadi  of  contract,  it  appeared  that  the  plaintiff  made 
the  oontiael.  In  his  own  name,  in  the  course  of  a  husiaess  which  he  was  car- 
rying on  for  L.,  and  which  he  had  previouBl j  transferred  to  L.  as  securitj  f ot 
a  debt  with  the  agreement  that  L.  should  furnish  all  the  capital,  and  receire 
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All  Iho  profits,  except  enoagb  to  support  plaintiff  and  hie  family,  until  the 
debt  was  paid,  when  the  buainese  and  the  profits  should  a^^in  become  plain- 
tiff's. After  the  alleged  breach  bj  defendant,  plaintiff  became  bankrupt. 
HIM,  that  plaintiff  could  maintain  the  action  in  his  own  name,  and  that  his 
ri|^t  of  action  did  not  pass  to  his  assignees  in  bankruptcy. 

AonoK  for  an  alleged  breach  of  contract  to  sell  and  deliver  coal. 
It  appeared  that,  after  the  alleged  breach,  the  plain tifl!  was  adjudged 
a  bankrupt;  that  he  made  the  agreement  in  his  own  name,  while 
acting  as  agent  of  Alonzo  V.  Lynde,  and  that  he  made  it  as  agent; 
that  he  owed  Lynde  a  large  sum. of  money,  and  had  transferred  his 
ooal  business  to  him  as  security  for  the  debt;  that  it  was  agreed 
between  them  that  Lynde  was  to  furnish  the  capital,  and  was  to 
xeceiTe  all  the  profits  of  the  business,  except  enough  to  support  the 
plaintiff  and  his  &mily,  until  the  debt  should  be  paid;  that,  after 
the  debt  was  paid,  the  property  was  to  be  his,  and  the  profits  of  the 
business;  and  that  he  had  no  property  in  the  coal,  or  interest  other 
than  as  stated,  and  his  own  money  was  not  invested  in  the  business; 
but  that  he  was  to  have  his  living  out  of  the  business  until  the  debt 
was  paid. 

The  defendants  objected  that  the  plaintiff  could  not  maintain  the 
action,  and  the  judge  reported  the  case  for  the  determination  of 
the  full  court,  if  the  court  should  be  of  opinion  that  the  plaintiff 
could  not  maintain  the  action,  judgment  to  be  for  the  defendants, 
otherwise  the  case  to  stand  for  trial. 

T.  H.  Sweeiser  and  G,  Abbott,  for  plaintiff. 

W.  A.  FMd,  for  defendants,  cited  United  States  Stat  of  1867,  ch. 
176,  §  14;  Tamplin  v.  Wentworthy  99  Mass.  63 ;  Wright  v.  Fairfield, 
2  B.  &  Ad.  727;  Ferguson  v.  Spencer,  1  Man.  So  Gr.  987;  D'Arnay 
V.  Chesneau,  13  Mees.  4  Welsh.  796-809;  Parnham  v.  Hurst,  8  id 
743;  CastMi  v.  Boddington,  1  El.  &  Bl.  66,  879;  Beckham  v.  Drake, 
2  H.  L.  Gas.  579-632;  Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  696. 

Colt,  J.  It  is  a  well-established  rule  of  law  that  when  a  contract, 
not  under  seal,  is  made  with  an  agent  in  his  own  name  for  an  undis- 
closed prinoiiMJ,  either  the  agent  or  the  principal  may  sue  upon  it. 
If  the  agent  sues,  it  is  no  ground  of  defense  that  the  beneficial 
interest  is  in  another,  or  that  the  plaintiff,  when  he  recovers,  will  be 
Dound  to  account  to  another.    There  is  an  additional  reason  for 
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giving  this  right  to  the  agent,  when  he  has  a  special  interest  in  the 
subject-matter,  or  a  lien  upon  it  But  the  rule  prevails  when  the 
sole  interest  under  the  contract  is  in  the  principal  The  agent's 
right  is,  of  course,  subordinate  to  and  liable  to  the  control  of  the 
principal,  to  the  extent  of  his  interest  He  may  supersede  it  by 
suing  in  his  own  name,  or  otherwise  suspend  or  extinguish  it,  sub- 
ject only  to  the  special  right  or  lien  which  the  agent  may  have 
acquired.  Colbum  v.  PhilUpiy  13  Oray,  64 ;  Fairfield  v.  Adatris,  16 
Pick.  888;  Story  on  Agency,  §  408. 

In  this  case,  the  contract  relied  on  was  made  by  the  plaintiff  in 
his  own  name,  as  agent  for  an  undisclosed  principal,  who  does  not 
now  in  any  way  interpose.  But,  admitting  the  law  of  principal  and 
agent  as  that  stated,  the  defendants  further  contend  that  the  plain- 
tiff's right  of  action  passed  to  his  assignees  in  bankruptcy,  who  were 
appointed  in  proceedings  commenced  after  the  alleged  breach.  It 
appears  that  the  plaintiff  made  the  contract  in  the  course  of  a  busi- 
ness which  he  was  carrying  on  for  Alonzo  V.  Lynde,  and  which  he 
had  previously  transferred  to  Lynde  as  security  for  a  debt,  wifh  the 
agreement  that,  after  the  debt  was  paid,  the  property  was  to  be  his 
with  the  profits  of  the  business,  Lynde  furnishing  all  the  capital 
and  receiving  all  the  profits,  except  enough  for  the  support  of  the 
plaintiff  and  his  family,  until  the  debt  should  be  paid.  And  it  is 
claimed  that,  upon  these  facts,  the  plaintiff  had  such  a  legal  and 
equitable  interest  in  the  contract  that  it  must  pass  by  the  bankruptcy 
proceedings  to  the  assignees. 

Assignees  in  bankruptcy  do  not,  like  heirs  and  executors,  take  the 
whole  legal  title  in  the  bankrupt's  property.  They  take  such  estate 
only  as  the  bankrupt  had  a  beneficial  as  well  as  legal  interest  in,  and 
which  is  to  be  applied  for  the  payment  of  his  debts.  To  a  plea  that 
the  plaintiff  is  a  bankrupt,  and  that  all  his  estate  vested  in  his 
assignees,  it  is  a  good  replication  that  the  whole  beneficial  interest 
in  the  contract  or  demand  in  suit  was  vested  by  prior  assignment  in 
a  third  party,  for  whose  benefit  the  suit  is  prosecuted.  If,  however, 
the  bankrupt  has  any  beneficial  interest  in  the  avails  of  the  suit, 
then  the  whole  legal  title  vests  in  his  assignee,  and  the  action  must 
be  in  his  name,  for  there  cannot  be  two  legal  owners  of  one  contract 
at  the  same  time.  Webster  v.  Scales,  4  Doug.  7 ;  Winch  v.  Keeley 
1  T.  B.  619;  Carpenter  v.  Marnell,  3  B.  &  P.  40. 

In  most  of  the  English  cases  in  which  these  rules  have  been 
ajiplied,  there  was  an  assignment  of  a  chose  in  action  by  the  bank- 
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rapt  to  a  third  party,  made  before  the  bankraptcy,  and  they  have 
mainly  turned  on  the  question,  whether  the  transfer  was  absolute  or 
only  as  security  for  debt,  and,  if  as  security  only,  then  'further,  on 
the  question  whether  the  security  was  of  greater  value  than  the 
debt  secured,  at  the  time  of  the  bankruptcy.  The  case  of  I/Amay 
T.  Chemeauy  18  Mees.  &  Welsh.  796-809,  relied  on  at  the  argument, 
was  of  this  description,  and  Baron  Parke  there  declai'ed :  ^  That 
if  the  debt  to  be  secured  was  less  than  the  debt  assigned,  and  there 
was  nothing  more  than  a  simple  assignment  of  the  debt  as  a  security, 
the  right  of  action  would  Test  in  the  insolyent's  assignees.  In  such 
a  case,  they  would  have  an  immediate  interest  in  the  sum  to  be 
reooyered,  from  which  benefit  to  the  creditors  might  result,  and 
they  would  not  haye  been  bound  to  refund  all  they  had  recovered 
to  tiie  equitable  assignee  of  the  debt  (their  cestui  que  trust),  which 
is  the  proper  criterion.''    DangerfiM  v.  ThomaSy  9  Ad.  &  EL  292. 

The  court  are  of  opinion  that  the  rule  in  these  cases,  if  ever 
applicable  to  a  case  where  an  agent  sues  upon  a  contract,  made  in 
the  course  of  his  agency,  where  the  suit  is  subject  to  the  control  of 
the  principal,  cannot  be  applied  to  defeat  the  plaintiff's  action  here. 
The  pledged  property  consisted  of  a  business  to  be  carried  on  with 
the  capital  of  the  party  to  whom  it  was  transferred*  The  contraoti 
made  in  the  course  of  it  were  the  contracts  of  the  principal.  The 
agent  had  no  immediate  beneficial  interest  in  them.  His  interest 
was  only  in  the  future  profits,  and  that  contingent  on  their  being 
sufficient  to  pay  the  debt  he  owed.  The  contract  of  Lynde  to 
restore  the  property  to  the  plaintiff  was  executory,  and  there  was 
no  claim  that  the  contingency  had  happened  upon  which  the 
business  and  property  were  to  become  the  plaintiff's.  The  inference 
from  the  facts  reported  is,  that  it  did  not  The  support  which  he 
was  to  have  for  himself  and  his  family  was  plainly  in  compensation 
for  his  agency  in  the  business.  And  there  is  nothing  to  show  that 
the  creditors  in  bankruptcy  have  any  valuable  interest  in  the  con- 
tract declared  on.  Pamham  v.  Bursty  8  Mees.  ft  Welsh.  743; 
Ontario  Bank  v.  Mumfordy  %  Barb^  Oh.  596;  3  Parsons  on  Con* 
tracts,  479. 

Case  to  stand  far  tnoL 
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Kbllt^  plaintiff,  y.  Bilbt. 

aggrawtUon  of  damage. 

In  an  action  bj  a  woman  for  breach  of  a  promise  of  marriage,  JML,  that  the 
action  conld  be  maintained  although  the  defendant  was  married  at  the  time 
of  the  promise,  if  the  plaintiff  was  ignorant  thereof;  also,  that  evidence 
that  plaintiff  was  seduced  by  defendant  under  promise  of  marriage  was 
admissible  in  aggravation  of  damages.    {8u  ncie,  p,  888.) 

Action  for  breach  of  a  promise  of  marriage.  At  the  trial  evi- 
dence was  introduced  to  show  that  defendant  was  a  married  man  at 
the  time  of  the  promise,  and  the  defendant  requested  the  judge  to 
rule  that  the  action  could  not,  therefore,  be  maintained.  The  judge 
declined  so  to  rule,  but  ruled  that  the  action  could  be  maintained  if 
the  plaintiff  was  ignorant  of  the  fact  that  defendant  was  married 
at  the  time  of  the  promise.  The  plaintiff  offered  evidence  that, 
induced  by  the  promise  of  marriage,  she  submitted  to  sexual  inter- 
course with  defendant,  and  became  pregnant  by  him,  and  was 
delivered  of  a  child  now  living.  This  evidence  was  admitted,  under 
defendant's  objection,  as  affecting  the  measure  of  damages.  The 
judge  charged  the  jury  as  follows : 

*'  Promises  of  marriage,  not  often  being  made  in  the  presence  of 
witnesses  or  in  writing,  have  usually,  in  cases  of  this  nature,  been 
proved  by  circumstantial  evidence.  As  the  promise  of  the  plaintiff 
is  the  consideration  of  the  promise  of  the  defendant,  both  must  be 
proved  in  order  to  support  the  action ;  and  each  promise  may  be 
established  by  the  same  species  of  proof;  and  the  conduct  and 
deportment,  as  well  as  the  language  of  the  parties,  toward  each 
other,  may  furnish  satiatactory  evidence  of  the  fact  that  a  mutual 
promise  of  marriage  has  been  made  between  them;  that  is,  a  prom- 
ise of  marriage  by  one  and  a  corresponding  promise  of  marriage  by 
the  other. 

''In  determining  what  sum  of  money  would  reasonably  indem- 
nify and  compensate  the  plaintiff  for  a  breach  of  the  defendant's 
contract  with  her,  the  jury  may  consider,  in  addition  to  her  expen- 
diture in  preparing,  the  disappointment  of  her  reasonable  expecta* 
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tionBy  and  inqoiie  what  she  has  lost  by  her  diflappointmeiLti  and  for 
that  puipoae  consider,  among  other  things,  what  would  be  the 
money  yalue  or  worldly  adyantage  (separate  from  considerations  of 
sentinient  and  affection)  of  a  marriage  which  would  give  her  a 
permanent  home,  and  the  adyantage  of  such  a  domestic  establish* 
ment  as  would  be  suitable  to  her  as  the  wife  of  a  person  of  the 
defendant's  estate  and  station  in  life.  The  jury  ought  also  to  con<- 
uder  whether  her  affections  were  in  fact  implicated,  and  whether 
she  had  become  attached  to  the  defendant,  and,  if  such  was  the 
fact,  the  wound  and  injury  to  her  affections  would  be  an  additional 
element  in  the  computation  of  her  damages ;  and  also  to  consider 
whateyer  mortification,  pain  or  distress  of  mind  she  suffered,  result- 
ing from  the  discoyeiy  of  the  defendant's  inability  to  marry,  by  rea- 
son of  his  liying  wife,  or  his  refusal  to  marry  her  within  a  reasonable 
time  after  the  contract  was  made  between  them,  if  he  was  not  dis- 
abled from  doing  so  by  reason  of  a  liying  wife.  And  i^  while  the 
parties  were  mutually  promised  in  marriage,  and  intending  and 
expecting  marriage  in  a  short  time,  the  defendant  solicited,  in  con- 
sideration of  such  intention  and  expectation,  and  the  plaintiff  per- 
mitted, in  consideration  of  such  expectation  and  intention,  sexual 
intercourse  with  her,  whereby  she  became  pregnant  with  a  child, 
which  was  bom  aliye,  and  is  now  liying,  these  facts  may  be  con* 
sidered  by  the  jury  in  computing  damages,  so  far  as  they  tend  to 
aggrayate  and  increase  the  disappointment,  mortification,  pain  or 
distress  of  mind  which  she  has  suffered  by  reason  of  the  defend- 
ant's breach  of  contract.'' 

A  yerdict  for  the  plaintiff  was  returned,  and  the  defendant 
alleged  exceptions.  The  plaintiff  moyed  for  judgment.  The  ex- 
ceptions were  all  waiyed,  and  plaintiff's  motion  denied. 

To  the  refusal  of  the  judge  to  grant  her  motion,  and  to  his  allow- 
ance of  the  defendant's  exceptions,  the  plaintiff  alleged  exceptions. 

J.  If.  ManhaUy  tot  plaintiff. 

0.'  Siev&nSy  for  defendant 

OoLT,  J.  (After  deciding  a  question  of  practice.)  It  remains  to 
dispose  of  the  exceptions  of  the  defendant,  taken  at  the  trial.  The 
court  was  asked  to  rule  that,  if  the  defendant  was  a  married  man  at 
ihe  time  of  his  promise,  the  plaintiff  could  not  be  injured  by  a  fail- 
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ore  to  perform,  and  though  she  had  no  knowledge  of  the  fact  at  the 
time,  oonld  not  maintain  this  action.  This  was  properly  refused* 
The  defendant  is  not  permitted  to  escape  responsibility  on  iJie  ground 
'A  his  present  legal  inability  to  perform  a  promise  of  marriage  to  an 
innocent  party.  The  damages  to  the  plaintiff  are  certainly  i.oi 
diminished  by  the  consideration  that  the  promise  was  made  under 
such  oiroumstance&  The  strict  rule  that  a  consideration  to  support 
a  promise  is  insufficient,  if  its  performance  is  utterly  and  naturally 
impossible^  is  met  by  the  suggestion  that,  eyen  if  the  future  perform- 
ance here  is  to  be  treated  as  utterly  impossible,  yet  the  detriment  or 
disadyantage  which  must  necessarily  result  to  the  plaintiff  in  relying 
for  any  time  on  the  promise  affords  sufficient  consideration  to  sup- 
port the  defendant's  contract  %  Para,  on  Gent  (.Sth  ed.)  67;  Wild 
Y.  Harris,  7  0.  B.  999. 

The  defendant  also  insists  that  the  eyidence  of  seduction  was  not 
admissible  in  aggrayation  of  damages.  But  in  a  recent  case  the  con- 
trary has  been  held  by  this  court,  on  the  ground  that  compensation 
to  the  plaintiff  for  the  injury  she  has  receiyed  by  the  breach  of  the 
contract  cannot  be  fully  reached  without  taking  into  account  the 
iituation  in  which  she  is  left  by  the  defendant's  act  Sherman  y. 
Bawson^  102  Mass.  395.  The  instructions  actually  giyen  by  the 
learned  judge,  as  to  the  nature  of  the  eyidence  by  which  the  promise 
was  to  be  preyed,  and  the  elements  to  be  considered  by  the  jury  in 
estimating  the  damages,  were  full  and  accurate. 

The  defendant's  exceptions  are  accordingly  oyerruled,  and  the 
plaintiff  may  now  therefore  renew  her  motion  in  the  superior  court, 
where  the  case  remains,  that  judgment  be  rendered  as  of  the  day  and 
term  when  the  yerdict  was  returned. 

Ordered  aecardingly.  . 

Von.— On  tlieantpoliiftaM  ObotrT.  Jiswmwft,!  Am.  B.  IMiWlMNlBlbt  ihm 
prfadptowMlMld.-] 
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BuBT,  petitioner,  y.  Mbbchants'  Iksurakcb  Go. 

(lWMaM.8B6.) 

OondUuHojuU  law.    Eminent  domain — grarU  by  State  to  the  United  Statee, 

A  State  legifllatiire  maj  delegate  the  right  of  eminent  domain  to  an  agent 

of  the  United  States  for  the  paipoee  of  obtaining  land  in  such  State  as  a 

site  for  a  poet-offlce. 
Bj  an  act  of  the  legislatnxe  of  Massachusetts,  an  agent  of  the  United  States 

was  authorised  to  purchase  land  in  the  State  for  the  site  of  a  postoffice. 

The  act  provided  that,  when  the  agent  and  the  owners  of  the  land  could  not 

agree  upon  the  price,  there  should  be  an  appraisement  made  bj  a  jury. 

Held,  that  in  order  to  obtain  the  land  and  the  appraisement,  it  was  not 

necessaiy  that  the  owner  should  first  eoneent  to  a  sale. 

Pexitiok  Tinder  an  act  of  the  legislatuie  of  1870,  chapter  327,  by 
William  L.  Burt,  agent  of  the  United  States,  to  obtain  an  appraise- 
ment of  land  which  the  statute  authorized  the  United  States,, 
through  its  agent,  to  purchase  for  the  site  of  a  post-office.  The 
land  was  owned  by  the  Merchants'  Insurance  Company,  respondents^ 
who  could  not  agree  with  the  agent  for  the  price  to  be  paid.  By 
section  2  of  the  act,  it  was  provided  that,  "  if  the  agent  or  agents 
employed  by  the  United  States,  and  the  person  or  persons  owning 
or  interested  in  either  of  said  estates,  cannot  agree  upon  the  price 
to  be  paid  for  their  interest  therein,  the  agent  or  agents  of  the 
United  States  may  apply  by  petition  to  the  superior  couit  for  the 
county  of  Suffolk,  such  petition  to  be  made  separately  as  to  each  of 
said  estates,  describing  the  estate  and  praying  to  have  the  valuation 
thereof  made  by  a  jury,''  etc*  The  respondents  claimed  that  the 
statute  was  unconstitutional  and  void,  and  that  they  never  agreed 
to  sell  the  land  or  the  United  States  to  buy  it.  The  petition  was 
denied.    The  petitioner  alleged  exceptions. 

0.  A.  Someriy  and  T.  8.  Dunn,  for  petitioner. 
J.  D.  Ball,  for  respondents. 

Ohafmav,  0.  J.  This  process  is  brought  to  obtain  an  appraise- 
ment of  a  traok  of  land  described  in  the  petition,  alleging  that  the 
petitioner,  who  is  the  agent  of  the  United  Slates,  aud  the  reh-pond- 
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^nts,  who  are  owners  of  the  land,  cannot  agree  upon  the  price  to  be 
paid  for  it  It  is  contended  that  the  process  cannot  be  maintained 
unless  there  has  been  an  agreement  of  the  petitioner  that  he  will 
buy,  and  of  the  respondents  that  they  will  sell,  leaving  meroly  the 
question  what  is  to  be  paid  unsettled;  and  that,  without  such  agree- 
ment, neither  the  constitution  nor  the  language  of  the  statute 
authorizes  the  United  States  to  take  the  land  upon  the  appraise- 
tnent  of  a  jury. 

It  is  obyious  that,  if  the  statute  does  not  require  an  agreement 
•of  any  kind  on  the  part  of  the  land-owner,  it  is  intended  as  an  exer- 
<$ise  of  the  right  of  eminent  domain.  The  respondents  deny  the 
power  of  the  legislature  to  delegate  the  exercise  of  this  right  to  an 
agent  of  the  United  States,  for  the  purpose  of  obtaining  a  site  for  a 
post-ofSce. 

It  cannot  be  held  that  the  legislature  must  exercise  this  right  by 
its  own  agents,  appointed  exclusively  for  that  purpose.  There  is  no 
constitutional  provision  on  the  subject  Article  10  merely  provides 
that,  whenever  the  public  exigencies  require  that  the  property  of 
any  individual  should  be  appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor.  The  usual  method  of  making 
the  appropriation  is  to  authorize  some  corporation  to  take  the  prop- 
erty in  the  manner  prescribed  by  a  statute.  In  this  manner,  the 
right  of  eminent  domain  is  exercised  by  railroad,  turnpike,  canal 
and  aqueduct  corporations ;  and  the  property  passes,  not  to  the 
State,  but  to  them.  In  the  same  way,  land  is  taken  by  counties  for 
court-houses,  and  by  towns  for  school-houses.  And  from  a  very 
early  period  the  legislature  have  been  in  the  habit  of  consenting  that 
the  United  States  may  take  land  for  various  public  purposes. 

Some  of  these  acts  contain  merely  a  consent  to  a  purchase,  as 
«tatute  1855,  chapter  127,  relating  to  the  custom-house  in  Barnstable, 
and  statute  1858,  chapter  157,  relating  to  land  for  the  United  States 
court-house  in  Boston.  Where  the  parties  have  already  agreed,  there 
is  no  need  of  any  further  provision.  But  many  of  them  are  almost 
precisely  like  the  act  in  this  case.  They  first  consent  to  a  purchase, 
and  then  provide  that,  if  the  parties  cannot  agree  in  a  sale  or  a  pur- 
chase, the  land  may  be  appraised  by  a  jury  upon  petition,  and  on 
payment  or  tender  of  the  amount  of  the  appraisement,  with  costs, 
the  land  shall  vest  in  the  United  States. 

Of  this  character  was  statutes  of  1798,  chapter  13,  consenting  zo  the 
purchase  of  land  for  the  Springfield  armory ;  also  statutes  of  1800, 
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chapter  26,  consenting  to  the  purchase  of  land  in  Gharlestown  for  the 
purpose  of  a  nayy  or  dock-yard.  Under  this  last  act  the  agent  of  the 
United  States  took  the  land  by  procuring  the  appraisement  of  a  jury. 
See  Harris  t.  JSUioit,  10  Pet  25.  So  that  the  right  of  eminent  domain 
was  actually  exercised  under  the  act,  and  the  supreme  court  of  the 
United  States  assume  the  legality  of  the  act,  and  say  that  the  title 
vested  in  the  United  States  by  virtue  of  the  act.  In  1790,  chapter  4,  a 
similar  act  was  passed  in  respect  to  certain  light-houses;  in  1798,  iu 
respect  to  Castle  Island;  in  1816,  chapter  15,  in  respect  to  land  in 
Watertown  for  an  ordnance  depot;  in  1835,  chapter  98,  in  respect  to  a 
light-house  in  Harblehead.  These,  and  several  other  acts  not  cited^ 
show  that  the  legislature  have  habitually  authorized  the  United 
States  to  acquire  lands  by  an  exercise  of  the  right  of  eminent  domain. 
It  could  not  be  ascertained,  without  investigation,  in  which  of  the 
cases  referred  to  they  have  been  obliged  to  resort  to  the  appraise- 
ment of  a  jury.  But  it  is  now  too  late  to  questiop  the  validity  of 
such  acts,  even  if  there  could  have  been  any  reasonable  doubt  about 
it  originally.  No  intelligent  person  can  suppose  that  the  State  is 
not  interested  in  the  establishment  of  light-houses,  navy-yards  and 
arsenals  within  its  limits,  quite  as  much  as  the  United  States.  And 
as  to  a  post-office  in  the  city  of  Boston,  the  people  of  that  city  are 
peculiarly  interested  in  it  The  whole  commonwealth  is  also  largely 
interested  in  it;  and  it  is  established  by  the  United  States  for  a  pur* 
pose  exclusively  public.  It  is  difficult  to  conceive  of  a  more  proper 
case  for  the  exercise  of  the  rights  of  eminent  domain. 

Adjudications  have  been  made  upon  this  subject  in  son^e  of  the 
States.  In  Reddall  v.  Bryan,  14  Md.  444,  it  was  held  that,  under 
this  right,  the  legislature  of  that  State  might  authorize  the  taking 
of  water  to  supply  the  city  of  Washington.  In  Oilmer  v.  Liim 
Pointy  18  GaL  229,  an  act  of  the  legislature  of  California  authorized 
the  agents  of  the  United  States  to  take  certain  lands  for  fortifica- 
tions, and  if  the  owners  were  unknown  or  were  incapable  of  con- 
veying,  or  refused  to  convey,  the  agent  of  the  United  States  might 
apply  for  an  appraisement  by  a  jury,  and  upon  tender  or  payment 
of  the  amount  of  the  verdict  and  costs,  the  sheriff  of  the  county 
might  convey  the  land.  The  validity  of  this  statute  was  contested^ 
the  case  was  discussed  very  elaborately,  and  the  court  held  that  it 
was  a  valid  exercise  of  the  right  of  eminent  domain. 

We  cannot  doubt  the  validity  of  the  act  in  question  in  this  case. 
But  it  is  further  contended  that  the  terms  of  the  act  itself  do  not 
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authorize  this  application  for  an  appraisement  by  a  jury,  unless  the 
respondents  shall  first  have  given  their  consent  to  a  sale. 

It  is  obyious  that  such  a  construction  of  the  second  section  would 
defeat  its  own  end;  for,  if  the  consent  of  the  owner  must  first  be 
obtained,  he  will  never  give  it  until  the  buyer  agrees  to  pay  the 
price  that  he  is  willing  to  take.  He  may  either  fix  it  himself  or 
agree  that  some  one  else  shall  fix  it  But  the  provision  as  to  the 
right  to  apply  for  a  jury  is  nugatory.  We  cannot  suppose  that  the 
legislature  intended  to  deal  thus  with  the  United  States.  It  is  to 
be  assumed  that  they  used  the  word  '^purchase''  in  its  legal  signifi- 
cation. It  includes  every  lawful  method  of  coming  to  an  estate  by 
the  act  of  a  party,  as  opposed  to  the  act  of  law.  Thus  it  includes 
titles  obtained  by  sale  of  property  on  execution  by  a  sheriff,  or  by 
levy,  in  which  cases  there  is  no  consent  of  the  debtor,  nor  any  con- 
veyance from  him.  And  it  includes  titles  obtained  by  exercise  of 
the  right  of  eminent  domain.  If  a  statute  authorizes  the  appraise- 
ment by  a  jury,  and  vests  the  title  upon  payment  or  tender  of  the 
amount  of  the  verdict,  with  costs,  the  property  is  held  under  a  stat- 
ute conveyance,  and  the  title  is,  in  legal  phrase,  by  purchase. 

As  the  parties  in  this  case  could  not  agree  upon  the  price  to  be 
paid,  the  contingency  has  arisen  which  authorizes  the  court  to  pro- 
oeed  upon  the  petition,  and  procure  an  appraisement  by  a  jury.  It 
oould  not  be  necessary  to  obtain  a  consent  to  the.  sade,  which,  of 
necessity,  includes  some  agreement  either  fixing  the  price  definitely 
or  providing  some  method  by  which  it  shall  be  fixed.  Nor  is  the 
statute  to  be  construed  as  subjecting  the  United  States  to  the  option 
of  the  owners  of  the  property  in  respect  to  an  important  public 
interest  The  petitioner  is  entitled  to  proceed  and  obtain  an 
appraisement  under  the  statute,  and,  upon  a  compliance  with  the 
oonditions  which  it  presoribeSy  the  title  will  vest  in  the  United  States 
by  force  of  the  statute. 

ExeyftUms  sustained. 
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Ambs,  plamtifl  in  review,  y.  Fostbr. 

(1061UM.400.) 

AiMtf  Qfflwiid$^-'promi9e  to  pa^  Mi  qf  another. 

The  mortgagee  of  part  of  a  Teflsel  promised  persons  who  had  famished  her 
with  sapplies,  for  which  thej  had  no  lien  on  her,  to  paj  the  debt  if  they 
would  not  attach  the  interest  of  the  other  part  owners.  BM,  that  the 
promise  was  within  the  statate  of  frauds. 

Wbit  of  reyiev  to  reyene  a  judgment  reooyered  agauut  plaintiff 
in  reyiew  in  the  superior  court    The  opinion  states  the  oase. 

J.  D.  BaUf  for  plaintiil  in  review. 

&  <7.  TkcmaSy  for  defendants  in  review. 

MoBTOir,  J.  The  only  question  involved  in  this  case  arises  under 
that  clause  of  the  statute  of  frauds  which  provides  that  no  action 
dhall  be  brought  ^  to  charge  a  person  upon  a  special  promise  to 
answer  for  the  debt,  default  or  misdoings  of  another  unless  the 
promise,  or  some  memorandum  or  note  thereof,  is  in  writing,  and 
signed  by  the  party  to  be  charged,  or  his  agenf  Oen.  Stats.,  ch 
105,  §  1,  cL  2. 

The  plaintiffs  in  the  original  action  claim  to  hold  the  defendant 
upon  the  ground  of  an  express  promise  to  pay  the  amount  of  a  debt 
due  to  the  plaintiffs  by  the  owners  of  the  steamer  N.  P.  Banks,  for 
wood  and  coal  furnidied  prior  to  October  1,  1868.  At  this  time 
McKay  ft  Aldus,  of  Boston,  owned  three-fourths  of  the  steamer, 
and  the  other  fourth  was  owned  by  parties  in  New  York.  In 
December,  1868,  McKay  ft  Aldus  want  into  bankruptcy,  having  pre- 
viously mortgaged  their  interest  to  the  defendant  Ames.  In  the 
spring  of  1869  the  plaintiffs  heard  that  the  steamer  was  to  be  carried 
to  New  York  to  be  sold,  and  they  threatened  to  attach  her,  and 
thereupon  Ames  promised  to  pay  the  bill  if  they  would  not  attach 
her. 

It  is  to  be  observed  that  Ames  was  not  originally  liable  upon  the 
bill,  being  merely  a  mortgagee.  Howard  v.  Odetty  1  Allen,  85. 
The  plaintiffs  do  not  daim  that  they  had  a  lien  upon  the  vesseL 
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They  had  no  right  to  attach  the  interest  of  McKay  ft  Aldus,  who 
were  in  bankruptcy.  The  only  legal  consideration,  therefore,  of  the 
defendant's  promise,  was  the  forbearance  of  the  plaintiffs  to  attach 
the  interest  of  the  New  York  owners.  Upon  this  state  of  facts,  the 
learned  judge  who  presided  at  the  trial  instructed  the  jury^  that  ^^  if, 
for  the  benefit  and  at  the  request  of  Ames,  the  said  Foster  gave  up 
or  surrendered  some  advantage  which  he  had,  such  as  a  means  of  col- 
lecting his  debt  or  the  like,  and  in  consideration  thereof  Ames  prom- 
ised to  pay  this  bill,  he  would  be  liable,  although  the  promise  was 
not  in  writing.''  We  do  not  think  that  these  instructions,  applied 
to  the  facts  of  this  case,  were  correct  or  sufficient  As  we  have  seen, 
the  only  consideration  of  the  defendant's  promise  was  that  the  plain- 
tiffs forbore  to  attach  the  interest  of  the  New  York  owners  ;  and  we 
are  of  opinion  that  the  jury  should  have  been  instructed  tiiat  such 
promise  was  within  the  statute  of  frauds. 

The  defendant's  promise  was,  in  its  primary  and  essential  charac- 
ter, a  promise  to  guarantee  the  debt  of  another.  Its  object  was  to 
secure  the  payment  of  the  old  debt,  which  was  not  exidnguished. 
The  defendant's  liability  was  collateral  and  contingent,  would  exist 
as  long  as  the  original  debt  existed,  and  would  be  extinguished 
whenever  the  original  debtors  should  pay  that  debt  It  was  not  in 
any  sense  his  debt ;  the  original  party  remained  liable ;  and  there  is 
an  entire  absence  of  any  liability  on  the  part  of  the  defendant  or  his 
property,  except  such  as  arises  from  his  express  promise.  Forth  v« 
Stanton.  1  Saund.  (6th  ed.)  211,  note.  When  all  these  elements  con- 
cur, we  know  of  no  case  in  this  commonwealth  which  sanctions  the 
doctrine  that  such  promise  loses  its  character  as  collateral,  and 
becomes  an  original  promise,  because  there  is  a  consideration  which 
is  beneficial  to  the  promisor. 

In  Alger  v.  ScoviUe^  1  Gray,  391,  396,  Shaw,  G.  J.,  says  that  'Mt 
has  been  held  that  when  the  leading  and  obvious  object  of  the  prom- 
isor was  to  induce  the  promisee  to  f  or^  some  lien^  interest,  benefit 
or  advantage  held  by  him,  and  to  transfer  that  interest,  or  confer 
that  or  some  equivalent  benefit  on  the  promisor,  although  the  effect 
may  be  to  discharge  neither  from  an  obligation,  still  it  is  a  new^ 
independent  and  original  contract  between  the  parties,  and  is  not 
within  the  statute  of  frauds  required  to  be  in  writing." 

In  Curtis  v.  Br&umy  5  Gush.  488,  Shaw,  G.  J.,  states  that  '^  it  is 
no  sufficient  ground  to  prevent  the  operation  of  the  statute  of  frauds, 
that  the  plaintiff  has  relinquished  an  advantage,  or  given  up  a  lien. 
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in  coDsequence  of  the  defendant's  promise,  if  that  advantage  has  not 
also  directly  inured  to  the  benefit  of  the  defendant,  so  as  in  effect  to 
make  it  a  purchase  by  the  defendant  of  the  plaintifL  The  cases  in 
which  it  has  been  held  otherwise  are  those  where  the  plaintiff,  in 
consideration  of  the  promise,  has  relinquished  some  lien,  benefit  or 
advantage  for  securing  or  recovering  his  debt,  and  where  by  means 
of  such  relinquishmeut  the  same  interest  or  advantage  has  inured  to 
the  benefit  of  the  defendant  In  such  cases,  although  the  result  is 
that  the  payment  of  the  debt  of  the  third  person  is  effected,  it  is  so 
incidentally  and  indirectly,  and  the  substance  of  the  contract  is  the 
purchase,  by  the  defendant  of  the  plaintiff,  of  the  lien,  right  or  ben- 
efit in  question." 

It  is  equally  true  that  it  is  no  sufficient  ground  for  taking  the  case 
out  of  the  statute,  that  the  defendant  has  received  some  benefit  from 
the  consideration  of  his  promise.  If  this  were  so.  then  every  prom- 
ise to  guarantee  the  debt  of  another,  made  upon  a  pecuniary  consid- 
eration paid  by  the  promisee  to  the  promisor,  would  be  taken  out  of 
the  statute.  In  all  cases,  the  question  is,  whether  the  promise  is  in 
BUDstance  a  promise  to  pay  the  debt  of  another,  or  whether  it  is  a 
promise  by  the  promisor  to  pay  his  own  debt,  the  extent  of  which  is 
measured  by  the  amount  due  by  another. 

We  think  the  authorities  in  this  State  have  gone  no  further  than 
to  decide  that  a  case  is  not  within  the  statute,  where,  upon  the 
whole  transaction,  the  fair  inference  is,  that  the  leading  object  or 
purpose  and  the  effect  of  the  transaction  was  the  purchase  or  acqui- 
sition by  the  promisor  from  the  promisee  of  some  property,  lien  or 
benefit  which  he  did  not  before  possess,  but  which  inured  to  him  by 
reason  of  his  promise,  so  that  the  debt  for  which  he  is  liable  may 
fairly  be  deemed  to  be  a  debt  of  his  own,  contracted  in  such  pur- 
chase or  acquisition.  Nelson  v.  Boyntnn,  3  Mete.  396;  Fish  v. 
Thomas,  5  Gray,  45;  Burr  v.  Wilcox,  13  Allen,  269;  Furbish  v. 
Ooodmw,  98  Mass.  296;  Browne  on  Stat  of  Frauds  (3d  ed.), 
§  214,  c.  d. 

Applying  this  test  to  the  facts  of  this  case,  it  is  clear  that  the 
promise  of  the  defendant  Ames  was  within  the  statute.*  It  is  true, 
or  probable,  that  he  indirectly  received  some  benefit  from  the  for- 
bearance of  the  plaintiffs  to  attach  the  interest  of  the  New  York 
owners,  but  the  purpose  or  effect  of  the  transaction  was  not  to 
transfer  to  him  any  lien  or  advantage.  He  acquired  no  rights  which 
he  did  not  before  possess,  and  it  is  impossible  to  regard  the  promise 
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as  an  original  promise  founded  upon  the  consideration  of  a  pnr< 
chase  by  him.  We  are  of  opinion,  therefore,  that  the  jury  should 
have  been  instructed  in  accordance  with  the  request  of  the  defend- 
ant Ames,  that  the  plaintiff^  upon  the  &cts  found,  was  not  entitled 
toreooTer. 


Labkbd^  plaintii^  y.  Akdbbwb. 

5ate-TfMytort  of  vmdor  to  paif  $peoial  tarn  do$$  not  iM9Miat§. 


Ck>odB  were  sold  and  deliyered  by  plaintiff  to  defendant.  In  an  acfcioii  lo  ncawn 
the  eontraet  price,  held,  that  the  fact  that  plaintiff  was  a  wholesale  dealer, 
and,  during  the  time  when  the  goods  were  sold,  had  not  paid  the  special  tax 
imposed  by  act  of  congress,  of  1864,  chapter  178,  section  79,  did  not  inTali- 
date  the  sales  or  prevent  a  recoTcrjr. 

Action  on  contract  for  the  price  of  goods  sold  and  deliyered.  Tbs 
opinion  sufBciently  states  the  case.  Verdict  for  phdntifL  DeCsnd* 
ant  alleged  ezceptiona 

J.  S,  Abbotty  for  defendant. 

J.  B.  Riehardsofh  for  plaintiff. 

MoBTON,  J.  The  goods,  for  the  price  of  which  this  suit  was 
brought,  were  sold  and  delivered  by  the  plaintiff  to  the  defendant 
The  defendant  offered  to  show  that,  during  the  time  when  the  goods 
were  sold,  the  plaintiff  was  a  wholesale  dealer  and  had  not  paid  the 
special  tax  imposed  upon  wholesale  dealers  by  the  seyenty-ninth  sec- 
tion of  the  act  of  congress,  approved  June  30, 1864.  IT.  S.  Stats. 
1864,  ch.  173,  §  79;  13  U.  S.  Stats,  at  Large,  251.  The  superior 
court  ruled  that  these  facts,  if  proved,  would  furnish  no  defense  to 
the  action,  and  excluded  the  testimony. 

We  are  of  the  opinion  that  this  ruling  was  correct  The  general 
principle,  that  no  action  based  upon  a  contract  which  is  illegal 
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be  maintainedy  is  too  well  established  to  need  the  citation  of  author- 
ities. Buty  to  make  this  principle  applicable  in  any  case^  it  must 
appear  that  the  contract  or  transaction  upon  which  the  action  is 
based  was  prohibited  by  law.  The  question  in  this  case,  therefore, 
is,  whether  the  act  of  June  30, 1864,  is  to  be  construed  as  prohibit- 
ing every  sale  made  by  a  wholesale  dealer  who  neglects  to  pay  the 
special  tax  imposed  by  that  act 

The  seyenty-first  section  of  the  act  is  as  follows :  ^^  No  person,  firm, 
company  or  corporation  shall  be  engaged  in,  prosecute  or  carry  on 
any  trade,  business  or  profession,  hereinafter  mentioned  and  described, 
until  he  or  they  shall  have  paid  a  special  tax  therefor  in  the  manner 
hereinafter  provided.''  The  seyenty-third  section  provides  that  an; 
one  who  shall  exercise  or  carry  on  any  trade,  business  or  profession, 
for  the  carrying  on  of  which  a  special  tax  is  imposed  by  law,  without 
payment  thereof,  as  in  that  behalf  required,  shall  be  subject  to  fine 
and  imprisonment.  The  seventy-ninth  section  provides  that  whole- 
sale dealers,  whose  annual  sales  do  not  exceed  fifty  thousand  dollars, 
shall  pay  fifty  dollars;  and  if  their  annual  sales  exceed  fifty  thousand 
dollars,  for  every  additional  thousand  dollars  they  shall  pay  one  dol- 
lar, and  the  amount  of  all  sales  beyond  fifty  thousand  dollars  shall 
be  returned  monthly  to  the  assistimt  assessor,  and  the  .tax  thereon 
shall  be  assessed  and  paid  monthly,  as  other  monthly  taxes  are 
assessed  and  paid.  The  section  further  provides  that  every  person 
whose  business  it  is  to  sell  goods,  with  certain  exceptions  not  material 
to  this  case,  shall  be  regarded  as  a  wholesale  dealer,  whose  annual 
sales  exceed  $26,000. 

It  is  to  be  observed  that  the  act  does  not  expressly  declare  that 
sales  by  a  wholesale  dealer  who  neglects  to  pay  the  tax  shall  be  illegal 
The  tax  is  not  laid  upon  each  sale,  but  upon  the  business  or  calling. 
The  illegality  does  not  attach  to  the  sale,  but  consists  in  not  paying 
the  tax  imposed  upon  the  business.  If  a  dealer's  annual  sales  exceed 
twenty-five  thousand  dollarsi,  and  he  neglects  to  pay  the  tax  imposed 
on  wholesale  dealers,  he  is  liable  to  the  same  penal^,  without  regard 
to  the  number  of  his  sales.  The  payment  of  the  tax  is  not  a  con- 
dition precedent  to  the  right  to  make  sales.  If  his  sales  exceed  fifty 
thousand  dollars,  the  amount  of  the  tax  is  ascertained  by  his  return 
monthly  of  sales  previously  made  by  hiuL  Thus  all  sales  in  excess 
of  $50,000  are  clearly  legal  at  the  time  when  made ;  and  it  would 
be  a  forced  construction  to  hold  that  they  are  made  illegal  by  re- 
lation back,  because  the  seller  neglects  to  pay  a  tax  imposed  upon  him. 
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These  and  other  considerations  lead  us  to  the  condiudon  that  it 
was  not  the  intention  of  congress  to  prohibit  and  make  unlawful 
each  sale  made  by  a  wholesale  dealer  who  neglects  to  pay  his  tax. 
The  object  of  the  tax  was  to  provide  internal  reyenueto  support  the 
goremmenty  and  not  to  regulate  domestic  trade  in  the  States.  It 
imposes  a  tax  upon  wholesale  dealers,  and  proTides  a  penalty  if  they 
neglect  to  pay  such  tax.  We  think  this  was  designed  to  operate 
upon  the  person,  and  not  upon  the  business.  If  congress  had  intended 
to  subject  the  dealer  neglecting  to  pay  his  tax  to  the  additional  lia- 
bility of  haying  all  his  sales  rendered  illegal,  we  think  they  would 
haye  so  declared  in  unequivocal  terms.  We  find  that  in  section  180 
it  is  provided  that,  if  any  person  liable  to  pay  any  tax  upon  goods 
or  manufactures  shall  sell  the  same  before  the  tax  is  paid,  with  intent 
to  evade  the  tax,  every  debt  contracted  in  such  sale  shall  be  void, 
and  the  collection  thereof  shall  not  be  enforced  in  any  court  The 
absence  of  any  such  provision  in  regard  to  sales  by  wholesale  dealers 
raises  a  strong  implication  that  it  was  not  the  intention  of  congress 
to  prohibit  such  salea  The  power  to  regulate  domestic  trade  belongs 
exclusively  to  the  States.  It  cannot  be  exercised  by  congress,  except 
where  it  is  strictly  incidental  to  the  exercise  of  powers  clearly  granted 
to  it  License  Tax  Oases,  5  Wall.  46d ;  Pervear  v.  OommontDealth, 
id.  475 ;  CtmmonwedUh  v.  Hblbrook,  10  Allen,  200.  It  is  not  to  be 
presumed  that  congress  intends  to  regulate  domestic  trade  in  the 
States,  AS  incidental  to  its  power  to  levy  taxes,  unless  such  intention 
is  clearly  expressed. 

Upon  a  careful  consideration  of  the  statute  in  question,  we  are  of 
opinion  that  the  sales  by  the  plaintiff  were  not  prohibited  or  illegal, 
and  that  he  is  entitled  to  recover.  The  numerous  cases  dted  by  the 
defendant  do  not  apply  to  the  case  at  bar.  They  are  cases  where  the 
specific  contract  or  transaction  upon  which  the  plaintiff's  action  was 
founded  was  prohibited  by  law. 

A  very  similar  question  arose  in  Smith  v.  Mawhoody  14  Mees.  ft 
Welsh.  452.  The  act  of  6  Geo.  lY,  ch.  81,  §  26,  provided  that  if  any 
person  should  carry  on  any  trade  or  business  thereinafter  men* 
tioned,  without  taking  out  a  license,  he  should  forfeit  and  lose  the 
penalties  thereinafter  named.  In  an  action  of  debt  for  tobacco  sold, 
the  defense  was  that  the  plaintiff  had  not  taken  out  a  license  re* 
quired  by  this  section.  It  was  held  that  the  act  of  sale  was  not  un- 
lawful. Baron  Pabke  said  :  **  I  think  the  object  of  the  legislature 
was  not  to  prohibit  a  contract  of  sale  by  dealers  who  have  not  taken 
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oat  a  license  pursuant  to  the  act  of  parliament.  If  it  was,  they  cer- 
tainly could  not  recoyery  although  the  prohibition  was  merely  for 
the  pcarpose  of  reyenue.  But  its  object  was  not  to  yitiate  the  con- 
tract  itself,  but  only  to  impose  a  penalty  on  the  party  offending,  for 
the  purposes  of  the  reyenue." 

The  question  inyolyed  in  the  case  at  bar  has  been  carefully  con- 
aidered  in  a  recent  case  in  Yermont^  and  the  court  arriyed  at  the 
same  conclusion  which  we  haye  reached.  Aiken  y.  BlaUdMj  41 
Vt  655,  666. 


Natioxtal  Bahk  ov  North  Axxbioa,  plaintiff^  y.  BAKes. 

(10S]faM.4tL) 
JfMuy  paid  &m  forged  ekeek — reeee&rif  of,  hy  drawee. 

The  payee  of  a  forged  check,  drawn  payable  to  his  order,  took  it  from  a  third 
)>erBon,  without  Inquiry,  although  in  good  faith  and  for  ralue,  and  indorsed 
it  for  collection ;  and  the  drawee  paid  it.  HM,  that  the  drawee  could  re- 
cover the  amount  so  paid  from  the  payee. 

The  reeponeibility  of  the  drawee,  who  pays  a  forged  check  for  the  genuineness 
of  the  drawer's  signature,  is  absolute  only  in  favor  of  one  who  has  not,  by 
his  own  fault  or  negligence,  contributed  to  the  success  of  the  fraud  or  to 
mislead  the  drawee.    {Bee  note,  p,  858.) 

Action  to  recoyer  back  money  paid  by  plaintiffs  in  a  forged  check. 
The  case  was  submitted  on  the  following  agreed  statement  of  facts  : 

'^  The  defendants,  on  September  21, 1869,  took  of  some  person 
(whom  they  do  not  remember,  and  did  not  remember  when  they 
were  first  notified  of  the  alleged  forgery,  and  could  not  then  tell 
whether  he  was  a  stranger  to  them  or  a  person  known  to  them)  in 
good  faith  and  for  full  yalue,  in  payment  for  gold  sold  by  them 
in  the  usual  course  of  their  business,  a  check  payable  to  their  order^ 
of  which  the  following  is  a  copy: 

'*  $1,308.68.  National  Bank  of  North  America.  Boston, 
Sept  21st,  1869.  Pay  to  the  order  of  E.  D.  &  G.  W.  Bangs  &  Co, 
Thirteen  hundred  and  eight  dollars  and  sixty-three  cents. 

"  No.  932.  William  D.  Bickvobd.'* 
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**  On  eaid  September  21  the  defendants  deposited  this  check,  with 
others,  and  with  their  other  moneys,  in  the  Mayerick  National 
Bank  of  Boston,  where  they  kept  their  deposits;  and  before  depos- 
iting it,  for  the  porpose  of  enabling  the  Maverick  National  Bank 
to  collect  the  check  from  the  National  Bank  of  North  America,  and, 
in  accordance  with  the  usage  of  depositors  of  checks  payable  to 
order,  they  indorsed  it  in  blank  by  writing  on  the  back  of  it '  E.  D. 
&  O.  W.  Bangs  &  Go.'  The  Mayerick  National  Bank  the  next  day 
presented  the  check  at  the  clearing-house,  when  it  was  allowed  and 
paid  to  the  Mayerick  National  Bank  by  the  National  Bank  of  North 
America  in  the  usual  manner  of  settling  the  daily  balances  of  banks 
at  the  clearing-house. 

'^The  Mayerick  National  Bank,  on  the  day  of  deposit,  credited 
the  defendants  with  the  amount  of  the  check  in  its  account  with 
them ;  and  the  National  Bank  of  North  America^  on  September  22, 
debited  William  D.  Biokford,  in  whose  name  the  check  purported 
to  have  been  drawn,  and  who  was  a  customer  of  and  a  depositor 
in  the  National  Bank  of  North  America,  and  had  funds  on  deposit 
there,  with  the  amount  of  the  check.  The  check  was  retained  by 
the  National  Bank  of  North  America  until  the  1st  or  2d  of  October, 
1869,  when  it  was  sent  with  other  checks,  by  the  National  Bank  of 
North  America^  to  William  D.  Bickford,  with  the  monthly  state- 
ment of  his  account,  according  to  the  usage  of  banks.  Bickford, 
aftsr  examining  the  checks,  pronounced  this  a  forgery,  and  on  the 
4th  of  October  informed  the  bank  of  it;  and  on  the  same  day  the 
defendants  were  notified  by  the  National  Bank  of  North  America 
that  the  check  was  forged,  which  was  the  first  intimation  or  sus- 
picion they  had  that  the  check  was  forged.  For  the  purposes  of  the 
hearing  on  this  statement  of  facts,  it  is  admitted  that  the  check  was 
a  forgery." 

Both  banks  belonged  to  the  Boston  Clearing-House  Association* 

^  It  was  the  usage  for  each  bank  belonging  to  the  Olearing-Houae 
Association,  each  morning,  at  ten  o'clock,  to  haye  at  the  clearing- 
house, for  the  purpose  of  effecting  settlements  with  the  other  banks, 
all  the  checks  and  other  demands,  such  as  bills,  etc.,  it  had  receiyed 
against  all  the  other  banks  during  the  preceding  day ;  making  them 
up  into  separate  bundles  for  each  bank,  with  a  ticket  containing  the 
items  and  aggregate  of  the  contents  of  each  bundle.  The  settle- 
ment was  made  at  the  clearing-house  upon  the  footings  of  these 
tickets,  without  regard  to  the  &ct  whether  the  contents  of  the  bun- 
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die  were  correctly  ticketed,  or  formed  good  claims  against  the  bank 
charged  with  the  contents  of  the  bundle  as  per  ticket ;  and  in  from 
ten  to  fifteen  minutes  past  ten  o'clock  the  messenger  from  each 
bank  was  able  to  receive  and  take  to  his  bank  all  the  claims  of  the 
other  banks  against  it  On  the  return  of  the  messenger  to  his  bank^ 
the  messenger  delirers  to  the  paying  teller  the  Tarious  bundles  of 
demands  against  the  bank ;  and  it  was  the  usage  for  the  paying- 
teUer,  or  some  other  officer  of  the  bank  charged  with  that  duty,  to 
immediately  proceed  to  open  and  examine  the  contents  of  tiiese 
bundles,  ascertaining  wheUier  the  contents  of  each  bundle  corres- 
ponded with  the  ticket,  and  whether  each  check  was  properly  signed, 
drawn  and  indorsed,  and  whether  the  drawers  of  the  check  had 
funds  deposited,  sufficient  to  meet  the  amount  drawn ;  and  all  this 
is  completed  before  one  o'clock  of  the  same  day ;  and  all  checks  not 
then  returned  to  the  banks  from  which  they  were  receired  are  then 
charged  to  the  drawers,  in  the  same  manner  as  if  they  had  been 
presented  and  paid  at  the  counter  of  the  bank. 

''It  is  agreed  that  the  bank  of  North  America  acted  in  good  faith 
in  the  premises.'' 

H.  C.  Hutekins  and  U.  H.  Ourri^r,  for  plaintiflk 

W.  A.  IMd,  for  defendants. 

Wblls,  J.  This  suit  is  brought  to  recoyer  money  paid  upon  a 
check  purporting  to  be  drawn  by  one  Bickford,  upon  the  plaintiff 
bank,  to  the  order  of  the  defendants,  indorsed  by  them,  deposited 
with  their  banker,  and  coUected  through  the  clearing-house.  The 
signature  of  the  drawer  proved  to  be  a  forgery.  As  the  discovery  of 
the  forgery  was  not  made  in  time  to  enable  the  plaintiff  to  return 
the  check,  as  of  absolute  right,  under  the  rules  of  the  clearing-house, 
we  think  the  case  must  stand  as  if  the  payment  had  been  made 
directly  at  the  plaintiff's  counter,  in  the  ordinary  mode. 

The  right  of  return,  secured  by  the  rules  of  the  clearing-house,  is 
a  special  provision,  in  compensation  for  payment  without  inspection. 
Instead  thereof,  the  rules  give  opportunity  for  subsequent  inspection. 
When  that  has  been  had,  the  special  rules  cease  to  govern;  and  the 
rights  of  the  paying  bank  rest  upon  the  general  principles  of  law. 
Bojfhtan  NaUonal  Bank  v.  Riehardgan,  101  Mass.  287.  But,  in 
applying  those  general  principles,  it  was  held,  in  MerchatM  Katianai 
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Bank  y.  National  Eagle  Banh^  101  id.  281,  that  the  drawee  of  a 
cheeky  who  paid  it  without  inspection,  under  the  provisions  of  the 
dearing-house  rules,  might  recorer  back  the  money  if  there  had 
been  no  actual  laches  on  the  part  of  the  drawee,  and  no  change  of 
position  on  the  part  of  the  holder ;  notwithstanding  ^^the  failure  of 
the  bank  to  return  a  check  by  one  o'clock,"  as  allowed  by  the  rules. 
The  failure  in  that  case  was  by  accident^  and  iuYolyed  no  neglect 

In  this  case  the  money  was  paid  to  the  use  of  the  defendants.  In 
making  up  and  returning  the  monthly  account  of  its  depositor,  the 
forgery  was  discoTcred  and  made  known  to  the  plaintifE,  and  notice 
thereof  was  immediately  giren  to  the  defendants.  In  this  respect 
the  case  shows  no  laches  on  the  part  of  the  plaintifE,  and  no  dumge 
of  situation  on  the  part  of  the  defendants  which  can  defeat  a  recorery, 
if  any  right  of  recovery  ever  existed,  or  could  arise  from  the  pay- 
ment in  the  manner  stated.  Merriam  v.  Wbloott,  3  Allen,  258 ; 
Oanal  Bank  v.  Bank  of  Albany^  1  Hill,  287. 

If  the  suit  were  between  the  bank,  or  drawee,  and  aparty  who  took 
the  check  in  the  usual  course  of  business,  finding  it  in  circulation,  or 
even  by  first  indorsement  firom  the  payee,  the  loss  would  fall  upon 
the  bank ;  because,  having  greater  means  and  opportunity  to  become 
familiar  with  the  handwriting  of  their  correspondents  or  depositors, 
the  law  presumes  that  drawees  will  know  their  signatures  and  be  able 
to  detect  forgeries.  From  this  presumption  arises  what  is  often 
called  an  obligation  or  responsibility  on  the  part  of  the  drawee  of  a 
bill  or  check,  which  prevents  him  from  recovering  back  money  paid 
upon  it  on  the  ground  of  a  mistake  of  &ct.  Price  v.  Neaiy  3  Burr. 
1354 ;  Levy  v.  Bank  of  the  United  States^  1  Binn.  27 ;  Bank  of  St. 
Albans  v.  Farmers  <t  Mechanicff  Bank,  10  Yt.  141.  But  this 
responsibility,  based  upon  presumption  alone,  is  decisive  only 
when  the  party  receiving  the  money  has  in  no  way  contributed  to 
the  success  of  the  fraud,  or  to  the  mistake  of  fact  under  which  the 
payment  was  made.  '^  If  the  loss  can  be  traced  to  the  &ult  or  neg* 
ligence  of  either  party,  it  shaU  be  fixed  upon  him."  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  33,  42.  In  the  absence  of  actual 
fault  or  negligence  on  the  part  of  the  drawee,  his  constructive  fault, 
in  not  knowing  the  signature  of  the  drawer  and  detecting  the 
forgery,  will  not  preclude  his  recovery  from  one  who  has  received 
the  money  with  knowledge  of  the  forgery,  or  who  took  the  check, 
under  circumstances  of  suspicion,  without  proper  precautions,  or 
whose  conduct  has  been  such  as  to  mislead  the  drawee,  or  to  induce. 
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him  to  paj  the  check  without  the  nsnal  scratinj  or  other  precau- 
tions against  TniRt>atft  or  fraud.  These  exceptions  are  implied  bj  the 
yery  terms  in  which  the  general  rule  is  ordinarily  stated.  The  case  of 
EUis  T.  Ohio  Insurance  and  Trust  Oo^  4  Ohio,  628,  is  an  express 
dedsion  to  that  effect^  and  contains  an  able  and  thorough  discussion 
of  the  subject  We  are  aware  of  no  case  in  which  the  principle 
that  the  drawee  is  bound  to  know  the  signature  of  the  drawer  of  a 
bill  or  check,  which  he  undertakes  to  paj,  has  been  held  to  be 
decisiye  in  fayor  of  a  payee  of  a  forged  bill  or  check,  to  which  he 
has  himself  giyen  credit  by  his  indorsement 

In  the  present  case,  the  check  had  not  gone  mto  circulation,  and 
could  not  get  into  circulation  until  it  was  indorsed  by  the  defend- 
ants. Their  indorsement  would  certify  to  the  public,  that  is,  to 
eyery  one  who  should  take  it,  the  genuineness  of  the  drawer's  signa- 
ture. Without  it,  the  check  could  not  properly  be  paid  by  the 
plaintiff.  Their  indorsement  tended  to  diyert  the  plaintifl  from 
inquiry  and  scrutiny,  as  it  gaye  to  the  check  the  appearance  of  a 
genuine  transaction,  to  the  inception  of  which  the  defendants  were 
parties.  Their  names  upon  the  check  were  apparently  inconsistent 
with  any  suspicion  of  a  forgery  of  the  drawer^s  name. 

But  to  the  defendants  the  presentation,  by  a  stranger  or  thbd 
paifcy,  of  a  check  purporting  to  be  drawn  to  their  own  order,  which 
such  third  party  proposed  to  negotiate  to  them  for  yalue,  was  a  trans- 
action which  should  haye  aroused  their  suspicions.  It  ought  to  haye 
them  upon  inquiry  for  explanations ;  and  if  inquiry  had  been  prop- 
erly made  it  would  haye  disclosed  the  fraud,  and  preyented  the  suc- 
cess. The  case  finds  that  they  acted  in  good  faith.  But  that  does 
not  exclude  such  omission  of  due  precautions  as  to  depriye  them  of 
the  right  to  throw  the  loss  upon  another  party  who  acted  in  like 
good  faith,  and. also  without  &ult  or  want  of  due  care. 

It  is  possible  that  the  defendants  may  haye  receiyed  the  check 
under  circumstances  which  would  exonerate  them  from  the  imputi^ 
tion  of  any  actual  fault  or  neglect  But  the  agreed  statement  &ils  to 
disclose  any  such  explanation.  A  majority  of  the  court  are  there- 
fore of  opinion  that  the  Judgment  must  be  for  the  plaintiff,  for  the 
amount  of  the  check  and  interest  from  the  time  it  was  paid. 

Ordered  accordingly. 

■oiB.  *  Sm  JfoMcmal  Airfc  Bemfc  T.  iyinth  iyoMonol  Bon^ 
V0L.VTIL— 45 
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Saubbubt,  plaintifl,  y  Hebchbnrodbk 

(]MMaM.456.) 
Bl^^wa^^if^WTf  hy  faSting  tign — ffwimalt  and  r&moU  eamm, 

Defendant  suspended  a  sign  oyer  a  etreet  in  Boeton,  in  violation  of  a  pnblio 
ordinance  of  the  dtj.  Daring  an  extraoidinaiy  gale  the  sign  was  blown 
down,  and  a  bolt,  part  of  the  fkstenings,  was  hnrled  against  plaintiflb'  win- 
dow, causing  damage,  for  which  action  was  brought.  MM,  that  defendant 
was  liable,  notwithstanding  due  care  was  exercised  in  censtracting  and 
fastening  tiie  sign.    (J3ee  noU,  p.  855.) 

AonoK  to  recover  for  injuries  done  to  a  bnilding  owned  and 
occupied  by  plaintiffs  in  Avon  street,  Boston.  Defendant  was  lessee 
and  oocupant  of  an  adjoining  building,  and  had  suspended  a  sign  or 
banner  over  the  street  Due  care  was  exercised  in  the  construction 
and  fastening  of  the  sign.  The  sign  was,  however,  suspended  in  viola- 
tion of  an  ordinance  of  the  city,  which  made  defendant  liable  to  a 
penalty.  It  was  blown  down  by  an  extraordinary  gale,  and  in  its  £all  a 
bolt,  which  was  part  of  the  fastenings,  was  hurled  into  the  window  of 
plaintiffs'  building,  causing  the  injuries  complained  of.  Judgment 
in  the  superior  court  for  defendant    Plaintiffs  appealed. 

«7.  P.  tSreadweUy  for  plaintiffs. 

J2.  Shne^  Jr.,  for  defendant 

Ohafhak,  G.  J.  If  the  defendant's  sign  had  been  rightfully 
placed  where  it  was,  the  question  would  have  been  presented  whether 
he  had  used  reasonable  care  in  securing  it  If  he  had  done  so,  the 
injury  would  have  been  caused,  without  his  fault,  by  the  extraor- 
dinary and  unusual  gale  of  wind  which  hurled  it  across  the  street  and 
against  the  plaintiff  window.  The  party  injured  has  no  remedy 
for  ar.  injury  of  this  character,  because  it  is  produced  by  the  via 
major.  For  example,  a  chimney  or  roof,  properly  constructed  and 
lecmred  with  reasonable  care,  may  be  blown  off  by  an  extraordinaiy 
gale,  and  injure  a  neighboring  building;  but  this  is  no  ground  of 
action. 

But  ^Jie  defendant's  sign  was  suspended  over  the  street  in  viola- 
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tion  of  a  public  ordinance  of  the  city  of  Boston,  by  which  he  was 
subject  to  a  penalty.  Laws  and  Ordinances  of  Boston  (ed.  1863)^ 
712.  He  placed  and  kept  it  there  illegally,  and  this  illegal  act  of 
his  has  contributed  to  the  plaintifFs'  injury.  The  gale  would  not  of 
itself  have  caused  the  injury,  if  the  defendant  had  not  wrongfully 
placed  this  substance  in  its  way. 

It  is  contended  that  the  act  of  the  defendant  was  a  remote  and 
not  a  proximate  cause  of  the  injury.  But  it  cannot  be  regarded  as 
less  proximate  than  if  the  defendant  had  placed  the  sign  there  while 
the  gale  was  blowing;  for  he  kept  it  there  till  it  was  blown  away. 
In  this  respect,  it  is  like  the  case  of  Dickinson  y.  Boyhf  17  Pick.  78. 
The  defendant  had  wrongfully  placed  a  dam  across  a  stream  on  the 
plaintiff's  land,  and  allowed  it  to  remain  there ;  and  a  freshet  came 
and  swept  it  away ;  and  the  defendant  was  held  liable  for  the  con- 
sequential damage.  It  is  also,  in  this  respect,  like  the  placing  of  a 
spout,  by  means  of  which  the  rain  that  subsequently  falls  is  carried 
upon  the  plaintiff's  land.  The  act  of  placing  the  spout  does  not 
alone  cause  the  injury.  The  action  of  the  water  must  intervene^ 
and  this  may  be  a  considerable  time  afterward.  Yet  the  placing  of 
the  spout  is  regarded  as  the  proximate  cause.  So  the  force  of  gravi- 
tation brings  down  a  heayy  substance,  yet  a  person  who  carelessly 
places  a  heavy  substance  where  this  force  will  bring  it  upon  another's 
head,  does  the  act  which  proximately  causes  the  injury  produced  by 
it  The  fact  that  a  natural  cause  contributes  to  produce  an  injury, 
which  could  not  have  happened  without  the  unlawful  act  of  the 
defendant,  does  not  make  the  act  so  remote  as  to  excuse  him.  The 
case  of  Dickinson  v.  Boyle  rests  upon  this  principle.  See,  also. 
Woodward  v.  Aborn^  35  Me.  271,  where  the  defendant  wrongfully 
placed  a  deleterious  substance  near  the  plaintiff's  well,  and  an 
extraordinary  freshet  caused  it  to  spoil  the  water;  also  Barnard  v. 
Poory  21  Pick.  378,  where  the  plaintiff's  property  was  consumed  by 
a  fire  carelessly  set  by  the  defendant  on  an  adjoining  lot;  also 
Pittsburgh  City  v.  Orier,  22  Penn.  64 ;  Scott  v.  Hunter,  46  Penn. 
St.  192;  Polack  v.  PiocJie,  36  Cal.  416-423. 

Judgment  for  plaintiffs. 

HOtb.—  That  a  municipal  corporation  la  not  liable  to  one  Injured  by  a  faUlnc  ilm 
mm  Held  In  Taylor  t.  Peekham^  6  Am.  R.  678,  and  In  Jones  t.  Botlofi,  6  Id.  IM.—  Bbp. 
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QuLUTAXy  appellant,  r.  SuLUYAjr. 

(]MlfMi.«M.) 
nm— i0(f0  tf  d&oUee  a$  oUeMtg  wUnmt, 

A  wife  it  not  a  eompetont  witneea  to  a  will  oontalning  a  devte  to  Imt  km^ 
band. 

•By  statute  it  wu  piorided  that  **  ail  beneficial  derises  made  in  any  will  to  a 
anbaoribing  witneis  thereto  shall  be  wholly  yold,  onleas  theie  are  thzee 
other  competent  witneaees  to  the  same."  A  wife  was  one  of  the  three  sab- 
scribing  witnesses  to  a  will  containing  a  derise  to  her  husband.  It  was 
contended  that  the  deyis^  to  the  husband  was  a  "  benefldal  devise  "  to  the 
wife,  and,  therefore,  void,  leaving  her  a  competent  attesting  witness  to  the 
rest  of  the  will.  BM,  that  the  contention  could  not  be  maintained,  and, 
there  not  being  the  required  number  of  competent  witnesses  required  bj 
law,  the  will  was  invalid. 

Appeal  from  a  decree  respeoting  a  wilL    The  opinion  atatea  iht 


JT.  CL  Bmry,  for  appellee. 
L.  M.  Child,  for  appellant 

Orat,  J.  This  is  an  appeal  from  a  decree  of  Mr.  Justice  Wblls» 
by  which  a  decree  of  the  probate  coorty  allowing  as  the  will  of  Mar- 
garet Snllivan  an  instrument  which  contained  a  devise  to  Thomas 
Sulliyan,  and  to  which  his  wife  was  one  of  the  three  attesting  wit- 
nesseSy  was  reversed;  and  the  only  question  is,  whether,  upon  these 
facts,  she  was  a  competent  attesting  witness  to  the  wilL 

By  the  law  of  this  commonwealth,  a  will  must  be  attested  by 
three  competent  witnesses,  that  is  to  say,  witnesses  who  at  the  time 
of  the  attestation  would  be  competent  by  the  rules  of  the  common 
law  to  testify  concerning  the  subject-matter.  Hatoes  v.  Humphrey, 
9  Pick.  350 ;  R.  S.,  ch.  62,  §  6,  and  commissioners'  note  ;  Gen.  Stats^ 
cli.  91,  §  6  ;  Sparhawk  v.  Sparhawh,  10  Allen,  155,  156.  And  "  all 
beneficial  devises,  legacies  and  gifts,  made  or  given  in  any  will  to  a 
eubscribing  witness  thereto,  shall  be  wholly  void,  unless  there  are 
three  other  competent  witnesses  to  the  same."  Gen.  Stats^  ch.  92 
§10. 


f 
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It  is  admitted  that  a  wife  cannot  be  deemed  a  competent  witneas 
to  a  will  containing  a  valid  devise  to  her  hnsband.  Bat  it  is  con« 
tended  that,  within  the  reason  and  effect  of  the  section  last  quoted, 
a  devise  to  her  husband  is  a  beneficial  devise  to  her,  and  is  there* 
fore  void,  leaving  her  a  competent  attesting  witness  to  the  will,  and 
the  will  itself  valid  in  all  other  respects.  And  this  position,  though 
doubted  by  a  majority  of  the  supreme  cotirt  of  Connecticut  in 
Fortune  v.  Buck,  23  Conn.  1,  is  supported  by  earlier  decisions  in 
New  York  and  Maine.  Jackson  v.  Woods,  1  Johns.  Cas.  163; 
Jackson  v.  Durland,  2  id.  314 ;  Winslow  v.  Kiniball,  25  Me.  493. 

But  with  great  respect  for  the  learning  and  ability  of  the  courts 
which  made  those  decisions,  and  after  carefully  weighing  the  argu- 
ments in  support  of  the  construction  contended  for,  we  are  unani- 
mously of  opinion  that  it  is  founded  rather  upon  a  conjecture  of  the 
unexpressed  intent  of  the  legislature,  or  a  consideration  of  what 
they  might  wisely  have  enacted,  than  upon  a  sound  judicial  exposi- 
tion of  ttie  statute  by  which  their  intent  has  been  manifested.  The 
only  devises  which  the  statute  declares  to  be  void  are  beneficial 
devises  to  a  subscribing  witness.  It  does  not  avoid  even  a  devise  to 
a  subscribing  witness,  which  gives  him  no  beneficial  interest,  as,  for 
instance,  a  devise  to  an  executor,  for  the  exclusive  benefit  of  otlier 
persons.  Wyman  v.  Symmes,  10  Allen,  153 ;  1  Jarman  on  Wills^ 
C5.  It  does  not  avoid  any  devise  to  and  for  the  benefit  of  any  per- 
son other  than  a  subscribing  witness,  even  if  a  subscribing  witness 
would  incidentally  take  some  benefit  from  the  devise.  In  order  to 
maintain  the  position  contended  for,  it  would  be  necessary  to  declare 
void,  not  merely  the  interest  which  the  wife,  who  was  a  subscribing 
witness,  would  take,  by  way  of  dower  or  otherwise,  in  the  property 
devised  to  her  husband,  but  also  the  whole  devise  to  and  for  the 
benefit  of  the  husband  himself,  who  was  not  a  subscribing  witness, 
and  whose  estate  the  statute  does  not  assume  to  reach. 

Our  conclusion  is  fortified  by  a  consideration  of  the  history  of 
the  legislation  upon  this  subject  in  England  and  in  this  common- 
wealth. 

The  English  statute  of  frauds  required  wills  devising  lands  to  be 
attested  and  subscribed  in  the  presence  of  the  devisor  by  three  or 
four  credible  witnesses.  Stat  29  Car.  II,  ch.  3,  §  5.  And  that  pro- 
vision was  re-enacted  here  in  the  first  year  of  the  Province.  Prov. 
St.,  4  W.  &  M.  (1692-3),  ch.  15,  §  3 ;  1  Mass.  Prov.  Laws  (State 
ed.),  46 ;  Anc.  Chart.  235. 


368  MASSACHUSETTS, 


SalliTUi  ▼.  Salli^sn. 


In  Holdfast  v.  Dowsing^  2  Stra.  1253,  where  a  testator  charged  aU 
Ids  estate,  real  and  personal^  with  legacies  to  one  of  the  Buhscribing 
witness  and  to  his  wife,  and  with  an  annuity  to  the  wife,  the  ooort 
t)f  king's  bench  held  that  the  statute  of  frauds  certainly  meant  that 
the  ^^  credible  witnesses ''  should  not  be  such  as  claimed  a  benefit  by 
the  will ;  and  that,  even  if  the  tender  to  the  husband,  at  the  trial, 
of  the  amount  of  the  two  legacies,  would  remove  the  objection  on 
that  ground  (which  the  court  thought  it  would  not),  yet  the  charge 
upon  the  real  estate  of  the  annuity  to  the  wife  made  the  husband 
•an  incompetent  witness.  Although  the  doctrine  as  to  the  legacies 
has  been  since  controverted  in  England,  upon  the  ground  that  the 
competency  of  the  witnesses  was  to  be  determined  at  the  time  of 
the  proof,  and  not  at  that  of  the  execution  of  the  will,  the  incom- 
petency of  either  husband  or  wife  to  be  a  witness  to  a  devise  to  the 
^ther,  which  the  witness  could  not  release,  has  never  been  doubted. 
Windham  v.  Chettaynd,  1  Burr.  414,  424 ;  S.  C,  1  W.  Bl.  95,  100 ; 
Bui.  K  P.  265.  The  case  of  Holdfast  v.  Dowsing  was  taken  by  writ 
of  error  to  the  exchequer  chamber,  and  after  argument  and  before 
judgment  there  was  compromised  by  the  parties ;  and  gave  occasion 
to  the  Stat  of  25  Geo.  II,  ch.  6  ;  1  W.  B.  8;  1  Ves.  Sen.  603;  2  BL 
Com.  377.  The  reason  of  this,  as  stated  by  Sir  William  Blackstone 
in  his  commentaries,  was,  that  the  determination  in  the  king's 
bench  '^  alarmed  many  purchasers  and  creditors,  and  threatened  to 
«hake  most  of  the  titles  in  the  kingdom  that  depended  upon  devises 
by  will ; "  because  it  "  would  not  allow  any  legatee,  nor  by  conse- 
<{uencc  a  creditor,  where  the  legacies  were  charged  on  the  real  estate, 
to  ]>':  <i  competent  witness  to  the  devise." 

The  statute  of  25  Oeo.  II,  chapter  6,  accordingly  provided,  in 
eection  3,  that  to  the  execution  of  wills  already  made  any  attesting 
witness  to  whom  any  legacy  was  given,  whether  charged  upon  lands 
or  not,  might  be  admitted  as  a  witness,  upon  payment,  release  or 
tender  of  his  legacy;  and,  by  sections  1  and  2,  that  in  future 
wills  any  attesting  witness  ^^  to  whom  any  beneficial  devise,  legacy, 
estate,  interest,  gift  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate  "  (except  charges  on  lands  for  payment  of  debts)  ^^  shall 
be  thereby  given  or  made,"  should  be  admitted  as  a  witness  to  the 
will,  within  the  intent  of  the  statute  of  frauds,  and  '^  such  devise, 
legacy,  estate,  interest,  gift  or  appointment  shall,  so  far  only  as 
tx)ncemed  such  person  attesting  the  execution  of  such  will,  or  any 
|)erson  claiming  under  him,  be  utterly  null  and  void;"  and  that 
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charges  of  debts  upon  lands  should  not  make  any  cieditor  an  incom- 
petent witness.  All  these  provisions  were  re-enacted  in  onr  statute 
of  1783,  chapter  24^  sections  11-13 ;  and  the  provision  of  statute  25 
Geo.  Ily  chapter  6,  section  3,  and  statute  1783,  chapter  24,  section 
13,  for  removing  the  interest  of  a  witness  by  payment,  release  or  ten« 
der,  was  omitted  in  the  revision  of  our  statutes  in  1836.  But 
neither  the  statute  of  26  Qeo.  II,  nor  the  statute  of  1788,  con- 
tained any  provision  as  to  devises  to  the  wife  or  husband  of  an 
attesting  witness,  notwithstanding  the  general  attention  whidi  had 
been  called  to  the  subject  by  the  case  of  Holdfast  v.  Dowsing. 

In  1822,  a  case  was  brought  before  the  court  of  king's  bench,  in 
which  a  testator  devised,  upon  the  determination  of  an  estate  for 
life,  an  estate  in  fee  to  the  wife  of  one  of  the  attesting  witnesses, 
and  the  wife  died  before  the  determination  of  the  life  estata  It 
was  argued  that,  if  before  the  statute  of  Qeo.  II  the  husband  would 
have  been  an  incompetent  witness,  the  clear  intent  of  that  statute 
was  to  restore  the  competency  of  the  attesting  witness  in  all  cases 
of  benefit  arising  to  him  under  the  will,  and  to  avoid  the  wiU  *^  so 
far  only ''  as  concerned  the  person  attesting  the  execution,  or  any 
person  claiming  under  him ;  and  since  that  statute,  therefore,  no 
wiH  could  be  void  by  reason  of  interest  arising  under  it  to  any 
attesting  witness,  further  than  regarded  the  interest  of  such  wit- 
ness or  any  person  claiming  under  him ;  and  consequently  the  wiU 
was  duly  attested.  To  which  it  was  answered  that  the  statute  of 
Oeo.  II  applied  only  to  cases  where  the  interest  taken  under  the 
will  was  destroyed  by  the  statute  itself ;  that  the  husband  took  no 
estate  or  interest  under  the  will ;  that  his  wife,  indeed,  took  an 
estate  under  the  will,  and  by  operation  of  law  he  in  right  of  his 
wife  derived  a  beneficial  interest  from  that  estate,  which  they  might 
have  sold  during  her  life,  and  which  would  have  given  him  an 
estate  by  the  curtesy  if  she  had  survived  the  life  tenant ;  but  that 
the  estate  of  the  wife  was  not  destroyed  by  the  statute,  and  conse- 
quently the  derivative  beneficial  interest,  which  the  husband  took 
in  right  of  his  wife  only,  was  not  extinguished;  and  that,  inde- 
pendently of  the  question  of  interest,  it  was  a  general  rule  that  a 
husband  or  wife  could  not  in  any  case  be  a  witness  for  the  other,  as 
was  held  in  Davis  v.  Dumaoody,  4  Term.  B.  678.  And  the  court  was 
of  opinion  that  the  will  was  not  duly  attested.  Hatfield  v.  Thorp,  5 
Bam.  &  Aid.  589.  The  point  thus  adjudged  upon  the  application 
of  the  statute  of  Oeo.  II  is  summed  up  by  Mr.  Jarmak  as  follows: 


360  MASSACHUSETTS, 

Carpenter  ▼.  FkraBworth. 

^^  That  it  applied  only  when  the  witness  took  a  direct  interest  under 
the  will,  and  not  when  it  arose  conseqnentiallj.  Thus,  in  Hatfidd 
Y.  Ihorp,  where  one  of  the  three  attesting  witnesses  to  a  will  was  a 
hnslMind  of  a  devisee  in  fee  of  a  freehold  estate,  and  would,  jure 
uosoriSf  have  deriyed  an  interest  in  the  lands,  it  was  held  that  the 
deyise  was  not  within  the  statute,  and,  consequently,  that  the  attes- 
tation was  insufBcient.''  And  such  continued  to  be  the  law  of  Eng- 
land until  1837,  when  the  statute  of  1  Vict,  chapter  26,  extended 
the  disqualification  to  take  beneficially  under  the  will  to  the  hus- 
band or  wife  of  the  attesting  witness.  1  Jarman  on  Wills,  65-67. 
In  neither  of  the  revisions  of  our  own  statutes  in  1886  and  1860,  is 
any  express  provision  introduced  upon  this  point.  B.  S.,  ch.  62,  ^ 
6;  Qen.  Stats.,  ch.  92,  §  6.  And  the  statutes  removing  the  objec- 
tions to  the  competency  of  witnesses  on  the  grounds  of  interest  and 
of  the  relation  of  husband  and  wife  are  expressly  declared  not  to 
apply  to  attesting  witnesses  to  a  wiU  or  codiciL  Oen.  Stats.,  ch.  ISl* 
§  15 ;  Stat  1870,  ch.  393,  §  2. 

The  result  is,  that  the  decree  reversing  the  decree  of  the  probate 
eoiirfc  is  to  be  aflSrmed,  and  the 

Witt  not  admitUd  toprobat$. 


Oabpbktbb,  plaintiff,  v.  Farkswobth. 

(]fl6]fMt.fl8L) 

Bagik  cheek — token  check  of  principal  and  nci  of  agenL 

k  bank  dieok,  with  the  woids  "  .fitna  Ifille'*  printed  on  the  margin,  wm  given 
in  payment  of  a  debt  dne  from  the  millB,  and  signed  hf  F.,  the  treaaarer. 
Hddt  that  it  waa  the  eheek  of  the  mills,  and  noi  the  personal  cheek  of  F.  (iSff 
noU^  p.  862.) 

Action  on  a  bank  check,  of  which  the  following  is  a  copy : 


JEIKA 
ICILLB. 


**  The  Boston  National  Bank.        ) 
$19.20.  Boston,  September  9, 1869.  f 

Pay  to  K  W.  Ohamberlain  or  J.  E.  Carpenter  or  order 

nineteen  dollars  -ff^* 

« I.  D.  Fabnsworth,  Treasurer/* 
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The  case  was  snbmitted  on  facts  agreed,  as  follows :  *^  The  JSiaia 
Mills  owed  Chamberlain  119^0,  for  an  order  accepted  by  them  pay- 
able to  him  or  order,  and  Chamberlain  indorsed  the  order  to  the 
plaintiff  who  requested  the  defendant  to  pay  it,  whereapon  the 
defendant,  who  was  the  treasurer  of  the  JBltna  Mills,  and  authorized 
to  sign  checks  for  them,  gave  the  plaintifl  the  check  declared  on. 
The  Boston  National  Bank  refused  payment  of  the  check,  and  due 
notice  thereof  was  giyen  to  the  defendant." 

J,  B.  CarpwUeTy  pro  ««,  cited  Tucker  Manufacturing  Co,  ▼.  Fair* 
banks,  98  Mass.  101;  Seav&r  t.  Coburn,  19  Cush.  324 ;  HiUs  t.  Ban- 
nister, 8  Cow.  81 ;  Fiske  ▼.  Bldrtdge,  12  Gray,  474 ;  Haverhill  Insur* 
anee  Co,  t.  IfewhaU,  1  Allen,  130. 

W.  P.  WaUey,  for  defendant 

Obay,  J.  The  writing  sued  on  being  payable  in  the  altematiye 
to  either  of  the  persons  named  or  order,  would  seem  not  to  be  anego- 
tiable  instrument.  Osgood  v.  Pearsons,  4  Gray,  455.  But  it  is  imma- 
terial whether  it  is  or  not  If  it  is,  the  question  who  is  liable  thereon 
as  drawer  must  in  all  cases  be  determined  from  the  instrument  itself. 
Tucker  Manufacturing  Oo.  t.  Fairbanks,  98  Mass.  101, 104,  and 
authorities  there  cited.  If  it  is  not,  there  is  nothing  in  the  circum- 
stances under  which  it  was  made  to  show  an  intention  to  charge  the 
defendant  personally,  for  it  is  admitted  to  have  been  given  in  pay- 
ment for  a  debt  of  the  ^Etna  Mills.  And  accordingly  the  only 
ground  upon  which  the  plaintiff  seeks  to  charge  the  defendant  is, 
that  he  appears  upon  the  face  of  the  paper  to  be  the  drawer 
thereof. 

But  we  are  of  opinion  that  this  case  does  not  fall  within  that  class, 
to  which  all  those  cited  for  the  plaintiff  belong,  in  which  the  name 
of  the  principal  appears  upon  the  instrument  by  way  of  mere  desig- 
nation of  the  general  relation  which  the  signer  holds  to  a  corpora- 
tion; and  that  this  check  manifests  upon  its  face  that  the  writing 
is  the  act  of  the  principal,  though  done  by  the  hand  of  an  agent,  or 
in  other  words,  that  it  is  the  check  of  the  JStna  Mills,  executed  by 
Famsworth  as  their  treasurer,  and  in  their  behalf. 

The  case  is  not  distinguished  from  those  in  which  similar  instru- 
ments have  been  held  by  this  court  to  be  the  contracts  of  the  principal 
cmly.  The  court  has  always  laid  hold  of  any  indication  on  the  face  of  the 
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paper,  howeyer  informally  expresBed,  to  enable  it  to  oany  oat  the 
intentions  of  the  parties.  In  Tripp  t.  8wanz&y  Pap^r  Oo.,  18  Pick* 
291,  a  draft  not  naming  the  principal  otherwise  than  by  oondnding 
^and  charge  the  pame  to  the  Swanaey  Paper  Oompany,  yours 
respectfoUy,  Joseph  Hooper,  Agent,''  was  held  to  be  the  draft  of  the 
company.  In  FiiOer  t.  Hocp&r,  3  Gray,  33^  a  draft  with  the  words 
^  Pompton  Iron  Works "  printed  in  the  margin,  and  oondnding 
''which  place  to  the  account  of  Pompton  Iron  Works,  W.  Burtt, 
Agent,''  was  held  to  bind  the  proprietor  of  the  Pompton  Iron  Works; 
and  in  Bank  of  British  North  America  t.  Hooper^  6  Gray,  667,  in 
which  a  draft  concluding  '^and  charge  the  same  to  account  of  Pro- 
prietors Pembroke  Iron  Works,  your  humble  servant,  Joseph 
Barrell,"  without  otherwise  naming  a  prindpal  or  disdosing  the 
signer's  agency,  was  held  to  bind  him  only,  it  was  said  by  the  court 
that  in  Futter  t.  Hooper  the  words  " Pompton  Iron  Works"  in  the 
margin  of  the  draft  fully  disdosed  the  prindpal,  and  that  the  draft 
was  drawn  on  his  behalf.  So  in  Slawson  ▼.  Loring,  6  Allen,  840, 
343,  in  which  a  draft  having  the  word^  ^  Office  of  Portage  Lake 
Manufacturing  Company,  Hancock,  Michigan,"  printed  at  the  top, 
was  signed  '^  I.  R  Jackson,  Agent,"  Chief  Justice  Bioblow  said: 
^  No  one  can  doubt  that  on  bills  thus  drawn  the  agent  fully  discloses 
his  prindpal,  and  that  the  drawer  could  not  be  personaily  charge* 
able  thereon." 

The  instrument  in  question,  therefore,  binds  the  corporation,  and 
not  its  treasurer  personally;  the  judgment  of  the  superior  court  must 
be  reversed,  and  there  must  be 

Judgment  for  the  defendant. 


Non.~86eSMir(ifixiiitT. HUI, fMie;  abo, MeoiMT.  Aoorn^^ 
■B  whwein  the  <MMM  STB  ooUeoted ;  slw>'£MeT.FBfrM,Sld.nk— ! 
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or 
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Oou,  plaintif!^  t.  Dbew  akd  win. 

(44yt.40.) 

Mghwiy  —  tretpoBB  ab  initio, 

DefendAnfa  wlfe^  under  the  direction  of  the  highway  surreyor,  cut  the  graM 
growing  in  the  highway  over  the  land  of  plaintiff,  that  her  children  might 
go  and  come  from  school,  without  getting  their  clothes  wet.  She  carried 
the  grass  awaj,  when  cut,  and  fed  it  to  her  husband's  horse.  HM,  that 
althongh  she  had  a  right  to  cut  the  grass,  jet  by  carrying  it  awaj  she  became 
a  trespasser  ab  initio. 

The  owner  of  the  soil  oyer  which  a  highway  is  located,  is  entitled  to  emble- 
ments growing  thereon,  and  to  the  entire  use  of  the  land,  except  the  right 
which  the  public  haTe  to  use  the  land  and  materials  thereon  for  the  pur- 
pose of  building  and  maintaining  a  highway  suitable  for  the  safe  passage  of 
trayelers. 

Action  m  trespass.  Defendant's  wife,  under  the  direction  of  the 
highway  suryeyor,  cnt  the  grass  growing  in  the  highway  over  the 
land  of  plaintiff,  that  her  children  might  go  and  come  from  school, 
without  getting  their  clothes  wet  She  cut  about  fifteen  or  twenty 
pounds  and  carried  it  away  and  fed  it  to  her  husband's  horse.  The 
court  ruled,  at  the  trial,  that  defendant  was  justified  in  cutting  the 
grass  in  the  highway,  but  that  in  carrying  it  away  and  feeding  to 
the  horse,  she  became  a  trespasser  ab  initio ;  and  that  the  rule  de 
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minimis  non  curat  lex  did  not  apply.    Verdict  for  plaintiff  for  one 
cent  damages.    Defendants  excepted. 

0.  C,  &  O.  W,  Caluxmy  for  defendants,  cited  JBtibbM  t.  Wheeler,  2 
Aik.  359;  Grant  v.  Knapp,  40  Vt.  163  ;  Perry  v.  Oarr,  42  id.  55. 
The  plaintiff  had  no  right  of  possession,  therefore  cannot  recover. 
Wickham  v.  Freeman,  12  Johns.  ISZ  y  Gutting  v.  Cox,  19  Vt  517; 
1  Chitty's  H.  200-204;  Ripley  r.  Tale,  16  Vt  261;  Palmer  y.  Tutfle. 
39  N.  H.  486.  A  justification  of  the  entry  will  coyer  the  whole  decla- 
ration. Kingsbury  Y.  Pond,  3  N.  H.  511;  Warner  y,  Heieington,  42 
Vt  94;  also,  see  Pauly.  Slasony  22  id.  235;  Fullam  v.  Stearns,  30  id. 
454;  Graves  y.  Severens^  40  id.  640. 

Belden  A  May,  for  plaintiff. 

The  public  can  only  use  roads  for  the  purposes  of  trayeL  Angell 
on  Highways,  §  305  et  seq.j  Perley  t.  Chandler ,  6  Mass.  454;  Cham- 
berlain  t.  Enfieid,  43  N.  H.  356.  The  highway  surveyor  is  simply  a 
ministerial  officer  to  expend  the  money  appropriated.  (Jen.  Stats., 
ch.  25,  §  5;  Gassett  v.  Andover,  21  Vt  342;  Clark  v.  Corinth,  41  id. 
449.  But  he  must  not  exercise  the  rights  of  the  owner  of  the/M.' 
FUch  Y.  Oilman  «<  oJ.,  22  Vt  38;  Angell  on  Highways,  §  304  0^  seq.; 
Baxter  v.  Turnpike  Co.,  22  Vt  114.  The  owner  of  the  fee  owns  the 
soil  of  the  highway  and  the  crops  and  emblements  thereon.  Good- 
title  v.  Alker,  1  Burr.  133;  Woodruff  v.  Neai,  28  Conn.  165 ;  Stack- 
pole  V.  Healy,  16  Mass.  33;  Holden  y.  Shattuck,  34  Vt  336.  The  law 
gives  a  remedy  for  the  violation  of  every  private  right  Yates  v. 
Joyce,  11  Johns.  136;  Ashley  v.  WJiite,  2  Ld.  Baym.  955.  For  such  a 
violation  damages  are  presumed,  and  the  maxim  "  de  minimis  non 
curat  lex"  does  not  apply.  2  Hill,  on  Torts,  74,  91;  Laflin  v.  Wil- 
Inrd,  16  Pick.  64;  Sturgis  v.  Laflin,  11  Vt  433 ;  Phelps  v.  Morse,  9 
Gray,  207;  Paul  v.  Slason  et  al,  22  Vt  231;  FuOam  v.  Steams,  30 
id.  443. 

Ross,  J.  The  only  questions  arising  from  the  exceptions  is, 
whether  the  court  were  correct  in  holding  that  Mrs.  Drew,  if  justi- 
fied in  cutting  the  grass  growing  in  the  highway  over  the  land  of 
the  plaintiff,  that  her  children  might  go  and  come  from  school,  in 
the  highway,  without  getting  their  clothes  wet,  made  herself  a  tres- 
passer ah  initio  in  carrying  away  the  grass,  and  giving  it  to  the 
borsc;  and  that  the  rule  de  minimis  non  curat  lex  did  not  apply. 
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ThAt  the  JQiy  miist  therefore  return  a  verdict  for  the  phuntifl  tor 
some  81UIL 

The  owner  of  the  8oil  oyer  whioh  a  highway  is  located  is  entitled 
to  the  emblements  growing  thereon,  and  to  the  entire  nse  of  thehmd, 
except  the  right  whioh  the  pablic  hare  to  nse  the  hmd  and  mate^ 
rials  tiiereon  for  the  purpose  of  building  and  maintaining  a  high- 
way, suitable  for  the  safe  passage  of  trayelers.  This  doctrine  has 
been  long  established  by  numerous  authorities.  ChodHUe  t.  AVeer^ 
1  Burr.  122;  Holdm  t.  ShaUuck,  34  Vt.  386;  Perhj/  y.  Gha/ndUr, 
6  Mass.  454;  Siaeipole  y.  ffeahfy  16  id.  83 ;  Jackson  y.  Hathaway, 
15  Johns.  447.  These  authorities  fully  establish  that  he  may  main- 
tain trespass,  or  ejectment,  for  injuries  to  his  rights  as  such  owner  of 
the  8oiL  The  public  acquire  only  an  easement  in  the  land  taken, 
consisting  of  the  right  to  use  the  materials,  in  and  upon  the  land 
taken,  for  building  and  maintaining  a  suitable  way,  and  of  using  the 
way,  when  constructed,  for  passing  and  repassing.  The  public  and 
the  highway  surveyor,  who  is  the  agent  of  the  public  for  certain  pur- 
poses, have  no  right  to  appropriate  any  of  the  materiaLs  or  emble- 
ments of  the  land  taken  to  any  other  purpose.  The  defendant  wife 
could  exercise,  under  the  authority  of  the  highway  surveyor,  no 
greater  rights  than  tiiose  which  the  law  had  conferred  on  the  surveyor. 

The  grass,  though  properly  cut  by  Mrs.  Drew,  under  the  direction 
of  the  highway  surveyor,  because  it  interfered  with  the  use  of  the 
land  for  the  purposes  of  a  highway,  was,  when  cut,  the  property  of 
the  plaintiff.  Mrs.  Drew  had  no  right  to  use  it  for  'feeding  her 
husband's  horse.  By  so  doing  she  overstepped  the  license  and 
authority  which  the  law  conferred  upon  the  highway  surveyor,  and 
through  him  upon  her,  and  made  herself  a  trespasser  ai  initio.  If 
a  man  abuse  an  authority  or  license  given  by  law  he  renders  himself 
a  trespasser  db  initiOy  as  was  resolved  in  the  Six  Carpontor^  Case,  8 
Coke,  146.  She,  under  the  authority  and  license  given  by  the  law 
to  cut  the  grass,  by  feeding  the  grass  to  the  horse,  clearly  invaded  a 
right  still  belonging  to  the  plaintiff  as  the  owner  of  the  soiL  Such 
cutting  and  appropriation  of  the  grass,  under  the  claim  of  a  right 
by  the  defendant  for  fifteen  consecutive  years,  would  furnish  very 
strong,  if  not  conclusive,  evidence  of  the  acquisition  of  the  owner- 
ship of  the  soil,  by  the  defendant,  by  adverse  use.  The  right  to 
take  the  herbage,  or  emblements,  is  about  all  that  is  left  to  the 
owner  of  soil  burdened  with  the  easement  of  a  public  highway. 
When  one  takes  this  right  from  him  he  appropriates  generally  the 
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only  remaining  right  of  the  owner  of  the  soiL  Snch  an  inTaaion  of 
a  right,  we  think,  always  imporis  some  damage,  though  no  peonniarj 
I088  results  therefroDL  We  think  Fuliam  ei  oL  ▼•  SUams  eiaL,30 
Vt  448,  folly  establishes  that  the  maxim,  de  minimis  nan  curat  kx, 
is  never  properly  applied  to  an  injury  for  the  inyasion  of  a  right, 
and  it  does  not  apply  to  this  case.  The  defendants  insist  that,  under 
the  pleadings,  if  the  plaintiff  would  recover  for  the  appropriation 
of  the  grass,  he  should  have  never  assigned.  No  such  question 
appears  to  have  been  raised  in  the  court  below. 

JMdgmeni  of  the  county  court  ii  afirmcd. 


McGiABY,  plaintifl,  v.  LowblLp 

(44  Yt.  us.) 

Blgkwaif^ii^wnf  ^  traioeier  cm  AmAmr. 

Plaintiir  wu  traTellng  from  A.  to  L.,  a  distance  of  eight  miles,  on  Sondaj,  Is 
Tisit  his  two  boys,  when  he  was  injured  by  insaffldencj  in  the  highway.  In 
an  action  against  the  town,  hM,  that  a  racoreTy  would  not  be  defeated  by 
statute,  prohibiting  trayel  on  Sunday,  except  for  attendance  at  places  of 
moial  instrudfton  and  from  necessity.    (See  ru4e,  p,  867.) 

Action  to  recover  damages  alleged  to  have  been  sustained  by  in* 
BuflGiciency  of  a  highway  in  the  defendant  town.  It  appears  that 
plaintifl  was  traveling  on  Sunday  from  Albany  to  Lowell,  to  visit 
his  two  boys,  when  the  injury  occurred.  The  boys  lived  away  from 
home,  as  the  wife  of  plaintifl  was  dead.  Defendant  requested  the 
court  to  charge  that  the  right  of  plaintifl  to  recover  was  barred  by 
Oen.  Stats.,  ch.  93,  §  3,  prohibiting  travel  on  Sunday.  The  court 
refused  so  to  charge,  but  ruled  that  the  statute  was  no  defense.  Ver- 
dict for  plaintifl.    Defendant  excepted. 

W.  D.  Crane,  for  plaintifl,  cited  4  Cush.  243;  OommcnweaUk 
V.  £nog^  6  Mass.  76;  Pearce  v.  Atwood,  13  id.  354;  2  Parsons  on 
Contracts,  ch.  3,  p.  262,  a.  b.  and  c.,  4th  ed. ;  Hooper  v.  Edwarde,  18 
Ala.  280,  cited  in  2  Parsons  on  .Contracts,  262;  Logan  v.  MathewSt 
Z  Barr.  417 ;  Whitccmb  v.  Oilmany  36  Vt  297. 

Benton  d  Cross,  J7.  C.  Wilson,  and  Powers,  for  defendantSi 
dted  Hinckley  v.  Pefwhscot,  42  Me.  89;  Bryant  v.  Biddeford,  89 
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id.  198;  Jon$$  y.  Andover,  10  Alien,  18;  Lj/an  t.  Stnmg,  6  Vt  219; 
1  Hilliard  on  Torts,  161, 16S;  Basworih  v.  Swansey,  10  Meto.  863; 
Oratiy  y.  Bangor,  67  Me.  423. 

Whbblbb,  J.  Parents  are  under  moral  obligations  to  attend  to 
the  welfare  of  their  children  at  all  times  during  childhood  and 
youth.  These  obligations  cannot  be  fully  satisfied  without  personal 
association  and  acquaintance  when  reasonably  practicable.  They 
are  morally  bound  to  improve  all  fit  opportunities  for  the  discharge 
of  these  duties.  Both  the  constitutional  and  the  statutory  proyis- 
ions  relating  to  the  obsenrance  of  the  Sabbath,  in  the  laws  of  this 
State,  were  provided  for  the  encouragement  of  the  observance  of 
moral  duties  on  that  day,  in  preference  to  attention  to  secular 
matters.  All  these  provisions  were  doubtless  intended  to  be 
harmonious.  Section  2  of  chapter  93  of  the  Oeneral  Statutes, 
which  relates  to  this  subject,  permits  attendance  upon  public 
assemblies  held  on  the  Sabbath  for  the  purpose  of  moral  instruc- 
tion. The  necessity  provided  for  in  the  exceptions  to  the  prohibi- 
tions of  sections  1  and  3  of  the  same  chapter,  is  a  moral  and  not 
a  physical  necessity.  An  act  which,  under  the  cixxmmstances,  is 
morally  fit  and  proper  to  be  done  on  the  Sabbath  is  not  prohibited 
by  either  of  these  sections.  Pabsons,  J.,  Com,  v.  Knox,  6  Mass.  76. 
FJagg  v.  Millbury,  4  Gush.  243.  On  this  Sabbath  the  plaintiff 
was  in  Albany  and  his  two  boys  were  in  Lowell,  eight  miles  distant 
from  him.  He  could  not  fully  discharge  his  obligation  to  tliem 
without  being  where  they  were.  Under  these  circumstances  it  was 
morally  proper  for  him  to  travel  to  them.  No  other  facts  or  cir- 
cumstances were  necessary  to  show  the  fitness  of  this  traveling. 
His  duties  to  his  children  arose  out  of  his  relation  to  them ;  the 
propriety  of  the  journey,  out  of  its  necessity  to  the  discharge  of 
his  duties.  No  question  appears  to  have  been  made  at  the  trial 
about  the  existence  of  these  facts,  therefore  no  trial  of  any  question 
of  fact  is  necessary  to  determine  the  legality  of  the  traveling.  The 
traveling,  in  which  the  plaintiff  was  engaged  at  the  time  of  the 
injury  he  is  seeking  to  recover  for,  was  not  unlawful,  therefore  it  is 
unnecessary  to  determine  how  his  right  of  recovery  would  have 
been  affected  if  the  traveling  had  been  illegal. 

Judgment  affirmed. 

liOTB. — See  Ifuen  t.  Ifeinroth,  8  Am.  R.  S68,  and  note  thereto,  wberetn  the  oaeee  an 
toUeoted;  alio,ieefi«BT.  inR»,6ld.6ie,andBro(iI«yT.  RM,4ld.flM.— Rbp.     V 
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Haoar,  administratory  appellant,  t.  Buck  it  oL 

A  leftM  of  premisefl  oontalnod  ooTemaiiti  to  the  eflbot  that,  upon  tho  pagnuflal  ol 
$000,  the  rent  should  oeaee  and  the  premieea  he  oonveyed  to  the  toaaee ;  thai 
the  rent  should  be  paid  semiannually,  in  April  and  Ootober,  and  that  if  the 
lessee  neglected  to  boild  a  hoose  and  make  repain  aa  corenanted,  or  neg- 
lected to  pay  rent,  the  lessor  shoold  hare  the  right  to  enter  upon  the  prem- 
ises and  take  possession  thereof.  The  lessee  assigned  his  interest  and 
the  assignee  went  into  possession,  but  neither  the  lessee  nor  assignee  ful- 
filled the  ooyenant  to  build  and  repair.  The  rent  was  paid  for  four  years ; 
in  the  fifth  year  the  October  rent  was  accepted,  but  in  January  following, 
the  lessor  entered  upon  and  took  possession  of  the  premises,  oomptidning 
that  the  building  and  repairs  had  not  been  made  as  coyenanted.  In  March, 
the  orator,  administrator  of  the  assignee  who  died  intestate,  tendered  the 
lessor  $500,  with  the  semi-annual  rent  due  the  foUowimt  month,  and 
demanded  a  conTcyance  of  the  premises.  The  lessor  had  oouTeyed  the  prem- 
ises  to  O.  a  few  days  previous,  and  refused  to  comply  with  the  orator's 
demand.  HM,  that  the  coyenant  to  convey,  contained  in  the  lease,  ran  with 
the  land,  and  was  assignable ;  that  the  lessor  had  waived  his  right  to  enter 
and  take  possession,  until  the  right  of  the  assignee  had  become  valuable ; 
that,  if  there  were  any  forfeiture,  the  tender  of  payment  of  the  $500,  and 
the  accruing  rent  saved  it ;  and  that  as  G.,  the  grantee,  stood  in  no  better 
position  than  the  lessor,  a  decree  should  be  entered  for  a  conveyanoe  of 
the  premises  to  the  orator. 

Bill  in  chancery,  filed  by  Hagar,  administrator  of  Maiy  Ann 
Turner,  against  Buck  and  Griflin.  It  appeared  that  defendant 
Buck,  on  the  13th  of  March,  1866,  made  and  delivered  a  lease  of  prem- 
ises to  one  Meringo,  for  ninety-nine  years.  The  lease  contained  coye- 
nants  to  the  effect  that,  upon  the  payment  of  $500,  in  even  sums 
of  $50,  the  rent  should  cease  in  proportion,  and  that  upon  the  pay 
ment  of  the  whole  of  that  sum,  rent  should  cease  altogether,  and 
the  lessor  would  convey  the  premises  by  deed  of  warranty.  The 
rent  was  $40  per  year,  payable  semi-annually,  on  the  13th  day  of 
April  and  October.  By  the  terms  of  the  lease,  the  lessee  was  to 
build  a  dwelling-bouse  on  the  premises  within  two  years,  and  keep 
the  premises  in  repair,  and  if  he  should  neglect  to  build  or  repair  as 
covenanted,  or  neglect  for  the  period  of  two  weeks  to  pay  the  rent, 
ihe  lessor  should  have  the  right  to  enter  upon  the  premises  and  take 
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poBseBsion  and  eject  the  lessee.  On  the  16th  of  June,  1866,  Mer- 
ingo  assigned  his  interest  in  the  premises  to  Mary  Ann  Turner,  and 
the  assignee  went  into  possession ;  but  neither  the  lessee  nor  the 
assignee  fulfilled  the  ooyenant  to  build  and  repair.  The  rent  was 
paid  for  four  years,  and  in  the  fifth  year  the  October  rent  was 
accepted  by  Buck.  But  in  Jamuary,  1871,  Buck  re-entered  upon  the 
premises,  for  the  reason  that  the  building  and  repairs  had  not  been 
made  as  covenanted.  In  March,  1871,  the  orator,  administrator  of 
the  assignee  who  died  intestate,  tendered  Buck  1500,  and  t21  semi- 
annual rent,  due  in  April,  1871,  and  demanded  a  conyeyance.  Buck 
refused,  having  a  few  days  previous  conveyed  the  premises  to 
defendant.  Griffin.  The  orator  prayed  that  a  decree  be  made  com- 
pelling defendants  to  convey  the  lani,  and  that  they  be  restrained 
from  collecting  rent&  The  court  decreed  pro  forma  that  the  bill  be 
dismissed.    The  orator  appealed. 

E,  A.  SotokSt  for  orator. 

M.  Buehy  for  defendants. 

Wheeleb,  J.  The  clause  in  this  lease  concerning  tiie  reduc- 
tion of  rent  and  conveyance  of  the  premises  is,  in  effect,  a  cov- 
enant by  the  lessor  that,  upon  the  payment  of  any  part  of  1600 
in  even  sums  of  $50,  the  rent  should  cease  in  proportion ;  and 
that  upon  the  payment  of  the  whole  of  that  sum  the  rent  should 
cciise  altogether,  and  he  would  convey  the  premises  by  deed  of 
warranty.  Although  this  covenant  did  not  bind  the  lessor  to  the 
doing  of  any  thing  upon  the  land  itself,  it  did  bind  him  to  that 
which  would  affect  the  estate  granted  by  the  lease  in  respect  to 
the  time  it  should  continue,  and  upon  what  rent,  and  by  providing 
for  an  enlargement  of  it  into  an  estate  in  fee.  This  covenant  was  a 
chose  in  action,  and  apart  from  the  estate  in  the  land  would  not 
have  been  assignable  at  law.  It  could  not  pass  to  an  assignee  so 
that  an  action  at  law  could  be  maintained  upon  it  in  the  name  of 
the  assignee,  unless  it  would  pass  as  a  part  of  and  with  the  estate  of 
the  lessee  in  the  land;  in  other  words,  unless  it  would  run  with  the 
land.  Sometimes  it  has  been  laid  down  that  a  covenant  in  a  lease 
would  not  run  with  the  land  unless  it  ha^  reference  to  something  to 
be  done  upon  the  land  itself;  but  this  rule  does  not  seem  to  be 
ftrictly  correct.  In  Bally  v.  Wells^  as  reported  in  "Wilmot's  Opinions, 
V0L.VIIL— 47   ' 
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341,  CowBK,  J.,  in  Norman  v.  WeUs,  17  Wend.  136,  Wilmot,  0.  J,, 
said  of  tiie  rxinning  of  oovenants  with  the  land:  ^The  ooTenant 
mnst  respect  the  thing  leased.*'  In  JVarman  t.  Welh  it  seems  to 
haye  been  determined — as  set  forth  npon  an  able  and  ezhaoFtiTd 
examination  of  many  cases  upon  the  subject  in  an  opinion  .7 
CowBK,  J.  —  that  a  covenant,  in  a  lease,  touching  or  concerning  the 
thing  demised  as  affecting  the  value  of  the  term  or  of  the  reversion, 
or  influencing  the  rent,  would  run  with  the  land.  In  Van  Borne  v. 
Oram,  1  Paige,  455,  Chancellor  Walwobth  expressly  held  that  a 
covenant  in  a  lease  to  convey  during  the  term  would  run  with  the 
land.  This  covenant  respected  the  thing  leased.  It  affected  the 
value  of  the  term  and  of  the  reversion,  and  influenced  the  rent  It 
related  to  and  was  connected  with  the  estate  in  the  land  granted  by 
the  lease.  That  estate  was  a  medium  which  would  create  a  privity 
between  any  person  who  should  hold  it  and  any  other  person  who 
should  hold  the  estate  of  the  lessor.  It  took  the  quality  of  non- 
negotiability  away  from  the  covenant,  and  the  covenant  **  in  a  wait- 
ing, dependent  state,"  would  follow  it  wherever  it  should  go.  Bdlly 
V.  Welh  (before  cited);  S.  C,  3  Wils.  25.  The  estate  of  Meringo  in 
the  land,  which  he  took  by  the  lease,  was,  in  common  with  all  estates 
and  interests  in  land,  assignable  by  our  laws;  and  although  assignoef 
were  not  named  in  this  covenant,  the  covenant  passed  by  the  con- 
veyance of  Meringo,  with  the  estate  in  the  land  to  Mary  Ann 
Turner,  and  she  stood  in  respect  to  this  covenant  as  if  it  had  been 
made  directly  to  her.  "  Covenants  which  run  and  rest  with  the 
land,  lie  for  or  against  assignee  at  common  law,  though  not  named. 
They  stick  so  fast  to  the  thing  on  which  they  wait,  that  they  follow 
every  particle  of  it"  Wilmot,  C.  J.,  in  Baily  v.  WeUs  (before 
cited). 

This  consideration  is  sufficient  to  dispose  of  the  question  made  by 
the  defendants  as  to  the  right  of  the  orator  to  stand  upon  this  cove- 
nant in  this  suit  But  if  not,  covenants  that  do  not  run  with  the 
land  may  be  assigned  in  equity  so  as  to  pass  the  right  to  enforce 
them  by  action  in  the  name  of  the  covenantee  to  the  assignee.  1 
Smith's  L.  C.  179,  Field,  J.;  WiUard  v.  Taylo$y  8  Wall,  571.  An 
assignee  of  a  chose  in  action,  who  has  the  right  to  proceed  at  law 
upon  it  in  the  name  of  the  assignor,  has  the  right  to  proceed  upon 
it  in  equity  in  his  own  name,  in  cases  proper  to  be  proceeded  with 
in  courts  of  equity.  If  this  covenant  had  not  passed  with  the  estate 
in  the  land  from  Meringo  to  Mary  Ann  Turner,  his  oonveyanot 
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would  have  operated  as  an  equitable  assignment  of  his  interest  in  it 
aud  of  his  right  to  enforce  it  in  his  name  to  her;  and  a  suit  in  equity 
in  his  name  for  such  relief  as  is  sought  in  this  case  would  have  been 
proper.  The  orator,  being  the  personal  representative  of  Mary  Ann 
Turner,  could  maintain  this  suit  in  equity  in  his  own  name,  as  well 
as  the  original  covenantee  could  have  maintained  it  if  no  assignment 
or  conveyance  had  been  made. 

The  lessor  covenanted  by  this  covenant  that  he  would  give  the 
lessee  a  warranty  deed  of  the  premises  whenever  the  lessee  should 
pay  him  1500.  Such  a  deed  would  convey  the  whole  estate  of  the 
lessor  in  the  premises  to  the  lessee,  free  from  further  obligations  on 
the  covenants  concerning  repairs  of  buildings  or  manner  of  occupa- 
tion. While  the  lease  should  continue  in  force,  and  the  rent  be  paid, 
the  lessee,  or  any  one  who  had  his  interest  and  estate,  could  satisfy 
all  just  claims  of  the  lessor  to  the  premises  by  payment  to  him  of 
1500.  Upon  the  testimony,  it  is  plain  that  neither  the  lessee  nor 
the  assignee  of  the  lessee  fulfilled  the  covenant  to  build  and  keep  in 
repair,  and  that  the  lessor  had  the  right  in  a  legal  manner  to  enter 
and  put  an  end  to  the  lease.  But  the  lessor  waived  this  right  until 
the  right  of  Mary  Ann  Turner,  the  orator's  intestate,  to  have  the 
premises  upon  payment  of  $500,  had  become  quite  valuable.  Per- 
haps by  taking  the  last  rent  that  he  took,  he  did  not  waive  the  right 
to  enter  for  want  of  repair  afterward,  although  the  want  of  repair 
at  the  time  he  took  the  rent  was  substantially  the  same  as  at  the 
time  of  entry.  Probably  he  did  not  But  if  he  did  not,  his  entry 
was  made  lawful  by  his  taking  advantage  of  a  forfeiture  which  would 
work  a  great  hardship  to  the  tenant. 

Whenever  a  forfeiture  is  taken  advantage  of  that  works  a  hard- 
ship, and  full  compensation  can  be  made  by  the  person  against  whom 
it  is  wrought,  to  the  one  who  has  taken  advantage  of  it,  courts  of 
equity  generally  relieve  against  it,  upon  the  making  of  such  compen- 
sation. At  the  time  of  this  entry,  $500,  with  the  amount  of  the 
accruing  rent,  would  have  been  a  full  satisfaction  of  all  the  claim 
that  the  lessor  had  to  the  premises,  and  the  payment  of  that  sum 
aud  the  amount  of  this  rent  to  him  then  would  have  extinguished 
all  his  right  to  the  premises,  and  have  saved  the  forfeiture.  In  con- 
templation' of  law  as  administered  in  courts  of  equity,  full  compen- 
sation could  be  made  for  the  non-payment  of  those  suras  at  that 
time  by  the  payment  of  interest,  or  of  rent  in  lieu  of  interest,  upon 
the  sum  of  1500.    When  the  orator  tendered  $500,  with  $21  for  the 
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hail  year's  rent  accruing  at  the  time  of  the  entry,  and  which  had 
not  folly  accmed'at  the  time  of  the  tender,  he  offered  full  compen- 
sation to  the  defendants.  No  question  is  made  bat  that  defendant, 
QrifiSn,  a  grantee  of  the  lessor  since  the  entry,  stands  in  the  same 
right  that  the  lessor  does.  Upon  the  tender,  therefore,  the  orator 
became  entitled  to  a  conyeyance  of  the  premises,  and  to  the  occupa- 
tion of  them.  The  orator  alleges  in  his  bill  that  he  and  the  mother 
•of  the  intestate,  who  is  the  heir,  have  kept  possession  of  the  prem- 
ises, and  does  not  allege  that  the  defendants  have  received  any  rents 
•or  profits  of  the  premises,  therefore  no  accounting  seems  to  be 
necessary. 

The  decree  of  the  court  of  chancery,  which  was  pro  forma,  is 
reversed,  and  the  cause  is  remanded  to  that  court,  with  directions  to 
•enter  a  decree  for  a  conveyance  of  the  premises  to  the  orator,  as 
administrator,  and  restraining  the  defendants  by  injunction  from 
interfering  with  the  occupation  of  the  premises,  or  with  the  rents 
and  profits  of  them,  and  directing  the  payment  of  the  sum  tendered 
to  the  defendants. 


Hatden,  administrator,  plaintiff,  v.  Merbilu 

(44yt.88B.) 

Tenaniiin  common.  Account, 

Where  one  of  two  tenantis  in  common  enters  upon  the  joint  premieee  and  oon 
BtructB  a  race-course,  which  he  uses  exclasivelj,  and  cats  and  takes  away 
wood  designated  to  be  left  growing  upon  the  premises,  he  is  liable  as  bailifl 
to  accotmt  t^  his  co-tenant  for  the  use  of  the  race4X>urse  and  for  one-half  of 
the  wood. 

Action  of  account.  The  judgment  was  rendered  pro  forma  for 
plaintiff  upon  an  auditor's  report    The  defendant  excepted. 

The  auditor  reported  in  substance  that  the  defendant — a  hotel 
keeper — and  Sarah  P.  Hayden,  the  plaintiff's  intestate,  purchased  a 
one  hundred  acre  tract  of  land  which  lay  near  defendant's  hotel, 
each  paying  one-half  the  purchase  price.  At  the  time,  the  land  was 
eovered  with  a  small  growth  of  pitch  pines  and  brush.  It  was 
understood  between  these  persons,  at  the  time,  that  a  portion  of  said 
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lot,  and  such  as  might  be  reqnired,  should  be  appropriated  for  a  race- 
course  for  horses — for  training,  driving  and  trotting  horses  —  the 
defendant  expecting  to  aid  his  business  in  his  public  house  by  means 
of  such  course,  and  profit  from  the  same,  and  the  said  Sarah  expect* 
ing,  from  what  she  might  derive  from  the  use  of  said  ccfurse  and 
from  the  growth  of  the  wood  upon  the  land,  to  receive  a  fair  and 
proper  income  firom  her  investment  in  the  purchase  of  the  land.  So 
different  agreement  was  made  between  the  parties,  further  than  that 
a  portion  was  to  be  appropriated  for  a  course,  and  the  remainder 
was  to  be  suffered  to  remain  for  the  growth  of  wood.  After  the 
purchase  of  the  property  by  said  parties,  the  defendant  arranged  and 
made  a  race-course  on  said  land,  using  in  making  the  course  and 
appendages  about  one-half  of  the  land.  The  land  within  the  circle 
or  course  was  cleared,  and  this  prevented  any  growth  of  wood  on  the 
land  thus  used. 

The  defendant,  after  fitting  the  course,  continued  to  occupy  the 
same  up  to  the  time  of  the  sale  of  said  Sarah's  interest  in  the  land^ 
which  Wis  on  the  13th  day  of  January,  1868. 

The  auditor  found  that  the  growth  of  wood  on  the  part  unoccupied 
by  the  race-course  would  be  equal  to  six  per  cent  per  annum  on  the 
cost  of  the  land,  and  that  defendant  had  made  large  gains  and 
profits  from  the  race-course  in  connection  with  his  hotel,  but  to 
what  amount  was  not  found ;  that  the  part  occupied  by  the  couMe 
would  have  produced  six  per  cent  per  annum  from  growth  of  timber 
had  it  not  been  appropriated  by  defendant  That  that  sum,  after 
deducting  taxes  and  a  fair  price  for  the  care  of  the  whole  land, 
would  leave  $7.50  per  year,  with  which  defendant  should  be  charged. 

The  auditor  did  not  find  that  the  defendant  agreed  to  pay  Mi*s. 
Hayden  a  particular  sum  for  the  use  of  the  course,  or  the  land  occn* 
pied  by  the  same,  but  that  it  was  expected  by  both  parties,  at  the 
time  of  the.  purchase  and  afterward,  that  the  said  Sarah  should  have 
a  reasonable  return  for  her  investment,  and  that  said  course  should 
bear  its  proportion  in  paying  the  income. 

The  auditor  did  not  find  that  there  was  any  agreement  on  the  part 
of  defendant  to  pay  interest  for  the  annual  use  of  the  course;  and 
that  he  was  not,  during  the  time  aforesaid,  called  upon  to  pay  foY 
the  use  of  the  course,  or  any  interest  thereon,  but  that  in  the  mattei 
of  accounting  it  is  just  and  equitable  that  defendant  should  pay  for 
the  use  of  the  same,  and  interest  thereon  as  computed. 
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E,  E*  Hard,  for  defendant,  cited  Hendsrso^i  t.  Eason,  9  Eng.  L.  & 
Eq.  337;  Feck  v.  Carpenter,  7  Gray,  283;  Sargent  v.  ParsanSy  18 
Mass.  163;  Munroe  v.  Luke,  1  Mete.  459;  Sedg.  on  Dam.  433,  437> 
440;  11  Vt  122,  214;  26  id.  544. 

Stewart  dt  Eldridge,  for  plaintiff. 

Pbgk,  J.  The  defendant's  counsel  insists  that,  upon  the  facts 
reported,  the  defendant  is  not  liable  to  account  to  the  plaintiff  for 
the  use  of  the  land,  nor  for  any  part  of  the  wood  taken  from  it  by 
the  defendant  The  lot  of  land  in  question,  at  the  time  the  parties 
purchased  it,  the  report  shows,  was  covered  with  small  second-growth 
pitch  pine;  and  that,  according  to  the  understanding  between  the 
parties  at  the  time  of  the  purchase,  the  defendant  cleared  a  portion 
of  the  lot,  and  converted  it  into  a  race-course,  for  training,  driving 
and  trotting  horses,  expecting  thereby  to  increase  the  business  of 
his  hotel,  which  he  was  keeping  in  the  vicinity  of  the  lot,  and  so  used 
it  as  a  source  of  profit;  and  the  residue  of  the  lot,  being  about  one- 
half,  was  suffered  to  remain  as  it  then  was,  with  a  view,  in  the  mind 
of  the  parties,  to  profit  by  the  growth  of  the  wood  upon  it  This 
condition  of  things  continued,  according  to  this  understanding  of 
the  parties,  during  the  tenancy  in  common.  It  is  for  the  use  of  the 
race-course  portion  of  the  lot  that  the  auditor  has  made  the  defend- 
ant chargeable.  In  support  of  the  defendant's  objection  to  this 
claim,  his  counsel  refer  to  three  cases  in  Massachusetts :  Sargefit  v. 
Parsons,  12  Mass.  153;  Munroe  v.  Luke,  1  Meta  459;  and  Peck  v. 
Carpenter,  7  Gray,  283;  and  to  Henderson  v.  Eason,  9  Eng.  L.  & 
Eq.  337,  to  show  that,  where  one  tenant  in  common  occupies  the 
whole  or  more  than  his  share  of  the  common  estate,  he  is  not  liable 
to  account  to  the  other  therefor,  in  an  action  at  law  by  his  co-tenant, 
in  the  absence  of  any  agreement  between  them  on  the  subject  The 
counsel  for  the  plaintiff  have  referred  us  to  no  authorities  on  the 
subject.  At  common  law,  the  appropriate  remedy  by  a  tenant  in 
conunon  against  his  co-tenant,  who  had  received  more  than  his  just 
share,  was  an  action  of  account  against  him  as  his  bailiff;  but  the 
action  would  not  lie  by  one  tenant  in  common  against  his  co-tenant, 
who  had  occupied  the  whole  or  more  than  his  just  share,  unless  the 
defendant  had  been  by  the  plaintifi!,  in  fact,  appointed  such  bailiff ; 
and  perhaps  the  same  rule  applied  to  a  case  where  one  tenant  in 
common  had  received  more  than  his  just  share  of  rents.     But,  to 
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remedy  this  defect  of  the  common  law,  the  statute  4  and  5  Anne, 
chapter  16,  was  enacted,  by  the  twenty-seventh  section  of  which  it 
is  provid^,  ^^  that  from  and  after,''  etc.,  "  actions  of  account  shaD 
and  may  be  brought  and  maintained  against  the  executors  and 
(Liministrators  of  every  guardian,  bailiff,  and  receiver ;  and  also  by 
ono  joint  tenant,  and  tenant  in  common,  his  executors  and  adminis- 
trators, against  the  other  as  bailiff,  for  receiving  more  than  comes  to 
his  just  share  or  proportion ;  and  against  the  executx)r  and  adminis- 
trator of  such  joint  tenant  or  tenant  in  common ;  and  the  auditors 
appointed  by  the  court,  where  such  action  shall  be  depending,  shall 
be,  and  are  hereby  empowered  to  administer  an  oath  and  examine 
the  parties  touching  the  matters  in  question,  and  for  their  pains  and 
trouble  in  auditing  and  taking  such  account,  have  such  allowance  as 
the  court  shall  adjudge  to  be  reasonable,  ta  be  paid  by  the  party  on 
whose  side  the  balance  of  the  account  shall  appear  to  be."  Our  stat« 
ate  is  similar,  which  provides  that  the  action  of  account  may  be  sus- 
tained "  by  one  joint  tenant,  tenant  in  common,  or  coparcener,  his 
executor  or  admiliistrator,  against  the  other,  his  executor  or  admin- 
istrator, as  bailiff,  for  receiving  more  than  his  just  proportion  of  any 
estate  or  interest'' 

The  declaration  has  not  been  shown  us,  but  we  take  it  for  granted 
tl  at  it  contains  the  necessary  allegations  to  bring  the  ease  within 
the  statute,  as  the  case  has  been  argued  without  any  question 
being  raised  upon  that  point.  The  authorities  all  agree  that  this 
statute  (4  and  5  Anne)  constitutes  the  receiver  bailiff  of  his  co-tenant 
without  special  appointment,  and  without  any  agreement  on  the 
subject;  that  the  action  given  by  the  statute  is  made  to  depend  upon 
privity  of  estate  between  tenants  in  common,  or  joint  tenants,  and 
not  upon  privity  of  contract  The  construction  of  our  statute  has 
been  to  this  effect,  so  far  as  we  have  had  any  decisions  on  the  sub- 
ject But,  in  order  to  entitle  the  plaintiff  to  the  benefit  of  the 
statute,  he  must  allege  specifically  in  his  declaration  the  facts  neces- 
sary to  bring  the  case  within  it  The  joint  tenancy,  or  tenancy  in 
common,  of  the  plaintiff  and  defendant,  and  the  proportions  in 
which  they  severally  hold,  must  be  alleged ;  and  that  the  defendant 
has  received  more  than  his  just  share  or  proportion.  This  is  neces- 
sary, in  order  that  the  judgment  to  account  may  show  on  what 
basis  or  rule  of  liability  the  defendant  is  to  account ;  because  a 
oailiff  at  common  law  is  answerable,  not  only  for  what  he  has 
received  as  such  bailiff,  but  also  for  what  he  might  have  made  of 
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the  lands  with  proper  diligence,  or  as  some  of  the  books  say,  what 
he  might  have  made  without  willful  fault ;  but  under  the  statute  he 
is  not  made  liable  beyond  what  he  has  actually  received  more  than 
his  just  share  or  proportion. 

Bui  it  is  claimed  that  the  statute  applies  only  where  one  tenant  in 
oommon  receives  something,  as  rent,  or  otherwise,  from  some  third 
person,  for  or  on  account  of  the  premises ;  that  one  tenant  in  com- 
mon occupying  the  whole,  or  more  than  his  share  of  the  premises, 
and  thereby  receiving  more  than  ^is  share  of  the  issues  and  profits 
thereof,  is  not  liable  to  account  for  the  surplus  to  his  co-tenant  If 
the  statute  in  the  one  case  makes  the  tenant  in  common  receiving 
more  tlmn  his  share  as  baOifl  of  his  co-tenant  by  operation  of  law, 
by  reason  of  privity  of  estate,  without  privity  of  contract,  it  is  diffi- 
cult to  see  why  it  does  %ot  in  the  other.  Sargent  v.  ParsonSy  12 
Mass.  149,  cited  in  support  of  the  defendant's  proposition,  was  an 
action  of  account  between  tenants  in  common ;  but  it  was  decided 
upon  the  principles  of  the  common  law,  independent  of  any  statute* 
The  statute  of  Anne  was  never  enacted  in  Massachusetts,  and  the 
court  held  in  that  case  that  the  action  was  not  brought  upon  that 
statute,  and,  therefore,  that  it  was  immaterial  whether  that  statute 
was  in  force  there  by  user  or  not  In  Munroe  v.  Ltike,  1  Mete.  469, 
which  was  an  action  of  assumpsit  by  a  tenant  in  common  against 
his  co-tenant,  to  recover  the  plaintiff's  just  proportion  of  rents 
which  the  defendant  had  received  of  a  lessee  of  the  premises, 
under  a  lease  executed  by  the  defendant  as  sole  lessor,  without  any 
privity  of  contract  between  the  plaintiff  and  the  defendant,  or 
between  the  plaintiff  and  the  lessee,  the  plaintiff.  The  question  did 
not  arise  whether  the  defendant  could  have  been  held  liable  by 
having  occupied  the  premises  himself.  The  other  case  cited  by 
defendant's  counsel.  Peck  v.  Carpenter ^  7  Gray,  283,  was  an  ^*  action 
of  contract"  by  one  tenant  in  common  against  his  co-tenant,  of  a 
farm,  who  had  had  the  sole  possession  during  the  whole  tenancy  in 
common,  taking  from  it  all  the  crops,  and  receiving  all  the  profitSi 
The  case  is  briefly  disposed  of  by  the  court,  upon  tne  ground  that 
**  no  remedy  is  given  by  the  common  laifr  *'  **  to  recover  for  such 
sole  use  and  occupation,"  and  adding,  that  ^^it  is  only  when  a 
tenant  in  oommon  has  received  in  money  more  than  his  share  of 
the  rents  and  profits  of  the  common  estate,  that  an  action  at  law 
can  1^  sustained  in  this  commonwealth  by  his  co-tenant  to  recover 
the  surplus."    In  reference  to  this  case,  and  Munroe  v.   Luke^  1 
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Metc.y  already  mentioned,  it  is  to  be  considered  that  before  either  of 
these  decisions  the  action  of  account  had  been  expressly  abolished 
by  statute  (R.  S.,  ch.  118,  §  43),  with  a  provision  that,  where  the 
nature  of  an  account  is  such  that  it  cannot  be  conveniently  settled 
in  an  action  of  assumpsit,  it  may  be  done  by  bill  in  equity. 

It  is  obvious  that  these  Massachusetts  cases  can  have  but  little 
it  any  bearing  upon  the  construction  of  the  statute  of  Anne,  or  of 
our  statute,  in  reference  to  the  action  of  account  In  Wheeler  v. 
Horne,  Willes,  208,  the  declaration  averred  that  the  defendant  was 
bailifF  of  the  plaintiff  of  one-twelfth  part,  undivided,  of  the  premises 
described,  from  April  1, 1720,  to  October  1, 1734,  and  received  the 
annual  profits  thereof  for  all  that  time,  to  render  a  reasonable  ac- 
count therefor  to  the  plaintiff  when,  etc.  The  defendant  pleaded 
that  he  never  was  bailiff  or  receiver  of  the  plaintiff  in  manner  and  ' 
form,  etc.,  on  which  issue  was  joined.  The  plaintiff  proved  that 
he  and  defendant  were  tenants  in  common  of  the  premises ;  plaintiff 
of  one^twelfth^  and  the  defendant  of  eleven-twelfths,  for  the  time 
alleged,  and  that  the  defendant  had  been  in  possession  of  and  lived 
upon  the  premises,  and  took  to  his  own  use  during  all  that  time  all 
the  issues  and  profits  of  the  whole  twelve  parts,  about  £8  a  year, 
and  refused  to  account  with  or  pay  the  plaintiff  her  share ;  but  did 
not  prove  that  she  had  ever  appointed  the  defendant  her  bailiff  of 
her  twelfth  part  Verdict  subject  to  the  opinion  of  the  court  The 
court  held  that  the  plaintiff  was  not  entitled  to  judgment,  for  the 
reason  that  the  declaration  not  alleging  that  the  parties  were  tenants 
in  common,  the  bailiff  set  forth  in  the  declaration  must  be  intended 
to  be  a  bailiff  by  appointment,  and  must  be  so  proved.  As  the  case 
showed  nothing  received  by  the  defendant  except  by  his  own  per- 
sonal occupancy  of  the  premises,  if,  as  the  defendant  claims,  that  is 
not  such  a  receipt  as  comes  within  the  statute,  or  renders  a  tenant 
iu  common  liable,  it  is  singular  that  Willes,  Gh.  J.,  in  the  full 
exposition  he  gave  of  the  statute  of  Anne  on  this  subject,  as  to  what 
was  necessary  under  it,  and  at  common  law,  to  render  a  tenant  in 
common  liable  to  account,  did  not  allude  to  this  defect  in  the  proof 
as  an  objection  to  the  plaintiff's  recovery.  Had  it  not  been  con- 
sidered  in  that  case  that  a  receipt  by  the  defendant  of  more  .than 
his  just  share  by  his  personal  occupancy  was  of  a  character,  so  far 
as  that  point  was  concerned,  to  bring  the  case  within  the  statute,  the 
objection  can  hardly  be  supposed  to  have  escaped  observation.  In 
McMahon  and  wife  v.  Bnrchett  et  al.,  2  Phillips,  127  (22  £ng.  CI. 
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B.  125),  this  question  is  alluded  to,  and  some  observations  are  made 
by  Lord  Chancellor  Gottenham  adverse  to  the  proposition  that  one 
of  several  tenants  in  common  by  mere  occupancy,  without  contract, 
unaccompanied  by  exclusion,  is  rendered  liable  to  account  for  rent 
to  his  co-tenants;  but  the  remarks  must  be  taken  to  liave  reference 
to  the  particular  circumstances  of  that  case;  as  he  says,  there  may, 
no  doubt,  be  various  modes  of  occupation  which  would  make  the 
party  occupying  liable  for  rent  to  the  other  tenants  in  common. 
But  the  case  finally  turned  on  another  point ;  that  is,  that  the  claim 
for  rent  set  up  by  the  defendant  against  the  orators,  whether  valid  or 
not,  was  not  a  proper  matter  of  inquiry  or  offset  in  that  suit,  which 
was  brought  merely  for  the  recovery  of  legacies.  About  the  same 
time  the  question  arose  in  Henderson  v.  Basony  15  Simons,  30$ 
*  (28  Eng.  Gh.  R  303).  This  was  in  1846.  The  suit  was  in  chancery 
for  the  settlement  of  the  testator's  estate.  The  defendant,  Eason, 
was  the  brother  and  executor  of  the  testator,  and  had  suffered  the 
testator  for  several  years  before  and  down  to  the  time  of  the  testa- 
tor's decease,  to  continue  in  the  exclusive  occupation  of  a  farm,  of 
which  they  were  tenants  in  common  in  equal  portions,  without  re- 
ceiving or  demanding  any  rent  or  other  remuneration  from  him. 
The  question  was  whether  the  defendant  was  entitled  to  retain  out 
of  the  testator's  estate  a  moiety  of  what  the  master  had  found  to  be 
a  fair  occupation  rent  for  the  entire  farm  for  the  time  in  question. 
Sir  Lancelot  Shadwell,  vice-chancellor  of  England,  decided  that 
under  the  statute  4  and  5  Anne,  the  defendant  would  have  had  a 
right  to  bring  an  action  of  account  against  the  testator;  and  that  he 
would  be  entitled  to  bring  the  like  action  against  the  personal  rep- 
resentative of  the  testator,  had  he  not  himself  been  such  represen- 
tative; and,  therefore,  the  master  was  right  in  allowing,  as  he  did,  a 
fair  occupation  rent.  The  chancellor,  however,  on  appeal,  ^^doubted 
whether  the  claim  should  have  been  allowed  until  the  petitioner  had 
established  his  right  at  law  ;  "  and,  therefore,  ordered  him  to  bring 
an  action  at  law,  requiring  the  orators  in  the  bill  in  chancery  to 
admit,  for  the  purposes  of  the  action  at  law,  that  they  were  the 
executors  of  the  testator.    Id.  305. 

Such  action  was  brought,  an  action  of  account  under  the  statute 
4  and  5  Anne,  chapter  16,  section  27,  Eason  v.  Henderson,  12  Ad. 
ft  EL  986  (64  K  Oom.  L.  984),  and  argued  in  the  ooort  of  qneen'a 
bench;  and  after  being  held  for  advisement,  it  was  decided,  Lord 
Dei9Man,  chief  justice,  delivering  the  opinion  of  the  court,  that  the 
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defendant,  the  tenant  in  common  thus  occupying,  and  thei'eby 
receiying  more  than  his  just  share,  was  bailiff  of  the  plaintiff  and 
bound  to.  account;  and  tiiat  for  this  purpose  it  is  not  necessary  that 
the  defendant  should  receive  rent  of  another  for  the  use  of  the  piem< 
ises  The  lord  chancellor  subsequently  directed  another  action  of 
aC;count  to  be  brought,  not  being  satisfied  with  the  decision  of  the 
court  of  queen's  bench,  which  was  brought  accordingly,  and  tried 
before  Colebidge,  J.,  when  the  same  facts  appeared,  with  the  addi- 
tional fact  that  the  premises  were  worth  £300  per  annum  to  let 
The  decision  being  the  same  as  in  the  former  case,  a  bill  of  excep- 
tions was  tendered  on  behalf  of  the  defendant,  and  the  case  was 
hearl  in  the  exchequer  chamber,  before  three  barons  of  the  court  of 
'  exchequer,  and  three  judges  of  the  common  pleas,  and  judgment 
rendered  reversing  the  judgment  of  the  queen's  bench,  upon  the 
ground,  to  use  language  of  Pabke,  B.,  that  ^  this  provision  of  the 
statute  applies  only  to  cases  where  one  tenant  in  common  receives 
the  money,  or  something  else,  from  another  person,  to  which  both 
co-tenants  are  entitled,  simply  by  reason  of  their  being  tenants  in 
common,  and  in  proportion  to  their  interest  as  such,  and  of  which 
the  one  receives  and  keeps  more  than  his  just  share,  according  to 
that  proportion,"  and  again,  that  ^^in  taking  all  the  produce,  he  can* 
not  be  said  to  receive  more  than  his  just  shore  and  proportion  to 
which  he  is  entitled  as  tenant  in  common,  as  he  receives  in  truth  the 
remuneration  for  his  own  labor  and  capital,  to  which  a  tenant  has 
no  right."  No  case  is  to  be  found  in  our  reports  in  which  such  nar- 
row construction  has  been  put  upon  our  statute  on  this  subject,  but 
BO  far  as  any  inference  can  be  drawn  from  cases  that  have  arisen 
under  it,  it  is  in  favor  of  a  more  liberal  construction.  In  Wiswell  v. 
Wilkins,  5  Vt.  87,  which  was  an  action  of  account  between  tenants 
in  common,  it  appeared  tnat  while  Burton  owned  the  premises,  con* 
sisting  of  houses  and  lands,  the  plaintiff  levied  an  execution  upon 
one  undivided  half ;  and  the  defendant  and  those  under  whom  he 
claimed,  at  the  same  time  levied  upon  the  other  undivided  half,  by 
virtue  of  executions  against  Burton ;  that  the  defendant  had  for 
many  years  enjoyed  and  occupied  the  whole  premises,  taking  all  the 
profits  thereof  to  himself ;  that  the  levies  were  all  defective ;  but 
Burton,  the  execution  debtor,  never  objected  to,  but  acquiesced  in 
the  levies,  the  statute  of  limitations  having  run  against  him  in  favor 
of  the  levying  creditors.  The  plaintiff  claimed  in  the  county  court 
that  upon  the  proof  of  such  title  and  possession,  the  defendant  should 
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be  legally  regarded  as  a  tenant  in  common  with  the  plaintiff,  but  the 
court  decided  that  the  evidence  offered  would  not  entitle  the  plaintiff 
to  a  verdict,  unless  it  were  also  proved  that  the  defendant  had 
enjoyed  and  occupied  the  moiety  claimed  by  the  plaintiff  by  contract 
or  license  of  the  plaintiff,  and  in  subjection  to  his  supposed  title ; 
and  directed  a  verdict  for  the  defendant  The  supreme  court  could 
not  have  reversed  the  judgment  in  this  case,  if  the  receipt  of  more 
than  his  just  proportion  by  one  tenant  in  common,  by  means  of  his 
occupancy,  would  not  bring  the  case  within  the  statute.  But  the 
court  did  reverse  the  judgment,  holding  that  although  the  defendant 
occupied  under  no  agreement  with  the  plaintiff,  the  plaintiff's  title, 
as  well  as  the  defendant's,  had  been  perfected  by  such  occupancy,  and 
that  the  defendant  was  liable  to  be  called  to  account  by  the  plaintiff. 
It  does  not  appear  that  the  attention  of  the  court  was  called  to  this 
precise  question,  but  if  the  decision  is  not  an  adjudication  of  the 
question,  it  is  at  least  an  instance  of  a  practical  construction  of  the 
statute,  contrary  to  that  now  claimed  by  the  defendant's  counsel* 
When  an  English  statute,  which  has  received  a  known  and  settled 
construction,  is  enacted  in  this  State,  it  is  generally  to  be  presumed 
that  the  legislature  intended  to  adopt  it  with  such  settled  construc- 
tion. Whether  the  difference  in  the  language  of  our  statute  from 
that  of  the  English  statute  is  deserving  of  any  consideration,  it  is 
unnecessary  to  say.  This  question  of  construction  of  the  statute  of 
Anne  having  but  so  recently  arisen  in  England,  and  upon  which 
there  is  such  a  difference  of  opinion  there,  between  the  different 
courts  and  judges,  we  do  not  feel  bound  to  adopt  the  narrow  con- 
struction held  to  in  H&ndersoji  v.  Bason.  It  is  too  recent  to  be  abso- 
lutely binding  as  an  authority  for  construing  our  statute,  so  long  in 
force  before  that  decision  was  made ;  especially  when  we  have  reason 
to  believe  that  the  broader  construction  adopted  by  the  court  of 
queen's  bench,  in  Boson  v.  Henderson^  as  there  qualified  and  eluci- 
dated in  the  opinion  of  that  court,  delivered  by  Lord  Denmak,  chief 
justice,  is  more  in  harmony  with  the  practice  under  our  statute,  and 
calculated  more  fully  to  cure  the  mischief  or  supply  the  defect  of 
the  common  law,  and  thereby  more  completely  to  accomplish  the 
purpose  of  the  statute. 

There  are  cases,  undoubtedly,  where  one  tenant  in  common,  who 
has  occupied  the  common  property  to  some  extent,  and  the  othei 
has  not,  where  the  former  would  not  be  accountable  to  the  other 
tor  such  occupany.     As  if  two  own  land  in  common,  peculiarly 
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adapted  to  and  used  for  pastnrage,  jrielding  abundant  herbage  for 
bothy  and  one  turns  in  his  cattle,  bat  not  enough  to  consume  his 
proportion  of  the  grass,  and  the  other  neglects  to  appropriate  his 
proportion  of  the  herbage  to  any  use,  voluntarily  suffering  it  to  go 
to  waste;  or,  if  two  own  arable  land  in  common,  and  one,  without 
any  detriment  to  the  land,  cultivates  his  proportion,  leaving  the 
residue  equally  good,  for  his  co-tenant  to  occupy,  who  suffers  it  to 
lie  vacant;  or,  if  the  common  property  consists  of  two  dwellings  of 
equal  worth  and  convenience,  and  one  tenant  in  conmion  occupies 
one,  and  leaves  the  other  for  his  co-tenant  to  occupy  if  he  will,  who 
neither  occupies  nor  puts  it  to  any  use ;  in  such  case  it  might  not 
be  legal  or  just  that  the  tenant  who  occupies  should  be  made  to 
account  to  tiie  other;  not  because  the  benefit  he  has  received  is  not 
of  a  kind  that  comes  within  the  statute,  but  because  he  has  not 
received  ^'  more  than  his  just  proportion  of  any  estate  or  interest/' 
and  it  was  the  folly  of  the  other  that  he  did  not  receive  as  much. 
There  may  be  cases  where  one  tenant  in  common  may  be  in  the 
technical  or  nominal  possession  of  the  whole  premises,  not  needed  for 
his  use,  the  occupancy  being  more  for  the  preservation  and  care  of 
the  property,  than  benefit  to  such  occupant,  and  not  interfering 
with  an  equal  occupation  by  the  other,  when  it  would  be  unjust  to 
compel  him  to  pay  for  suqh  occupancy ;  as  in  case  of  a  wharf  in  one 
of  the  cases  referred  to  by  the  defendant's  counsel,  where  the 
defendant  only  occasionally  used  it  for  landing  his  own  goods,  not 
interfering  with  a  like,  or  any  proper  use  to  which  his  co-tenant 
might  have  applied  it  at  the  same  time.  On  the  contrary,  suppose 
the  premises  consist  of  land  peculiarly  adapted  to  the  growth  of 
grass  for  hay,  and  one  tenant  in  common  has  the  sole  occupancy  of 
the  whole,  and  annually,  at  a  profit,  cuts  and  sells,  or  consumes  the 
hay,  there  is  no  apparent  reason  why  he  should  not  account  to  his 
co-tenant  for  what  he  has  received  more  than  his  just  proportion. 
There  is  no  insurmountable  difficulty  in  such  case,  as  is  supposed  by 
Parke,  B.,  in  Henderson  v.  Eason^  in  determining  to  what  extent 
the  benefit  received  is  attributable  to  the  labor  and  industry  of  the 
occupant,  and  to  what  extent  to  the  use  of  the  land.  The  fact  that 
in  some  cases  it  would  not  be  just  to  hold  the  tenant  occupying 
without  contract  to  account  to  his  co-tenant,  is  no  reason  why  he 
should  not  be  liable  in  any  case.  There  is  no  danger  of  injustice 
from  such  liability  where  the  statute  makes  the  tenant  liable  onl; 


382  VERMONT, 


Hayden  v.  Merrill. 


"/or  receiving  more  than  his  just  proportion/'  which  is  to  be  deter- 
mined by  the  facts  in  each  particular  case. 

We  will  not  attempt  to  lay  down  any  particular  rule  as  a  general 
test  of  liability  of  one  tenant  in  common  occupying  the  common 
property.  But  it  is  safe  to  say  that  where,  as  in  this  case,  the  occu- 
pancy of  one  tenant  in  common  is  beneficial^  and  at  a  profit  to  such 
occupanty  and  is  entire  and  exclusivey  he  is  bound  to  account  to  his 
co-tenant  for  what  he  has  received  by  such  occupancy  more  than  his 
just  proportion.  That  the  occupancy  by  the  defendant  was  to  him 
beneficialy  and  at  a  profit^  is  found  by  the  auditor.  It  also  appears 
that  this  occupancy  by  the  defendant  was  not  only  entire  and  exclu- 
sive in  facty  but  that  from  the  peculiar  purpose  to  which  he  fitted 
and  applied  it,  it  was  necessarily  and  int^tionally  exclusive  of  any 
use  or  occupancy  by  the  plaintiff.  It  is  true  that  the  race-course 
occupied  by  the  defendant  did  not  embrace  the  entire  premises^  but 
in  efFect  the  defendant's  occupancy  was  entire,  as  it  was  agreed  in 
tne  outset  by  the  parties  that  the  residue  should  remain  for  the 
growth  of  the  young  wood  upon  it,  and  it  did  so  remain  to  their 
conmion  profit;  so  that  it  cannot  be  sud  that  the  plaintiff  might  or 
should  have  taken  her  proportion  by  occupancy  of  that  part  of  the 
premises.  The  defendant's  occupancy  was  also  entire  in  point  of 
time,  extending  through  the  whole  period  of  the  tenancy  in  com- 
mon; thus  depriving  the  plaintiff  of  receiving  her  proportion  by 
occupying  her  share  of  the  time.  The  facts  rebut  the  presumption 
that  it  was  expected  that  the  parties  were  to  equalize  their  benefits 
by  alternating  in  the  possession. 

We  think)  further,  that  the  fair  construction  of  the  report,  taking 
it  altogether,  is,  that  from  the  beginning  it  was  the  mutual  under- 
standing between  the  parties  that  the  defendant  should  account  to 
the  plaintiff,  on  some  just  and  equitable  basis,  for  the  use  of  the 
part  of  the  premises  he  appropriated  to  a  race-coursp  If  this  is  so^ 
it  obviates  the  technical  objection  to  the  action  on  which  the 
defendant  relies.  As  the  profits,  wliich  the  auditor  finds  the  defend- 
ant received  by  admission  of  persons,  teams  and  horses  upon  the 
ground,  could  not  be  ascertained,  and  as  the  main  portion  of  his 
profits  derived  from  the  race-course  was  by  the  increase  of  business 
it  afforded  at  his  hotel,  and,  therefore,  not  capable  of  definite  com 
putation,  the  auditor  took  a  just  and  sensible  view  in  arriving  at  the 
amount  which  the  defendant  ought  to  pay  for  such  use.  and  has 
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oome  to  a  oondoBion  numifesily  just,  and  which  i£  most  in  harmony 
with  the  original  expectation  of  the  parties. 

The  case  has  been  thus  far  treated  as  if  the  whole  question,  as  to 
the  liability  of  the  defendant  to  account,  was  open  upon  the  audi* 
tor's  report  Generally,  in  an  action  of  account,  the  judgment  to 
account  is  condusiYe  of  the  defendant's  liability  to  account,  and  the 
auditor  is  to  examine  the  items  and  report  the  amount  either  party 
is  in  arrear.  Therefore,  if  in  this  case  it  is  necessary,  as  the 
defendant's  counsel  claims,  that  an  agreement  by  the  defendant  to 
account  should  be  proyed,  the  judgment  to  account  in  this  case 
would  seem  to  be  condusiYe  against  the  defendant  of  the  fact  of 
such  agreement;  but,  independent  of  this  point,  we  hold  the  plain- 
tiff  is  entitled  to  recoyer.  We  see  no  error  in  the  allowance  of 
interest  It  is  objected  that  the  auditor  has  erred  in  allowing  the 
whole  item  of  $17.67  against  the  defendant  for  wood  taken  by  him 
from  the  premises,  when  he  should  haye  allowed  but  half  of  it.  If 
that  is  the  yalue  of  the  whole  wood  taken  by  the  defendant,  there  is 
such  error.  As  no  explanation  is  giyen  to  the  contrary,  one-half  of 
that  item  must  be  deducted. 

Judgment  reyersed,  and  judgment  for  the  plaintiff  for  the  amount 

found  due  by  the  auditor,  less  one-half  of  the  aforesaid  item  of 

•17.67. 

Judgment  accordingly* 


KvLLoee,  plaintiff,  y.  Paob,  State  treasurer. 

(4Ayt.«H.) 

Ligaltender aoL    Papm$ntqf 8UU$hondt. 

la  1870  the  kgialaftim  of  Veimoni  aathoriied  the  State  treaaurer  to  pay,  ia 
gold  eoiii*  bonds  Isaued  before  tbe  paaaage  of  tbe  "  legal  tender  "  act  of  the 
United  States  oongfeas  of  1861-2,  and  dne  In  1871.  Sabaequently,  the 
soiiTCine  eoort  of  the  United  Stated  decided  that  the  legal  tender  act  applied 
to  debts  eontraeted  before  as  well  aa  after  its  paaaage ;  and  the  State  treae* 
aier  refused  to  paj  the  bonde  in  gold  coin.  Hdd,  that  the  pajment  of  the 
bonds  in  gold  eomld  not  be  enf  oroed. 

Psxixi02r  for  mandamus.    The  opinion  states  the  case. 
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Lojfol  0.  KeOogg,  pro  se. 

W.  0.  Ferrin  and  Heatan  dt  Used,  for  respondeat 

Bbdfield,  J.  This  is  a  petition  for  mandamus.  The  relator 
avers  in  his  petition  that,  on  the  23d  day  of  Noyember,  1870,  he 
was,  and  ever  since  has  been,  the  lawful  holder  and  bearer  of  four 
bonds  of  the  State,  legally  authorized  and  executed,  amount- 
ing in  the  whole  to  the  sum  of  $3,000,  with  interest,  and  issued 
before  the  passage  of  the  ^Megal  tender  act,'^  so-called,  which 
was  enacted  by  the  congress  of  the  United  States,  and  approved 
February  26, 1862 ;  and  became  payable  in  the  year  1871.  That»  at 
the  October  session  of  the  legislature  of  this  State,  A.  D.  1870,  a 
joint  resolution  of  the  senate  and  house  of  repreeentatiyes  was 
passed,  entitled  ^^  Joint  resolution  relating  to  paying  in  coin  certain 
debts  of  the  State  of  Vermont,'^  wherein  it  was  resolyed  ''that  the 
treasurer  of  the  State  be  authorized  to  pay,  in  coin,  the  bonds  which 
shall  become  due  in  1871,  and  the  interest  thereon,  which  were 
issued  before  the  passage  of  the  'legal  tender  act'  of  the  congress 
of  the  United  States,  and  to  carry  into  effect  the  provisions  of  this 
resolution,  the  treasurer  is  authorized  to  purchase  gold  ooin  in  such 
(|uantity  as  shall  be  necessary  for  the  purpose  aforesaid."  That  he 
demanded  the  coin,  in  payment  of  such  bonds,  at  the  proper  time 
and  place,  and  was  refused ;  the  treasurer  offering  to  pay  the  same 
in  treasury  notes,  commonly  ddled  greenbacks.  That,  on  the  Ist 
day  of  June,  1871,  when  said  bonds  became  due,  and  when  the  coin 
was  demanded,  the  treasurer  had  in  his  hands  coin,  provided  by 
him  under  the  authority  of  said  joint  resolution,  sufficient  to  pay 
said  bonds,  and  all  other  bonds  of  the  State  falling  due  at  that 
time ;  and  that  the  treasurer  had  paid  all  the  semi-annual  interest 
becoming  due  on  that  class  of  bonds,  after  the  passage  of  said  joint 
resolution,  on  the  first  days  of  June  and  December,  respectively, 
A.  D.  1870,  including  the  four  bonds  held  by  the  relator. 

The  respondent,  in  his  answer,  admits  that  the  relator  was  the 
legal  holder  of  said  four  bonds;  that  they  were  legally  issued,  and 
became  due  and  payable  as  stated  in  the  petition ;  and  that  payment 
in  coin  was  demanded  and  refused.  The  respondent  justifies  his 
refusal  to  pay  said  bonds  in  coin  upon  two  grounds: 

First  That  said  bonds  were  solvable  in  legal  tender  notes.  And 
that,  at  the  time  said  joint  resolution  was  passed,  the  supreme  court 
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of  the  United  States,  at  the  city  of  Washington^  had  decided^  in 
the  case  of  Hepburn  v.  Ghriswoldy  8  Wall.  603^  that  contracts  entered 
into  before  the  passage  of  the  '^  legal  tender  act/'  must  be  solved  in 
coin*  That  said  decision  was  made  by  a  divided  court  That  other 
casesy  involving  the  same  legal  question^  were  on  the  calendar  await- 
ing the  decision  of  the  same  court;  and  it  was  then  doubtful 
whether  the  decision  of  the  court  in  Hepburn  v.  Oriswold  would 
stand  and  remain  the  law  of  the  land,  or  be  reversed.  And  that  said 
joint  resolution  was  purposely  drawn  and  designed  to  give  the  treas- 
urer discreiionary  power  and  ability  to  pay  this  class  of  bonds  in 
coin,  if  the  law  should  continue  to  require  it,  and  not  otherwise. 
Thaty  in  May^  ISTl^  the  supreme  court  of  the  United  States^  at  the 
city  of  Washington^  in  the  cases  of  Knox  v.  Lee,  and  Parker  v. 
Davis,  reversed  the  rule  of  law  as  held  in  Hepburn  v.  ChrUtnold,  and 
decided  that  the  **  legal  tender  act "  of  February  25^  1862,  did  apply 
to  and  control  contracts  made  previous,  as  well  as  subsequent,  to  its 
passage ;  whereby  it  became  the  law  of  the  land  that  said  bonds  held 
by  the  relator  were  ever  payable  in  the  paper  currency  authorized  by 
said  act  of  congress.  And,  therefore,  the  respondent  refused  to  pay 
said  bonds,  and  the  interest  thereon,  in  gold  coin,  and  insists  that  in 
doing  so  he  obeyed  the  will  of  the  legislature,  as  expressed  in  said 
joint  resolution. 

Second.  The  respondent  insists  that  said  joint  resolution  was  never 
approved  by  the  governor,  nor  ever  presented  to  him  for  approval, 
and  for  this  reason  it  has  not  the  force  of  a  legal  enactment;  and 
imposes  no  absolute  duty  upon  the  respondent. 

The  relator  insists,  in  argument,  that  ''  both  justice  and  the  pub- 
lic interests  concur  in  requiring  the  payment  of  a  debt  in  a  currency 
equivalent  to  or  not  depreciated  below  that  in  which  it  originated,'^ 
and  that  the  legislature  in  '^ authorizing"  the  treasurer  to  pay  this 
debt  in  coin  —  the  same  currency  in  which  it  originated — recog- 
nized that  duty. 

The  very  able  argument  of  the  learned  relator,  in  the  forum  oj 
conscience,  ought  to  be  satisfactory  to  any  mind.  And  very  good 
reasons,  as  I  think,  could  be  given  that  no  other  than  gold  and  silver, 
under  the  constitution,  was  intended  to  be  the  legal  currency  of  the 
government.  The  relation  of  debtor  and  creditor;  of  capital  and 
labor;  the  growth  and  stability  of  commerce;  in  short,  the  whole 
material  fabric  of  the  State  is  so  interwoven  with  and  dependent 
Vol.  VIII.  — 49 
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upon  a  stable  and  unjQnctnating  currency,  that  no  considerate  mind 
doubts  its  importance  and  necessity. 

But  it  is  the  high  prerogative  of  the  supreme  court  of  the  TJnitod 
States  to  determine  the  limitations  of  the  laws  of  congress;  and 
declare  their  harmony  or  conflict  with  the  constitution.  The  sub- 
ordination and  respectful  deference  to  all  other  courts  within  the 
national  jurisdiction,  to  the  adjudication  of  th&se  questions  in  thai 
court  is  a  duty ;  because  such  adjudication  is  the  law  of  the  laud. 
The  judgment  of  the  national  court  of  last  resort,  in  May,  187 1, 
that  all  debts,  whether  created  before  or  after  the  passage  of  the 
'*  legal  tender  act,''  were  payable  in  the  paper  issues  authorized  by 
congress,  determined  and  fixed  the  rule  of  legal  duty.  And  whether 
loans  in  gold  coin  should  be  solvable  in  the  like,  or  in  depreciated 
paper,  was  thereafter  to  be  determined  at  the  forum  of  conscience. 

The  relator  further  insists  that  the  language  of  the  joint  resolu- 
tion, tii<mg)i  permissive  in  form,  is  imperative  in  law. 

The  cases  are  numerous  where  courts  of  the  highest  authorify 
have  held  that  laws  authorizing  a  public  officer,  or  trustees  under  a 
charter,  to  do  an  act,  imposes  upon  them  an  imperative  duty.  In 
many  other  cases  of  like  authority,  the  courts  have  held  that  the 
same  or  similar  language  is  not  imperative,  but  conveys  a  mere  dis- 
cretionary power.  It  is  said  in  some  cases  that  '<  may^*  means  must 
But  the  law  has  made  no  new  lexicon  in  this  class  of  cases  to  give 
exceptional  meaning  to  words.  Like  all  other  statutes,  the  intent 
and  purpose  of  the  legislature  is  the  true  guide  and  criterion  of  con- 
struction. Mr.  Smith,  in  his  work  on  Statute  and  Constitutional 
Law  and  Construction,  page  724,  has  very  clearly  stated  the  rule. 
^'  It  is  the  general  rule  in  the  construction  of  statutes  that  the  word 
^  may '  in  a  public  statute  is  to  be  construed  ^  must '  in  all  cases 
where  the  legislature  means  to  impose  2k  positive  and  absolute  duty, 
and  not  merely  to  give  a  discretionary  power ;  but  no  general  rule 
can  be  laid  down  upon  this  subject,  further  than  that  exposition 
ought  to  be  adopted  in  this  as  in  other  cases,  which  will  carry  into 
effect  the  true  intent  and  object  of  the  legislature  in  the  enactment 

If  the  case  at  bar  is  to  be  determined  by  this  rule,  we  think  its 
solution  is  easy.  Up  to  the  time  of  the  promulgation  of  the  judg- 
ment of  the  supreme  court  of  the  United  States,  in  Hepburn  v. 
Oriswolds  the  treasurer  had  been  paying  principal  and  interest  of  the 
State  bonds  in  the  paper  currency  provided  by  congress.  At  the 
session  of  the  legislature  next  after  that  decision,  in  October,  1S70| 
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the  goyernor^  in  his  annual  message,  caUed  the  special  attention  of 
the  legislature  to  that  decision,  and  urged  that  proyision  be  made  to 
pay  the  debt  of  the  State,  in  accordance  with  the  requirements  of 
law,  that  no  taint  might  attach  to  the  good  faith  and  credit  of  the 
State.  If  we  consider  the  eyidence  aliunde,  the  mode  and  manner 
in  which  the  joint  resolution  was  drawn,  modified  and  shaped  in 
committee,  and  the  ayowed  reasons  for  the  form  ultimately  giyen  it, 
there  can  be  no  doubt  thai  the  legislature  intended  merely  to  author- 
ize the  treasurer  in  his  discretion  to  pay  this  class  of  debts  in  coin. 
But  we  think  the  joint  resolution  must  be  interpreted  by  the  lan- 
guage used,  the  circumstances  existing  at  the  time,  and  the  exigen- 
cies that  called  for  its  adoption.  The  assumption  that  the  legislature 
was  seized  with  a  sudden  repentance  and  remorse  for  haying  paid 
the  creditors  of  the  State  in  a  depreciated  currency,  and,  in  yirtuous 
chagrin,  resolyed  thereafter  to  pay  in  gold,  is  assuming  for  it  an 
abnormal  condition,  and  would  require  positiye  evidence  to  establish 
it.  The  highest  courts  in  fifteen  of  the  States,  including  our  own, 
bad  then  decided  that  all  debts  could  be  lawfully  paid  in  this  paper 
issue ;  and  the  public  conyiction  that  the  ^*  legal  tender  act "  had  an 
important  agency  in  crushing  an  odious  rebellion  was  so  deep,  that 
whoeyer  questioned  the  moral  or  legal  propriety  of  paying  debts  in 
greenbacks,  was  deemed  oblique  in  morals,  peryerted  in  judgment, 
and  wanting  in  patriotism.  It  was  the  unexpected  decision  in  Hep- 
hum  y.  Oriswold,  that  constrained  the  action  of  the  legislature. 
And  the  public  agitation  resulting  from  that  judgment,  and  the 
agencies  at  work  to  change  or  modify  that  decision,  of  which  all  but 
moderately  acquainted  with  public  affairs  were  familiar,  induced 
that  body  to  shape  the  resolution  in  this  discretionary  form.  The 
legislature  intended  to  enable  the  treasurer  to  conform  to  the  law  as 
interpreted  by  the  courts,  and  so  long  as  that  interpretation  prevailed, 
and  no  more, 

II.  At  the  time  the  demand  was  made  the  relator  had  no  claim, 
dejure,  to  require  payment  of  his  bonds  in  gold. 

The  rule  is  well  stated  by  Chancellor  Ebnt,  in  T?ie  Newburgh 
Turnpike  Company  y.  Miller^  5  Johns.  Gh.  112,  ^'  that  the  word  may 
means  mv^sty  or  shall,  only  in  cases  where  the  public  interest  and 
rights  are  concerned ;  and  where  the  public  or  third  persons  haye  a 
claim,  de  jure,  that  the  power  should  be  exercised.^' 

Had  the  relator,  on  the  1st  day  of  June,  1871,  a  claim,  de  jure^ 
that  his  bonds  should  be  paid  in  gold  ? 


388  VEEMONT, 


Kellogg  ▼.  Page. 


The  sapreme  court  of  the  United  States  had  then  solemnly 
declared  that  the  ^^ legal  tender  act"  was  in  no  degree  restrained  or 
limited  by  the  constitution*  And,  therefore,  these  bonds  could  be 
lawfully  paid  in  paper  money,  and  a  tender  of  the  sum  due  in  green- 
backs would  have  canceled  the  bonds.  This  is  not,  then,  a  case 
where  courts  have  ever  construed  words  permissive  to  be  imperoHve. 
Indeed,  ^^  may  "  never  means  must  in  law,  any  more  than  in  philoso- 
phy. But  when  authority  is  given  to  exercise  a  power  beneficial  to 
a  citizen,  and  the  right  to  have  that  power  exercised  continues  and 
subsists,  courts  hold  that  the  duty  to  exercise  that  power  is  absolutef 
and  will  make  it  imperative,  for  such  is  deemed  the  intmU  of  the 
legislature.    The  right  and  the  duty  are  correlative. 

IIL  It  is  claimed  that  the  joint  resolution  of  the  senate  and . 
house  of  representatives,  without  the  approval  of  the  governor, 
imposes  no  Ugal  duty  upon  the  treasurer.  This  resolution  purports 
to  authorize  the  treasurer  to  draw  money  firom  the  treasury.  The 
seventeenth  section,  part  second,  of  the  constitution  of  this  State, 
declares  that  **  no  money  shall  be  drawn  out  of  the  treasury  unless 
first  appropriated  by  act  of  legislation^^  The  eleventh  section  of  the 
articles  of  amendment  declares  that  ^^  every  bill  which  shall  have 
passed  the  senate  and  house  of  representatives  shall,  before  it  becomes 
a  law,  be  presented  to  the  governor,''  etc.  There  would  seem  no 
ground  for  claiming  that  this  joint  resolution  of  the  two  houses  has 
the  character  of  a  legal  enactment.  The  governor,  under  the  con- 
stitution of  this  State,  is  a  co-ordinate  branch  of  the  government, 
and  a  necessary  party  to  all  '^acts  of  legislation.^'  But  the  court 
have  not  considered,  and  do  not  decide  whether,  if  the  petition  was 
otherwise  well  founded,  relief  might  not  be  given. 

The  writ  of  mandamus  is  refused.  The  petition  is  dismissed,  but 
without  costs. 

Petition  dismissed. 
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Derby  v.  Thrall. 

Derby  v.  Thball,  appellant 

(44yt.4]8.) 

Promiuory  note — aU&r{Ui(fn, 

Delendani  was  surety  on  a  promissory  note  payable  to  plaintiff.  In  diaffcliig 
the  note,  the  plaintiff's  given  name  was,  through  a  mistake,  inoorreetly 
written.  After  the  note  was  executed,  plaintiff,  with  the  consent  of  the 
maker,  but  without  the  knowledge  or  consent  of  defendant,  corrected  the 
payee's  name.    HM,  not  to  be  a  material  alteration.    (See  note,  p,  890.) 

Assumpsit.    The  facts  are  stated  in  the  opinion. 
R.  R.  Thrall  and  C,  H.  Joyce^  for  defendant 
Dunton  &  Yeazey^  for  plaintiff. 

PiEBPOiKT,  C.  J,  It  appears  from  the  exceptions  that  the  note 
on  which  the  plaintiff  seeks  to  recover  was  given  for  a  rifle  pur- 
chased by  one  Wilson  of  the  plaintiff;  that  the  defendant  signed 
the  note  to  the  plaintiff,  as  surety  for  said  Wilson ;  that  Wilson 
procured  the  note  to  be  drawn,  and  had  it  made  payable  to  Fi-anklin 
Derby,  supposing  that  to  be  the  plaintiff's  name,  as  he  was  com- 
monly called  Frank.  After  the  note  had  been  signed  by  the  said 
Wilson  and  the  defendant,  Wilson  took  it  to  the  plaintiff,  who 
noticed  that  it  was  payable  to  Franklin  instead  of  Francis  E.  Derby, 
the  plaintiff's  name.  Wilson  then  consented  that  the  plaintiff 
should  alter  the  name  of  the  payee  from  Franklin  to  Francis  E., 
and  the  plaintiff  did  so  without  the  knowledge  of  this  defendant 

The  defendant  now  claims  that  such  alteration  of  the  note,  with- 
out his  consent,  inyalidates  the  instrument  as  to  him,  and  discharges 
his  liability.  Whether  it  is  to  have  such  effect  depends  upon  the 
nature  of  the  alteration.  Was  it  a  material  or  an  immaterial  altera- 
^  tion?  The  alteration  having  been  made  by  a  party  to  the  note  —  if  it 
is  material  it  invalidates  it,  otherwise  not. 

It  appears  from  the  case  that  the  plaintiff  is  the  person  to  whom 
the  note  was  given  for  property  purchased  of  him,  and  this  was 
understood  by  all  the  parties.  This  defendant  knew,  when  he  signed 
the  note,  what  it  was  given  for,  and  to  whom  it  was  intended  to  be 
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made  payable.  He  intended  to  sign  a  note  payable  to  the  plaintiff, 
«nd  supposed  he  had  done  so.  It  turned  out  that  Wilson  had  mis* 
taken  the  given  name  of  the  plaintiff,  and  he  consented  that  the 
plaintiff  should  make  the  alteration  so  as  to  make  the  note  just 
what  Wilson  and  the  defendant  supposed  it  was  when  they  exeonted 
it  The  change  made  no  alteration  in  the  liability  or  obligation  of 
the  makers.  It  neither  enlarged,  diminished  nor  yaried  that  obliga- 
tion. There  was  no  change  in  the  party  to  whom  the  obligation 
was  assumed.  The  only  effect  of  the  alteration  was  to  correctly 
describe  the  party  to  whom  the  promise  was  in  fact  understandingly 
made. 

This  is  not  like  the  case  of  Braughton  v.  Fuller  0/  oZ.,  9  Vt.  373, 
relied  upon  by  the  defendant.  In  tiiat  case  the  note  was  originally 
given  to  Ebenezer  Broughton  (the  father).  It  was  subsequently 
altered  by  adding  the  word  junior  to  the  name  of  the  payee,  thus 
making  it  payable  to  another  and  a  different  person  from  the  one 
to  whom  it  was  orginally  understandingly  given.  Such  an  alteration 
was,  of  course,  held  to  be  material,  and  to  invalidate  the  note. 

In  the  second  volume  of  Parsons  on  Notes  and  Bills,  page  560,  it 
"is  said:  ^^ Adding  the  names  in  full  of  a  firm  to  a  bill  drawn  by 
them  in  the  firm  name,  has  been  held  no  alteration,  as  being  in 
•effect  only  adding  the  Christian  names  of  the  drawees,  whose  sur- 
names had  been  affixed  to  the  bill  before  acceptance.  So,  if  the 
surname  of  the  payee  be  interlined  subsequent  to  the  delivery,  and 
it  be  proved  that  the  note  was  originally  given  to  this  payee,  the 
alteration  is  immaterial.  So,  where  a  note  made  payable  to  a  part- 
nership under  one  name,  is  indorsed  by  a  surety,  and  afterward 
altered  by  the  maker  and  payee,  without  the  knowledge  of  the  surety, 
4B0  as  to  be  to  the  same  firm  under  another  name,  the  alteration  is 
immaterial,  and  does  not  discharge  the  surety."  And  various 
authorities  are  cited  in  support  of  these  propositions,  and  the  same 
author,  after  a  full  examination  of  the  cases,  draws  therefrom  the 
following  conclusion :  "  Wherever  neither  the  rights  nor  interests, 
duties  nor  obligations  of  either  of  the  parties  are  in  any  manner 
changed,  the  alteration  is  immaterial." 

Applying  these  principles  to  the  case  before  us,  it  is  very  clear  that 
the  judgment  of  the  county  court  was  right,  and  must  be  affirmed. 

NoTB.  — See  note  to  Hofanet  t.  TVicmper,  7  Am.  R.  660. --Rip. 
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Wilkinson,  plaintiil,  y.  Wait. 

(MTtfiOB.) 

courU — Banhryptqf, 

PlAiDtiif ,  hsTiiig  two  pain  of  oxen,  flold  one  pair  to  L.,  who  took  them  awaj 
on  condition  that  thej  were  to  become  his  when  he  paid  for  them.  Sdd^ 
that  the  pair  remaining  were  the  ofUy  pair  of  oxen  plaintiff  then  owned, 
and  aa  such  were  exempt  from  attachment,  and  being  so  exempt,  would  not 
pass  to  the  assignee  in  bankmptcj  of  plaintiff. 

Defendant,  a  constable,  attached  property  of  plaintiff  by  law  exempt  from 
attachment,  and  subsequentlj  surrendered  it  under  protest  to  the  assignee 
in  bankruptcy  of  plaintiff.  HM,  that  the  assignee,  haying  no  right  to  take 
the  property,  defendant  was  liable  in  trover. 

The  unexercised  jurisdiction  of  the  United  States  courts  over  a  question  does 
not  oust  a  State  court  of  jurisdiction  when  the  question  arises  collaterally 
by  way  of  a  defense  to  an  action  in  which  the  State  has  jurisdiction  of  the 
parties  and  the  subject-matter. 

AcTiOK  for  the  oonversion  of  a  pair  of  oxen.  It  appeared  that 
plaintiily  being  the  owner  of  two  pairs  of  oxen,  sold  one  pair  to 
liincolny  who  took  them  away  from  plaintiff's  premises  on  the  con- 
dition that  they  should  become  his  when  he  paid  for  them.  The 
pair  remaining  in  plaintiff's  possession  was  attached  by  defendant,  a 
constable.  The  pair  in  the  possession  of  Lincoln  were  attached  by 
another  constable,  who  drove  them  away  without  objection  from 
Lincoln,  he  having  paid  nothing  on  the  purchase.  While  the  oxen 
were  in  the  hands  of  the  officers,  plaintiff  was  thrown  into  bank- 
ruptcy, and  an  injunction  was  issued  from  the  United  States  coun 
forbidding  the  sale  of  plaintiff's  property,  and  served  upon  defend- 
ant Plaintiff's  attorney  also  forbade  the  sale.  The  assignee  in 
bankruptcy  demanded  the  oxen  in  defendant's  hands,  and  defendant 
gave  them  up  under  protest  The  assignee  sold  the  oxen  for  $323.50, 
and  held  the  proceedg  at  the  commencement  of  this  action. 

The  court  charged  that,  if  plaintiff  had  sold  the  oxen  on  condi- 
tion that  they  were  to  remain  plaintiff's  property  till  paid  for,  that 
pair  of  oxen  were  not  the  property  of  plaintiff  within  the  meaning 
of  the  statute  exempting  one  pair  of  oxen  or  steers  from  attach- 
ment  and  execution;  that  Lincoln  had  a  right  to  the  custody  of  the 
oxen,  and  the  remedy  of  a  creditor  of  plaintiff's  was  through  the 
trustee  process ;  and  that,  if  they  found  that  the  oxen  in  contro- 
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yersy  were  the  only  yoke  plaintiff  then  had  beside  the  Lincoln  oxen, 
plaintiff  was  entitled  to  recover. 

That,  if  these  oxen  were  exempt  from  attachment  as  the  only 
oxen  plaintiff  then  owned,  the  assignee  in  bankruptcy  had  no  right 
to  take  them  from  defendant,  because  he  had  no  jurisdiction  over 
property  that,  by  the  lawd  of  this  State,  was  not  subject  to  attach- 
ment for  plaintiff's  debts,  and  that  if  they  found  that  this  was  the 
only  yoke  of  oxen  plaintiff  then  owned,  defendant  was  liable  for 
their  conversion,  and  that  the  measure  of  damages  was  the  value  of 
the  oxen  at  the  time  the  defendant  converted  them,  with  interest 
thereon  to  time  of  trial 

Defendant  excepted.    Verdict  for  the  plaintiff. 

Charles  N.  Davenport  and  A.  M.  Albee,  for  defendant 
Waterman  A  Reedy  for  plaintiff. 

Peok,  J.  The  jury  have  found  that  the  pair  of  oxen  in  question 
were  the  only  oxen  the  plaintiff  owned,  unless  the  oxen  in  Lincoln's 
possession  at  the  time  the  defendant  attached  the  oxen  in  question, 
were  also  the  property  of  the  plaintiff  within  the  meantng  of  the 
statute  exempting  one  pair  of  oxen  from  attachment.  The  jury 
having  also  found  that  the  oxen  in  Lincoln's  possession  were  there 
under  a  contract  of  sale  for  $M0,  by  plaintiff  to  Lincoln,  with  a 
stipulation  that  they  were  to  remain  the  plaintiff's  property  till 
"paid  for,**  the  court  was  right  in  holding  that  the  pair  of  oxen 
attached  by  the  defendant,  which  were  the  absolute  property  of  the 
plaintiff  and  in  his  possession,  were  exempt  from  attachment,  not- 
withstanding the  plaintiff's  interest  as  such  conditional  vendor  in 
the  oxen  sold  to  Lincoln. 

The  oxen  in  question  being  exempt  from  attachment  by  our  State 
law,  the  property  in  them  did  not  pass  to  the  assignee  of  the  plaintiff 
in  bankruptcy,  nor  the  title  of  the  plaintiff  become  impaired  or 
affected  by  the  bankrupt  act,  but  is  saved  from  its  operation  by 
express  provision  to  that  effect  From  this,  it  follows  that  the 
assignee  had  no  right  to  take  the  oxen;  and  the  defendant  was  not 
bound  to  deliver  them  to  the  assignee,  and  cannot  protect  himself 
from  this  action,  nor  mitigate  the  damages,  by  showing  such 
delivery,  even  under  protest  on  demand  of  the  assignee.  It  is 
claimed,  on  the  part  of  the  defense,  that  the  United  States  district 
court  had  jurisdiction  of  the  question  as  to  the  exemption  of  this 
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property  from  attachment,  aud  consequently  from  the  operation  of 
the  baiiJurupt  law,  and  that  the  plaintiff's  only  remedy  is  by  applica- 
tion to  the  district  court,  at  leasts  except  for  nominal  damages  for 
taking  and  detaining  the  oxen  up  to  the  time  the  assignee  took  them 
from  defendant  It  is  not  necessary  to  pass  upon  the  question  of 
jurisdiction  of  that  court,  because  the  existence  of  jurisdiction  of 
that  court  oyer  the  question,  unexercised,  does  not  oust  this  court 
of  jurisdiction  when  the  question  arises  collaterally,  as  in  this  case, 
by  way  of  defense  to  an  action  in  which  this  court  has  jurisdiction 
of  the  parties  and  the  subject-matten  The  district  c^ourt  has  ren- 
dered no  judgment  nor  made  any  order  touching  the  question 
involved  in  this  case.  The  injunction  issued  against  the  defendant 
by  that  court,  while  he  had  the  plaintiff's  property  under  attach- 
ment, forbidding  the  sale  of  any  of  the  plaintiff's  property  by  him, 
was  manifestly  for  the  purpose  of  first  determining  whether  the  lien 
of  the  attaching  creditor  was  paramount  to  the  right  of  the  general 
creditors  to  a  pro  rata  distributive  share  of  the  property  attached. 
That  in  no  way  interferes  vrith  the  right  and  remedy  of  the  plaintiff  as 
against  the  defendant,  which  rest  on  ground  entirely  distinct  from 
that  of  the  relative  rights  of  the  creditors  of  the  plaintiff  as  between 
themselves  under  the  bankrupt  law.  We  hare  no  occasion  to 
express  any  opinion  as  to  what  the  effect  would  have  been  upon  the 
liability  of  the  defendant,  had  it  appeared  that  the  assignee  took 
the  oxen  from  the  defendant  under  a  special  order  of  the  district 
court;  for  no  such  order  was  made,  nor  does  it  appear  that  any  pro- 
ceedings have  been  had  in  that  court  which  can  be  construed  as  an 
adoption  or  sanction  by  that  court  of  the  act  of  the  assignee  in 
taking  the  oxen.  It  appears  that  the  assignee  sold  the  oxen,  but 
that  he  still  holds  in  his  hands  the  funds  arising  from  the  sale.  The 
proposition  of  the  defendant's  counsel,  that  the  assignee,  of  his  own 
motion,  without  any  order  of  court,  had  a  right  to  take  the  property, 
and  compel  the  plaintiff  to  abandon  his  remedy  against  the  defend- 
ant, and  follow  him  (the  assignee)  into  the  district  court,  is  unten- 
able. Before  the  defendant  delivered  the  property  to  the  assignee 
he  had  become  liable  to  the  plaintiff  for  the  taking  of  the  property, 
and  for  refusing  to  deliver  it  when  demanded,  and  nothing  that 
transpired  afterward  either  defeats  the  action  or  mitigates  the 
damages  below  the  value  of  the  oxen  at  tho  time  of  the  conversioi: 
and  interest 

Judgment  affirmed, 

VoL.vm.— 60 
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AsBorr  ft  Oa,  plsmtifEB,  r.  DvnoM. 

One  co^efendant  may  emploj  an  attorney  for  the  other  eo4efwidMite,  and  the 
appearance  of  such  attorney  for  all  will  bind  all.  If  the  attomej  giTM  an 
nnaathorised  consent  that  Judgment  may  be  rendered  against  them,  the 
remedy,  if  there  is  any  other  than  that  against  the  attorney,  la  by  appUeation 
directly  to  the  ooort  which  rendered  the  Judgment,  or  by  writ  of  error,  and 
not  1^  oiMiite  (puifila. 

12  SMNW  that  an  appeoiance  by  an  attorney  binds  the  party  for  whom  ho  appeaiSp 
whether  the  attorney  was  employed  by  the  party  or  not. 


Audita  querela.    The  opinion  sofficienily  states  the 

The  Terdiot  was  for  defendant,  to  which  plaintifb  excepted. 

Norman  Paul,  for  plaintifEs,  cited  Stamford  v.  Bairry,  AdmW,  1 
Aik.  321 ;  Dodge  y.  ffubbett,  1  Vt  491;  Stone  r.  Seaper,  6  id.  549; 
Barrett  y.  Vaughan,  6  id.  243;  Hadlock  v.  Clement.  12  fT.  H.  68; 
Lovejoy  Y.  Webber,  10  Mass.  101;  Marvin  v.  Wilkine,  1  Aik.  107; 
Wliitney  y.  Silver,  23  Vt  634 ;  Johnson  y.  Murphy,  42  id.  645;  Blood 
V.  Crandell,  28  id.  396 ;  Spaulding  y.  Svnft,  18  id.  214 ;  Kidd&r  r. 
Hadley,  25  id.  544 ;  Newcomb  v.  Peck,  17  id.  802. 

S,  E,  ii  S.  M.  Pingree,  for  defendant 

RosSy  J.  An  appearance  by  an  attorney  binds  the  party  for  whom 
he  appears,  whether  the  attorney  was  employed  by  the  party  or  not 
St.  Albans  v.  Bush,  4  Vt  58 ;  Spaulding  et  dL  t.  Swift,  18  id.  214 ; 
Newcomb  et  al.  y.  Peck  et  al,  17  id.  302. 

If  the  party  has  any  remedy  for  the  nnanthorised  appearance  of 
au  attorney,  other  than  his  remedy  against  the  attorney,  it  is  by  appli* 
cation  directly  to  the  conrt  which  rendered  the  judgment  against 
him  on  the  nnanthorized  appearance  of  the  attorney,  or  by  a  writ 
of  error,  and  not  by  audita  querela,  Spaulding  et  ah  t.  Swift,  18 
Vt  214. 

One  co-defendant  may  employ  an  attorney  for  the  other  oo-defend« 
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ants,  and  the  appearanoe  by  such  an  attorney  for  all  will  bind  alL  Scoti 
T.  Larkin,  13  V 1 112 ;  Spaulding  et  ai.  t.  Swifty  18  id.  214 ;  Wh%tn$y 
d  Titus  T.  SUv&r,  22  id.  634.  In  the  last  oase  the  court  restrict  the 
authority  of  a  co-defendant  to  employ  an  attorney  for  the  other 
co-defendants  to  a  case  where  the  other  co-defendants  hare  been  duly 
served  with  process,  and  are  before  the  court 

From  an  inspection  of  the  copies  of  api>eal  in  the  case  complained 
ofy  it  appears  to  be  there  certified  that  the  plaintifb  in  this  suit,  the 
defendants  in  that  suit,  accepted  service  on  the  writ  in  that  suit, 
appeared  by  their  counsel  on  the  occasion  of  the  first  continuance ; 
appeared  and  requested  the  second  continuance,  and  appeared  at  the 
time  the  justice  rendered  judgment  in  their  favor,  from  which  the 
plaintiil  in  that  suit,  defendant  in  this,  appealed.  In  addition  to 
these  appearances  the  county  court  have  found  that  Mr.  Collamer 
appeared  for  the  defendants  in  that  suit,  and  consented  in  open  court 
that  the  very  judgment  might  be  rendered  against  them,  of  which 
they  now  complain. 

By  the  consent  of  the  counsel  on  both  sides,  this  court  was  allowed 
to  inspect  the  docket  entry  of  that  case  for  the  May  term,  1870,  and 
find  there  recorded  a  general  appearance  of  another  attorney  for  the 
defendants,  which  appearance  was  continued  to  the  December  term, 
when  the  judgment  complained  of  was  rendered.  Mr.  OoUamer's 
name  does  not  appear  to  have  been  entered  upon  the  docket  as  the 
attorney  of  the  defendants  in  that  case.  We  do  not  decide  whether 
his  appearance  for  the  defendants  generally,  and  consent  that  judg- 
ment should  pass  against  them,  is  any  the  less  binding  because  he 
did  not  enter  his  name  upon  the  docket  entry  of  the  case.  Being  a 
well  known  attorney  of  the  court,  we  are  unable  to  see  upon  what 
principle  the  &ilure  to  enter  his  name  for  the  defendants  should 
make  his  acts  any  the  less  binding.  The  decision  of  this  case  does 
not  render  it  necessary  to  decide  that  question,  as  there  was  a  gen- 
eral appearance  of  an  attorney  before  the  justice  and  in  the  county 
court.  The  authorities  first  cited  show  conclusively  that  such  an 
appearance  waived  any  want  of  service  on  the  defendant  Abbott, 
and  rendered  that  judgment  valid  and  binding  upon  both  Abbott 
and  Brown ;  at  least,  so  far  so,  that  it  cannot  be  set  aside  by  attdita 
querela. 

Judgment  of  the  county  court  is  affirmed. 
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JuDGB  OF  Pbobatb,  etc.,  plaintiff,  y.  Hibbabd  el  uL 

QffeUd  band  ^aetianuptnikiimi  of  other  SUUei, 

An  Mtioa  oannot  be  maintained  in  the  coarts  of  Vermont  on  a  bond  executed 
to  a  Judge  of  probate  in  New  Hampshire  to  secure  the  proper  discharge  of 
the  duties  of  a  guardian,  the  duties  imposed  hj  the  guardian's  appointment, 
the  obligation  created  hj  the  bond,  and  the  rights  and  remedies  under  it, 
being  all  prescribed  by  the  statute  of  New  Hampshire. 

AcTiOK  on  a  probate  bond,  executed  by  the  defendants  to  the 
judge  of  probate  of  the  county  of  Sullivan,  New  Hampshire.  The 
opinion  states  the  case.  Judgment  for  the  plaintiff  to  which  the 
defendants  excepted. 

Norman  Paul,  for  defendants. 

W.  C.  French,  for  plaintiff. 

PiERPOiKT,  0.  J.  This  action  is  brought  upon  a  bond  executed 
by  the  defendants  to  the  plaintiff,  to  secure  the  faithful  discharge  of 
the  duties  of  Eliza  Hibbard,  one  of  the  defendants,  as  guardian  of 
one  Dennis  G.  Hibbard,  a  minor,  to  which  office  she  had  been 
apiiointed  by  the  plaintiff.  This  bond  was  taken  in  pursuance  of 
the  statute  laws  of  New  Hampshire.  The  duties  imposed  by  the 
appointment,  the  obligation  created  by  the  bond,  and  the  rights  and 
remedies  under  it,  axe  all  prescribed  by  the  statute  of  said  State, 

The  questions  presented  for  our  consideration  arise  upon  a  general 
demurrer  to  the  declaration.  It  is  insisted  on  the  part  of  the 
defendant  that  no  action  can  be  maintained  by  the  plaintiff  upon 
this  bond  in  this  State,  even  if  it  be  conceded  that  all  has  been  done 
that  is  required  to  be  done  by  the  laws  of  New  Hampshire,  to  enable 
the  plaintiff  to  maintain  such  action  in  that  State. 

We  think  there  can  be  no  doubt  that  the  instrument  declared 
upon  in  this  case  must  be  regarded  as  an  official  bond.  It  is  taken 
to  the  "judge  of  probate,"  etc.  It  may  be  observed  that  the  words 
'*  judge  of  probate"  are  used  in  the  statutes  of  New  Hampshire  aa 
SNTionymous  with  the  words  *'  probate  court"  in  our  statutes.    Thus, 
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in  chapter  161,  section  3,  or  (he  compilation  of  1853,  it  is  said : 
Every  judge  of  probate  in  his  county  has  jurisdiction  of  the  pro- 
bate of  wills  and  of  granting  administration,  etc.  In  section  4: 
Such  judge  shall  have  jurisdiction  in  relation  to  the  appointment 
and  removal  of  guardians  of  minors,  insane  persons,  etc.  This 
shows  that  this  bond  was  taken  to  the  officer  or  tribunal  that  has 
the  official  or  judicial  authority  over  the  subject-matter  to  which  it 
relates.  It  was  taken  to  secure  the  faithful  discharge  of  the  official 
duties  of  the  guardian,  imposed  upon  her  by  the  appointment  to  the 
office  of  guardian,  by  the  authority  to  which  the  bond  is  taken. 
This  is  fully  sustained  by  the  case  of  Probate  Court  v.  Strong,  27 
Vt  202.  That  was  an  action  upon  a  guardian's  bond  taken  to  Joel 
Allen,  judge  of  probate  for  the  district  of  Grand  Isle,  The  court 
held  it  to  be,  in  legal  effect,  a  bond  taken  to  the  probate  court  of 
said  district,  and  to  be  an  official  bond.  It  being  an  official  bond, 
can  this  action  be  maintained  upon  it  ? 

This  bond  is  purely  a  creature  of  the  statute  law  of  fTew  Hamp- 
shire, taken  according  to  its  requirements  and  for  a  purpose  specified 
and  declared  by  such  law.  What  obligation  it  creates,  and  what 
would  be  a  compliance  with  its  provisions,  can  only  be  determined 
by  a  reference  to  that  law.  When  its  conditions  are  broken,  the 
remedy,  and  the  mode  of  enforcing  the  remedy,  are  to  be  found  in 
the  same  law.  When  the  parties  executed  this  bond,  they  did  it 
in  view  of  the  obligation  thereby  created  under  the  laws  of  New 
Hampshire,  and  of  the  method  prescribed  to  enforce  the  remedy. 
The  whole  proceeding  was  understood  and  intended  to  be  local  in 
its  operation,  and  to  be  consummated  in  that  State,  and  under  its 
laws.  Should  we  attempt  to  enforce  and  carry  into  effect  the  law 
of  New  Hampshire  applicable  to  the  subject,  and  had  the  requisite 
and  appropriate  judiciaT  machinery  for  that  purpose,  we  should  be 
quite  likely  to  fidl  into  error,  to  the  prejudice  of  the  parties. 

If  this  bond  were  sued  in  the  courts  of  New  Hampshire,  and 
judgment  rendered  against  the  defendants  for  the  whole  penalty  of 
the  bond,  such  judgment  would  stand  as  security  for  all  interested, 
and  then,  upon  a  hearing  in  chancery,  the  court  shall  ascertain  the 
claims  of  the  parties  whose  names  are  entered  upon  the  writ  as 
prosecutors,  and  render  judgment  for  the  amount,  and  that  i\3 
judge  of  probate  have  execution  therefor  for  the  use  of  such  parties. 
Such  a  proceeding  is  wholly  unknown  to  our  system  of  jurispru- 
dence. 
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But^  it  is  said  this  is  obviated  by  the  fact  that  the  aooounts  ol 
the  guardian  have  been  settled  by  the  judge  of  probate,  and  the 
amount  due  fixed  and  detenninedy  and  there  can  be  no  furUier 
broaches  of  the  bond,  and  no  other  claim  upon  the  judgment  hcra 
It  does  not  follow,  that  the  amount  found  due  by  the  judge  of  pro- 
bate is  the  amount  now  due.  Payments  may  have  been  made  iuid 
circumstances  may  have  occurred  that  would  show  there  was  nothing 
due.  There  mayi  also,  be  other  claims  upon  the  penalty  of  the 
bond.  The  guardian,  upon  her  settlement  with  the  judge  of  pro- 
bate, may  have  fraudulently  withheld  funds  of  the  ward  in  her 
hands  and  not  have  accounted  therefor,  for  which  she  might  after- 
ward be  called  to  account,  and  the  bond  made  chargeable  with  the 
payment  thereof. 

We  think  ihis  case  comes  within  the  case  of  Pickering  v.  Fisk, 
6  Vt  102,  where  the  whole  subject  is  very  fully  and  ably  considered 
by  Judge  Phelps,  and  that  the  doctrine  of  that  case  must  govern 
this. 

Other  questions  were  discussed  in  the  argument,  that  in  the  view 
we  have  taken  of  the  case  it  becomes  unnecessary  to  consider. 

Judgment  reversed,  and  jtulgment  for  defendants  for  coeL 


Ttlbb,  plaintiff,  v.  Bbaohxb. 

(MVUMS.) 

OmeSMuHonal  law.    FUneage  aeU,    What  i»  ^pnbtte 

iL  grisl-inill  owned  and  operated  hj  individuals  who  are  compelled,  by  law,  U 
grind  well  all  grain  received  by  them  for  that  purpose,  but  are  not  oompelled 
hj  law  to  receive  grain  for  grinding,  is  not  a  "  public  "  benefit  in  the  oonsti 
tatlonal  sense ;  and  an  act  of  the  legislature  authorising  the  flowage  of  landft 
(an  paTment  of  sssosssd  damages),  by  maintaining  a  dam  of  sufficient  height 
to  run  such  mi]l»  Is  an  unocmstitational  exercise  of  the  right  ol  emlaeat 


PKnnoK  brought  by  plaintiff,  the  owner  of  a  grist-mill  situated 
at  the  outiet  of  Island  Pond,  in  Essex  county,  Vermont,  under  the 
Flowage  Acts  of  1866-0,  to  have  the  height  to  which  he  may  kotrp 
his  dam,  and  raise  the  water  in  said  pond,  establidied,  and  to  liiivf- 
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defendants'  damages  therefor  assessed.  The  principal  question 
inYoIred  is  as  to  the  oonstitntionality  of  the  Flowage  Acts,  whioh  is 
sufficiently  stated  in  the  opinion.  The  commissioners  who  were 
appointed  to  inquire  into  the  case  found  that  the  grist-mill  was  '^an 
undoubted  public  benefit"  Their  report  fixed  the  height  of  the  dam 
and  assessed  the  defendants'  damages.  Judgment  was  rendered  on 
the  report.    Defendants  excepted. 

Ossian  Hay  and  Henry  Haywoody  for  petitionees. 

fifso.  N.  Poky  for  petitioner.  When  the  purpose  for  which  private 
property  is  to  be  taken  is  of  a  sufficient  public  nature,  especially  if 
it  be  also  a  necessity  to  the  public,  then  the  legislature  has  a  right 
to  appropriate  the  property  of  an  individual.  In  the  case  of  77i$ 
Bo^an  (6  Roxbury  Mill  Corporation  v.  James  Neivman,  12  Pick.  167, 
we  have  a  case  differing  from  this  only  in  this :  That  the  mill  com- 
pany built  a  turnpike  in  connection  with  the  dam,  but  the  right  to 
maintain  the  dam  independent  of  the  turnpike  is  distinctly  recog- 
nized and  sustained.  See,  also,  Armington  v.  Town  of  Bamet,  etc^ 
16  Vt  746;  Paine  y.  Leicester^  23  id.  361;  Livermore  v.  Town  of 
Jamaica^  22  id.  44;  Whitingham  y.  Brown,  id.  317;  Newcomb  y. 
amithy  1  Ohand.  (Wis.)  71 ;  Thim  v.  VoegTUlander,  3  Wis.  461. 

Angell  on  Water-courses,  chapter  12,  declares  that  it  is  well  settled 
that  taking  land  for  mill  purposes  is  sufficiently  for  the  public  good 
to  authorize  its  being  done.  Talbot  v.  Hudson,  24  Law  B.  228 ; 
Wolcott  Woolen  Manufacturing  Oo.  et  ah  v.  Jacob  Upham,  5  Pick.  292; 
French  y.  The  Braintree  Manufacturing  Co.,  23  id.  216.  See,  also, 
Great  FaUs  Manufacturing  Co.  Case,  47  N.  H.  443. 

Wheeler,  J.  (After  disposing  of  a  minor  point)  The  important 
question  in  this  case  relates  to  the  validity  of  the  several  acts  of  the 
legislature,  upon  which  these  proceedings  wholly  rest  The  legisla- 
ture is  limited  in  its  powers  by  the  constitution  of  the  State,  and 
whatever  it  does  in  excess  of  the  limits  is  nugatory.  The  first  article 
of  the  first  part  of  the  constitution,  declares  acquiring,  possessing 
and  protecting  property  to  be  among  the  natural,  inherent  and 
inalienable  rights  of  persons.  The  second  article  of  the  same  part 
declares  that  private  property  ought  to  be  subservient  to  public  uses 
when  necessity  requires  it,  but  that,  whenever  taken  for  the  use  of 
the  public,  the  owner  ought  to  receive  an  equivalent  in  money. 
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These  declarations  together  are  equivalent  to  a  declaration  that  pri- 
yate  property  oaght,  upon  compensation  made  in  money,  to  be 
subservient  to  public  uses  when  necessity  requires  it,  and  to  no  other 
uses,  even  though  necessity  should  require  it,  and  compensation 
should  be  made. 

Whenever  the  use  is  public,  the  legislature  has  full  power  to  deter- 
mine whether  a  necessity  for  taking  for  such  use  in  any  class  of 
cases  exists  or  not  WiUiams  v.  iSchool  Districty  33  Vt.  271.  And 
the  legislature  has  the  sole  prerogative  of  determining  as  to  the 
propriety  of  exercising  the  power  it  has  upon  the  necessity  that  does 
exist  in  any  class  of  cases.  But  the  legislature  has  not  power  to  so 
determine  that  a  use  is  a  public  use  as  to  make  the  determination 
conclusive.  The  attempt  of  the  legislature  to  exercise  the  right  of 
eminent  domain  does  not,  therefore,  settle  that  it  has  the  right;  but 
the  existence  of  the  right  in  the  legislature,  in  any  class  of  cases,  is 
left  to  be  determined  under  the  constitution  by  the  courts.  The 
question,  whether  the  taking  in  this  case  was  for  public  use,  remains, 
Uieref  ore,  to  be  determined  here. 

The  judgment  of  the  county  court  in  this  case  was,  in  effect^  that 
the  petitioner  might  raise  the  water  in  Island  pond  to  a  certain 
height,  and  that  he  should  pay  the  petitionees  certain  sums  of 
money  for  the  damages  which  the  raising  of  the  water  to  that  height 
would  occasion  them  by  flowing  their  lands.  The  acts  of  the  legis- 
lature under  which  these  proceedings  have  been  had  provide  that 
this  assessment  of  damages  shall  be  final  and  conclusive  on  the 
parties,  their  heirs  and  assigns,  and  give  the  petitioner,  his  heirs  and 
assigns  forever,  the  right  to  keep  up  such  dam  as  established.  Oen. 
Stats.  1870,  954,  §  4.  These  acts  of  the  legislature  provide  for 
flowage  in  this  manner,  whenever  it  would,  in  the  opinion  of  the 
commissioners,  be  of  public  use  or  benefit,  and  the  court  if  required 
should  inquire  and  be  of  the  opinion  that  it  would  be  of  public 
benefit  Id.  907,  §  3;  954,  §  3.  This  judgment  of  the  county  court 
18  founded  upon  a  finding  by  the  commissioners,  that  the  grist-mill 
of  the  petitioner,  for  the  use  of  which  he  desired  to  raise  the  water, 
was  of  undoubted  public  benefit,  and  in  that  respect  it  has  no  other 
foundation.  There  is  nothing  in  the  case,  as  it  is  made  up. and 
furnished  to  this  court,  to  show  what  the  mill  of  the  petitioner  is, 
further  than  that  it  is  a  grist-milL  If  it  is  a  mill  designed  for 
custom  grinding,  there  is  no  law  to  compel  him,  or  his  heirs  or 
assigns,  to  grind  for  the  public,  or  any  part  of  the  public,  for  any 
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fixed  toll  or  compenaatioii,  nor  for  any  toll  Or  aompenMtion,  unless 
they  choose  to  do  it  The  statates  require  owners  and  oocapiers  of 
(^rist-nulls  to  grind  well  and  soiBoiently  all  grain  reoeiTed  by  them 
for  that  purpose,  at  certain  fixed  rates  of  toll,  bat  tiiiey  are  not  com- 
pellable to  reoeiTe  grain  for  grinding  against  their  will  Their  mills 
are  their  own  pnYidiB  property,  subject  to  their  own  control,  except 
as  to  that  regulation,  and  the  public  has  no  rights  whateyer  in  them, 
ox  to  the  use  of  them.  If  the  mill  is  for  grinding  grain  into  flour  or 
meal  for  sale,  it  is  subject  to  no  control,  exoept  the  statutes  for  the 
inspection  and  for  the  regulation  of  the  weights  and  measures  of  such 
productions,  and  is  likewise  merely  private  property.  The  benefit 
which  the  commissioners  hare  found  that  the  raising  of  this  water 
would,  by  supplying  the  petitioner's  mill,  be  to  the  public,  is  the 
benefit  which,  in  their  opinion,  would  result  fix>m  having^  the  right 
to  fiow  the  land  of  the  petitionees  to  the  extent  fixed,  appertain  to 
the  petitioner  in  his  private  busitess,  instead  of  to  the  petitionees  in 
theirs.  This  benefit  could  not  accrue  from  any  use  the  public  would 
have  of  the  fiowage  or  of  the  miU,  but  only  from  the  use  the  peti- 
tioner and  his  successors  might  make  of  them. 

Then  this  benefit,  such  as  it  is,  is  not  in  any  way  secured  to  the 
public,  either  by  the  acts  of  the  legislature  or  the  proceedings  in 
ihe  case.  The  attempt  is  not  to  take  the  property  of  the  petition- 
ees for  the  petitioner,  for  a  grist-mill  to  be  held  by  him  and  his 
successors,  so  long  only  as  they  should  maintain  and  operate  the 
grist-mill,  but  it  is  to  take  the  right,  in  the  words  of  the  acts,  for  the 
petitioner,  his  heirs  and  assigns  forever,  without  any  express  limi- 
tation, and  without  any  implied  limitation,  except  that  probably 
the  use  would  be  confined  to  the  purposes  for  which  the  taking 
could  under  the  acts  be  had ;  that  is,  for  a  water-mill  or  manufac- 
tory, and  the  uses  to  which  it  could  be  put  within  that  restriction, 
might  be  for  the  public  benefit  in  the  opinion  of  the  commissioners 
and  court  and  might  not 

The  taking  attempted  by  these  proceedings  would  seem  upon 
these  views  to  be  a.  taking  of  the  property  of  the  petitionees  for  the 
use  of  the  petitioner,  and  not  of  the  publia 

Acts  of  the  legislature  of  Massachusetts  quite  similar  to  these 
have  been  a  long  time  in  operation  there,  and  the  validity  of  them 
seems  never  to  have  been  much  questioned  at  any  time,  and  seems 
to  have  been  directly  recognized  at  other  times.  This  considera- 
tion on  account  of  the  great  learning  and  astuteness  of  the  bar. 
Vol.  VIII.  — 51 
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and  ability  and  nprightnesB  of  the  oonrts  there,  wonld  hare  great 
weight  in  determining  the  yalidily  of  theee  acts,  if  there  was  not 
any  thing  material  in  relation  to  the  question  applicable  to  thoa» 
acts,  and  not  equally  applicable  to  these.  But  those  acts  wera 
adopted  there  by  the  provincial  legiskture,  while  that  body  prob- 
ably had  all  the  power  that  the  British  parliament  would  haT» 
had  oyer  like  subjects,  and  long  before  there  was  any  State  oon* 
stitution  there.  The  power  of  that  legislature  was  not  limited  in 
this  respect  by  any  written  oonstitntion,  and  under  the  ciroum* 
stances  under  which  the  laws  were  passed,  the  yalidity  of  them 
could  not  probably  well  be  questioned,  and  was  probably  recog- 
niied  by  alL  When  the  State  constitution  was  adopted  there,  these 
laws  were  in  force.  That  part  of  the  constitution  of  that  State, 
relating  to  this  subject,  was  embodied  in  article  10  of  part  firsts 
which  part  treats  of  the  rights  of  the  people  and  the  purposes  of 
government.  That  article  commences  by  declaring  that  each  in* 
dividual  has  a  right  to  be  protected  by  govemm^t  ^  in  the  enjoy- 
ment of  his  life,  liberty  and  property,  according  to  standing  laws." 
The  provisions  in  relation  to  the  subserviency  of  private  property 
to  public  uses  immediately  follow  this.  Those  provincial  acte 
were  then  standing  laws,  and  the  constitution  may  well  have  been 
thought  by  this  declaration  to  have  recognized  the  validity  of  them, 
the  same  as  trials  by  modes  other  than  by  jury,  in  use  at  the 
time  of  the  adoption  of  a  constitution,  have  been  held  not  to  be 
abrogated  by  provisions  in  the  constitution,  guaranteeing  the  right 
to  trial  by  that  mode.  Plimpton  v.  Samersety  33  Yt  283.  In 
Boston  and  Roxhury  Mill  Corporation  v.  Newman^  12  Pick.  467, 
the  history  of  those  acts  was  traced  back  to  their  provincial  origin, 
and  their  validity  treated  as  resting  back  upon  the  original  founda- 
tion of  them.  The  decision  in  that  case,  however,  did  not  stand 
upon  the  validity  of  those  general  acts,  but  upon  that  of  a  special 
one  which  created  a  corporation  for  the  purpose  of  erecting  an 
extensive  dam  that  would  serve  for  a  turnpike  road,  and  at  the 
same  time  furnish  an  immense  water  power  near  to  a  great  oily, 
where  both  were  much  needed,  and  authorizing  the  taking  of  private 
property  for  those  purposes. 

In  Williams  v.  School  District ^  before  cited,  and  befoze  any  of 
these  acts  were  passed  in  this  State,  Poland,  J.,  said  of  the  gen* 
eral  flowage  acts  of  Massachusetts,  that  it  seemed  to  him  that  they 
stepped  ^<  to  the  very  verge  of  constitutional  limit,  if  not  beyond.'' 


FBBRUAfcy  TERM,  18755.  403 

Tyler  t.  Beacher. 

The  decision  of  the  majority  of  the  court,  in  Newconib  y.  Smithy  1 
Chand.  (Wis.)  71,  followed  the  pra^cice  and  decisions  in  Massachu* 
fletts,  and  appears  to  have  been  made  largely  upon  their  authority. 
And,  of  the  five  judges  who  composed  that  court.  Stow,  G.  J.,  and 
Lasabbe,  J.,  dissented,  and  Lababee,  J.,  reported  a  dissenting 
opinion,  that  the  proceedings  were  unconstitutional,  in  which  the 
chief  justice  concurred.  Thien  v.  Voeghilander^  3  Wis.  461,  merely 
followed  Nwocomb  v.  SmiiAy  without  any  reported  discussion.  These 
cases  from  Massaohusetts  and  Wisconsin  seem  to  be  much  relied 
upon  to  support  these  proceedings  in  this  case. 

Decisions  from  Virginia,  North  Carolina,  Kentucky,  Tennessee 
and  Georgia^  are  sometimes  cited  in  support  of  the  right  to  take 
property  in  this  manner  for  mills.  But  in  all  these  States  the  mills 
were.made  public  mills,  by  being  required  by  law  to  grind  for  all  in 
due  turn  for  regulated  tolls,  and  in  some  of  them  the  mills  wera 
made  public  by  more  explicit  prorisions.  Gaeb,  J.,  Crenshaw  r^ 
Slate  Biver  Company,  6  Ban.  (Ya. }  245 ;  Burgess  v.  Clark,  13  Ired.  (N.. 
0.)  109.  In  Kentucky,  when  priyate  property  was  taken  for  such  a 
mill,  the  statute  required  the  mill  owner  to  begin  to  build  the  mill 
within  one  year,  and  to  complete  it  within  three  years,  and  "  after- 
ward continue  it  in  good  repair  for  public  use; "  and,  if  destroyed, 
to  rebuild  and  continue  it^  or  the  property  taken  would  revert  to  the 
former  owner  and  his  heirs.  Statute  Laws  of  Kentucky,  1834,  p. 
1215,  §  7 ;  McAfee  v.  Kennedy,  1  Litt  92 ;  Shackleford  v.  Coffey,  4 
J.  J.  Marsh.  40.  The  statutes  of  Tennessee  provided  that  every 
mill  which  ground  for  toll  should  be  a  public  mill;  that  the  miller 
should  grind  according  to  turn  for  prescribed  tolls,  and  imposed 
penalties  for  violation  by  millers.  Upon  the  question  of  the  power 
to  take  private  property  for  such  mills,  Green,  J.,  in  Harding  v. 
Goodlet,  3  Yerg.  41,  said :  '^  The  grist-mill  is  a  public  mi)l.  The 
miller  is  a  publit)  servant  He  is  allowed  a  compensation  for  grind- 
ing. His  duties  as  a  miller  are  prescribed,  and  penalties  are  imposed 
for  a  violation  of  any  of  these  duties,''  etc  Upon  this  ground  the 
taking  was  upheld  in  that  case. 

The  supreme  court  of  Alabama  held,  in  Sadler  v.  Langham,  34 
Ala.  811,  that  the  right  of  eminent  domain  might  be  exercised  in 
behalf  of  mills  that  ground  grain  for  toll,  and  were  compellable  by 
law  to  render  imjMatial  service  for  all,  but  seems  to  have  been  of 
the  opinion  that  it  could  not  be  exercised  in  favor  of  mills  not  so 
compellable.    Judge  Ooolbt,  in  the  opinir  u  of  the  court  in  The 
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J^0Ople  y.  Tfnonship  Boards  decided  by  the  sapremd  oourt  of 
gan,  and  reported  at  large  in  9  Am.  Law  Beg.  N.  S.  487,  said  that 
the  distinction  taken  in  SatOm'  y.  Langham  was  a  rery  reaeoiable 
one. 

The  petitioner,  as  has  been  seen,  could  not  be  compelled  by  law 
to  render  any  service  with  his  mill  for  any  one  bat  at  his  own  option, 
consequently,  not  impartial  service  for  all. 

In  the  course  of  the  same  opinion.  Judge  Goolbt  also  said  that 
he  ^did  not  understand  that  the  ri^^t  of  eminent  domain  can  t>e 
exercised  on  behalf  of  private  parties  or  corporations,  unless  the 
State,  in  permitting  it,  reserves  to  itself  a  right  to  supervise  and 
control  the  use  by  such  regulations  as  shall  insure  to  the  public  tto 
benefit  promised  thereby,  and  as  shall  preclude  the  purpose  which 
tne  public  had  in  view  in  authorizing  the  appropriation  being  de* 
feated  by  partiality,  or  unreasonable  selfish  action  on  the  part  of 
those  who,  only  on  the  ground  of  public  convenience  and  welfare, 
/lave  been  suffered  to  make  the  appropriation.'' 

The  legislature  in  these  acts  did  not  reserve  to  itself  any  control 
whatever  over  the  use  of  the  .property  taken,  but  left  it  entirely  to 
the  control  of  the  taken 

As  to  railroads,  in  respect  to  thepublic,  all  persons  have  the  right 
to  ride,  and  to  have  property  carried  on  them  in  the  vehicles  of  the 
roads,  upon  payment  of  a  common  charge.  As  to  turnpikes,  all 
pirsons  may  pass  and  carry  on  them  in  their  own  vehicles,  upon 
payment  of  a  common  toll.  All  who  have  occasion  may  use  ways 
laid  out  to  private  dwellings  or  lands.  School-houses  are  instru- 
meuts  of  a  system  that  is  maintained  for  all  the  people  of  the  State. 
The  public,  or  some  essential  part  of  it,  has  the  right  to  have,  and 
tas  to  some  extent  the  actual  use  and  enjoyment  of  all  these,  and 
xhe  takers  of  property  for  them  are,  in  some  sense,  agents  for  the 
State  in  taking,  and  trustees  for  the  public  in  holding  the  property 
taken,  although  they  go  into  the  enterprises  in  some  cases  merely 
for  private  gain. 

In  this  case,  the  public  would  not  take  through  the  petitioner, 
but  the  petitioner  would  take  for  himself,  and  the  petitioner  would 
not  hold  as  a  trustee  for  the  public,  but  only  for  himself.  It  is  to 
be  considered  that  this  taking  would  be  for  the  public  benefit,  for 
such  is  the  effect  of  the  finding,  but  the  benefit  would  not  arise  out 
%nj  use  the  public  would  acquire  by  the  taking,  but  of  the  bettcsr 
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ase  the  petitioner  would  make  than  the  petitionees  would  of  the 
property  taken. 

Upon  this  comparison  of  these  acts  and  proceedings  with  the  pro- 
visions of  the  constitution^  it  seems  to  be  plain  that  this  taking 
vvould  not  be  for  public  use  within  the  meaning  of  the  oonatitution. 
All  the  judges  who  could  sit  at  the  hearing  of  this  cause  have  been 
consulted  with  upon  this  question,  and  concur  in  this  decision  of  it, 
(The  judge  heie  referred  to  an  unimportant  point) 

Judgment  reversed  and  catise  remanded. 


GASES 


SUPREME  JUDICIAL  COURT 


ov 


MAINE. 


Baxis,  plaintiff^  v.  Fostsb. 

Bml  mtaU^^eang^ruction  of  deed — breach  nf  mommmiI 

II  Ml  Mtlon  for  %  bieadh  of  ooTenants  in  a  wanantj  deed«  it  appeared  tbat  the 
deed«»  after  the  usual  woida  of  iBonTe7aiice  and  a  deaoription  of  the  premiaeB« 
contained  the  words,  ^  and  meaning  hereb7  to  oonyey  •  •  •  the  same 
premises  and  title  as  oonreyed  to  me  bj  D.  W.,  and  no  more."  It  appeared, 
also,  that  D.  W.  oonveyed  to  defendant  only  an  equity  of  redemption  from  a 
mortgage  which  was  still  outstanding  at  the  date  of  the  deed,  and  which 
pUdntiir  was  subsequently  obliged  to  pay.  HM^  that  the  deed  only  oon- 
Teyed  an  equi^  of  redemption,  and  that  tiie  action  could  not  be  maintained. 

Acnoiir  for  breach  of  covenants  in  a  deed  of  warranty  brought 
by  Josiah  F.  Bates  against  Charles  B.  Foster.  The  deed  was  given 
by  Foster  to  Bates,  and  contained  the  nsnal  words  of  conveyance, 
^give,  grant,  sell  and  convey/'  together  with  a  description  of  the 
premises.  Then  followed  the  clause:  *^  And  meaning  hereby  to  con- 
vey to  the  said  Bates  the  same  premises  and  title  as  conveyed  to  me 
by  Daniel  Witham,  and  no  more.''  At  the  date  of  the  conveyance  of 
the  premises  by  Witham  to  defendant,  there  was  a  mortgage  on  the 
premises,  and  Witham  had  and  conveyed  only  an  equity  of  redemp* 
tion.  This  mortgage  was  still  outstanding  when  ddbndant  oon« 
▼eyed  to  plaintiff,  and  plaintiff  was  subsequently  obliged  to  pay 
it.  On  these  facts,  the  case  was  reported,  and  if  the  action  could 
Dot  be  maintained,  the  plaintiff  was  to  be  nonsuited. 
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t  for  plain  tiff. 


A.  I  Abbey t  for  defendant 

Dakpobth,  J.  This  is  an  action  for  a  breach  of  the  usual  oo^e- 
nants  in  a  deed  of  warranty.  Whether  there  has  been  any  breach 
depends  upon  the  construction  to  be  given  to  the  language  used  in 
describing  the  grant  and  the  premises  conveyed ;  for  the  coyenants 
in  a  deed  are  limited  in  effect  by  the  description  of  the  grant. 
Hoxie  Y.  Finnetff  16  Gray,  332,  and  cases  cited;  Freeman  t.  Foiter, 
65  Me.  508 ;  Coe  v.  Persons  Unknown,  43  id.  432. 

The  defendant's  deed,  after  the  usual  words  of  conveyance,  *'  give, 
grant,  sell  and  convey,''  followed  by  a  description  of  tiie  premiaes, 
has  these  words:  ^*  And  meaning  hereby  to  convey  to  the  said  Bates 
the  same  premises  and  title  as  conveyed  to  me  by  Daniel  Witham, 
and  no  more."  It  appears  that  Witham  conveyed  to  the  defendant 
only  an  equity  of  redemption trom  a  certain  mortgage;  that  the 
same  mortgage  was  stpl  outstanding  at  the  date  of  the  diefendanfs 
deed  to  the  plaintiff,  and  that  the  plaintiff  was  subsequently  obliged 
to  pay. 

Did,  then,  the  defendant,  by  his  deed,  convey  to  the  plaintiff  the 
interest  which  he  received  from  Witham,  and  no  more>  or  did  he 
convey  the  whole  title  to  the  land  and  whereby  covenant  against  the 
subsisting  mortgage? 

The  defendant,  in  his  deed,  says  he  intended  to  convey  the  same 
he  received  from  Witham,  and  ''no  more."  But  it  is  said  that 
these  words  are  repugnant  to  what  goes  before,  and  are,  therefore, 
void.  Such  a  construction  is  not  admissible  unless  they  are  neces- 
sarily  so  inconsistent  that  both  cannot  stand  together.  Whatever 
may  have  formerly  been  the  rules  of  construction  in  this  respect^ 
**  in  modem  times,  they  have  given  way  to  the  more  sensible  rule, 
which  is,  in  all  cases,  to  give  effect  to  the  intention  of  the  parties  if 
practicable,  when  no  principle  of  law  is  thereby  violated*"  Pike  v. 
Monroe,  86  Me.  315. 

It  was  certainly  competent  for  the  grantor  to  convey  just  such 
an  interest  in  jkhe  land  as  he  chose  to  do;  therefore,  no  principle  of 
law  prevents  the  giving  effect  to  his  clearly  expressed  intention. 

Nor  is  the  latter  clause  in  the  description  necessarily  repugnant 
to  or  inconsistent  with  the  former.  It  is  undoubtedly  true,  that 
what  is  expressly  granted  cannot  by  subsequent  clauses  be  restricted. 
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Bnt  to  have  this  effect^  the  grant  most  be  express  and  speetfic,  and 
not  general  Cutler  v.  Tufts,  3  Pick.  272-277;  3  Waahb.  on  Seal 
Prop.  (8d  ed.)  370. 

The  words,  ^giye,  grant,  sell  and  convey/'  do  not,  of  themselTeSp 
imply  a  warranty.    Alhn  v.  Sayward^  5  Me.  230. 

Nor  do  ihey  expressly  and  specifically  oonvey  the  whole  titie,  bat 
are  rather  words  of  general  description,  susceptible  of  explanation 
or  modification  by  other  appropriate  language.  They  are  just  as 
ai^licable  to  the  conveyance  of  a  right  of  redemption  as  to  the 
giant  of  a  fee. 

If  the  words,  '^same  title  conveyid  to  me  i^  Daniel  With^tfn*'' 
had  immediately  followed  the  words,  ^give,  grant,''  eta,  no  doubt 
could  then  have  been  raised  as  to  the  meaning  of  the  language  or 
the  intention  of  the  parties,  and  the  use  of  the  words  would  have 
been  entirely  appropriate.  The  right  of  redemption,  and  that  alone, 
would  have  been  conveyed. 

It  can  make  no  difference  that  the  qualifying  phrase  is  further  on 
in  the  sentence.  It  is  still  a  part  of  the  description  of  the  title 
conveyed.  The  latter  words  explain  the  former,  and  are  fit  and 
appropriate  for  that  purpose.  They  do  not  destroy  or  take  away 
the  meaning  and  effect  of  the  first,  either  in  relation  to  the  whole 
giant  or  any  portion  of  it,  but  are  simply  an  explanation. 

Taking  the  whole  description  together,  giving  each  word  its 
proper  signification,  as  modified  by  its  connections,  and  the  meaning 
is  free  from  ambiguity;  but  leave  out  the  latter  part,  and  it  is  quite 
as  clear  that  we  fail  in  giving  effect  to  the  intention  of  the  parties. 

Adopting  another  test,  and  we  are  led  to  the  same  conclusion.  For 
the  words  **  meaning  the  same  title  conveyed  to  me  by  Witham," 
substitute  **  subject  to  the  mortgage  named,"  the  meaning  would  be 
undianged.  The  title  conveyed  would  be  the  same  as  that  obtained 
of  Witham.  This  would  bring  it  directly  within  the  common  prac- 
tice of  reservation,  and  exceptions  made  in  deeds  and  within  the 
principle  settled  in  numerous  cases.  Kinn$ar  v.  LawMj  34  Me.  299; 
Frmnan  v.  /bs^ar,  55  id.  508 ;  Higgins  v.  Watgatt^  34  id.  305;  Gah 
V.  Odium,  18  Pick.  397;  Cken&ry  v.  StwenSy  97  Mass.  77. 

We  are,  therefore^  of  the  opinion  that,  both  upon  principle  and 
authority,  the  two  danses  in  the  deed  are  not  repugnant,  but  may 
stand  together,  and  the  former,  as  explained  by  the  latter,  must  be 
considered  as  the  true  meaning  of  the  deed. 

Plaintiff  nansuii. 
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SruKDiYAiirr  ei  al.,  plaintiff,  v.  Hull. 

(io]to.im) 

k  pRMBteoiy  note  In  the  iotm :  "  I  promiBe  to  pay  to  the  order  of  S.  ft  Go.." 

etCL, and  dgned  •^  John  T.  Hall,  Treaa.  St  Paol's  Pariah^"  to  the 

nete  of  Hull,  and  parol  eyidence  is  inadmiaaible  to  show  that  it  was  the 
uiderBtaiidinir  ol  the  parUee  when  the  note  waa  given  that  it  waa  the  note 
of  ihepafiihtaaidtnot  of -Hon.    {fim  note,"p.  ^5.) 

AcnoK  on  a  promissory  note.    The  opinion  states  the  ease. 

T.  T.  Snow,  for  phuntiflis. 

A.  A.  Sirauif  for  defendants. 

Babbows,  J.    Assumpsit  by  the  payee  against  the  maker  of  a 
promissory  note  of  the  following  tenor : 

''  $225.00.  PosTLAKD,  Die.  20, 1869. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Stnrdiyant  ft  Co.,  two  hundred  and  twenty-five  dollars. 
Payable  at  either  bank  in  Portland,  with  interest  Value 
received.      Johk  T.  Hull,  Treas.  St.  PauPs  Parish:' 

The  signature  to  the  note  was  not  denied,  but  the  defendant 
offered  to  proTe»  and  if  evidence  deharg  the  note  is  admissible  for  that 
purposci  we  must  consider  it  as  proved  that»  at  the  time  the  note  was 
made,  defendant  was  treasurer  of  St.  Paul's  parish,  and  made  the 
note  in  suity  in  behalf  of  said  parish  and  for  their  sole  benefit,  in 
renewal  of  a  former  note  given  by  his  predecessor,  Moody,  for  lumber 
used  in  building  their  parish  church,  and  that  defendant  never 
receiyed  any  personal  consideration  or  any  consideration  for  the  note 
other  than  the  foregoing.  And  that  these  facts  were  known  to  the . 
plaintiffs  when  the  note  was  given,  and  that  the  understanding'and 
intention  of  both  parties  then  was,  that  it  was  the  note  of  the  parisb 
and  not  of  the  defendant 

As  the  suit  is  between  the  original  parties  to  the  note,  it  follows 
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ibat,.if  the  proffered  evidence  showed  that  there  was  no  valid  consid- 
eration for  the  defendant's  promise,  it  shoald  have  been  admitted. 
But  such  is  not  the  case.  It  is  not  necessary  that  the  consideration 
ahonld  have  inured  to  the  personal  benefit  of  the  promisor,  and  the 
•orrender  of  the  previous  note,  or  the  extension  of  the  term  of  credit 
originally  given  to  the  parish  for  the  lumber,  would  either  of  them 
be  a  sufScient  consideration  for  the  defendant's  note. 
The  case  presents  but  two  questions : 

1.  Whether  the  defendant's  liability  must  be  determined  solely  by 
the  written  instrument  which  he  has  subscribed,  excluding  the  evi- 
dence above  offered  to  control  its  construction  ? 

2.  If  so,  does  the  true  construction  of  it  make  it  his  note,  or  that 
of  the  parish? 

L  Now  when  parties  are  competent  witnesses,  and  stand  ready  to 
testify  (if  allowed)  not  only  to  their  own  intentions,  but  to  those  of 
the  other  party  to  the  contract^  the  wisdom  of  the  long-established 
rule,  which  requires  all  parties  to  written  contracts,  at  their  peril,  to 
state  whai;  they  mean  to  abide  by  in  the  writing  itself,  and  prohibits 
them  from  resorting  to  oral  testimony  to  contradict  or  vary  its  terms, 
grows  more  apparent  every  day. 

One  of  the  illustrations  of  this  rule,  given  by  Mr.  Oreenleaf  in  his 
Treatise  on  Evidence,  volume  1,  page  320,  edition  of  1842  (citing 
StadGpoU  V.  Amoldy  11  Mass.  27),  runs  thus :  ^  Where  one  signed  a 
promissory  note  in  his  own  name,  parol  evidence  was  held  inadmis- 
sible to  show  that  he  signed  it  as  the  agent  of  another,  on  whose 
prop<».rty  he  had  caused  insurance  to  be  effected  by  the  plaintiff!,  at 
the  owner's  request" 

When  a  man  has  deliberately  said,  in  writing,  *^  I  promise  to  pay," 
and  a  valid  consideration  for  the  promise  is  shown,  right  and  justice 
are  not  very  likely  to  be  the  gainers  by  allowing  him  to  retract  and 
undertake  to  prove  that  he  did  not  actually  mean  ^'  I  promise,"  but 
that  he  meant,  and  the  other  party  understood  that  he  meant,  that 
some  third  party,  whose  promise  the  writing  does  not  purport  to  b% 
undertook  the  payment 

It  is  better  that  a  careless  or  ignorant  agent  should  sometimes  pay 
for  his  principal,  than  to  subject  the  construction  of  valid  written 
contracts  to  the  manifold  perversions,  misapprehensions  and  uncer- 
tainties of  oral  testimony. 

And  upon  this  point  the  decisions  (although,  in  cases  of  like  typo 
with  this,  they  are  somewhat  conflicting,  or,  at  least,  distinguished 
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with  scarcely  a  shade  of  difference,  upon  the  question  of  the  con« 
struction  of  the  instrument  itself),  will  be  found  concurring. 
Andrews  v.  EsteSy  11  Me.  270 ;  Hancock  v.  FairfMdf  30  id.  291^ ; 
8law$on  v.  Loving,  5  Allen,  342;  Draper  v.  Mass.  Steam  Heating 
Co,y  id.  338;  Barlow  t.  Gong.  Sod.  in  Lee,  8  id.  460;  Tucker 
Uanuf.  Co.  y.  Fairbanks,  98  Mass.  104,  and  cases  there  dted. 

Nor  is  this  wholesome  rule  abrogated  by  any  of  our  statute  pro- 
risions  touching  the  responsibility  of  principals  upon  contracts  made 
and  executed  by  their  authorized  agents.  B.  S.  of  1857,  ch.  73,  § 
15 ;  id.,  ch.  1,  §  4,  clause  xxL  Even  if  those  provisions  should  be 
held  to  apply  to  any  contracts  not  purporting  on  their  face  to  be 
made  by  the  agent  for  or  in  behalf  of  the  principal  (a  question 
which  need  not  now  be  discussed  or  decided),  it  is  one  tiling  to 
extend  a  liability  to  a  real  party  in  interest,  and  afford  a  remedy 
against  him,  and  quite  a  different  thing  to  discharge  the  liabilii^ 
expressly  assumed  and  incurred  by  him  who  has  made  himself  a 
party  to  the  written  contract  This,  it  is  safe  to  say,  is  a  result  the 
legidature  did  not  intend,  or  they  would  not  have  left  a  matter  of 
such  importance  to  be  inferred  merely,  but  would  have  expressed  it 
in  unmistakable  terms. 

We  are  satisfied  that  these  prorisions  are  not  to  be  considered  as 
applying  to  negotiable  paper  in  such  a  way  as  to  make  parol  eri- 
dence  of  the  understanding  and  intention  of  the  parties  admissible 
to  relieye  an  agent  who  has,  on  the  face  of  the  paper,  expressly 
assumed  the  liability  himself. 

The  proYisions  are  found  among  those  designed  to  regulate  con- 
yeyances,  by  deed  and  contracts,  respecting  real  estate,  and  those 
relatiye  to  the  construction  of  statutes.  The  statute  of  1823,  chap* 
ter  220,  from  which  Revised  Statutes,  chapter  73,  section  15,  was 
derived,  is  expressly  limited  to  ^  deeds,  bonds,  contracts  and  agree- 
ments purporting  to  be  made  and  executed  by  any  agent,  attorney 
or  committee  for  and  in  behalf  of  any  other  person  or  corpora- 
tions," and  *^  provided  it  appear  by  said  deed,  bond,  contract  or  agree- 
ment to  have  been  the  intention  of  the  parties  to  bind  the  princi- 
pal or  constituent"  Clause  21,  of  section  4,  chapter  1,  Bevised 
Statutes  of  1857,  is  simply  one  of  ^  the  rules  to  be  observed  in 
the  construction  of  statutes,"  and  originally  ran  thus:  ^'When  s 
3tAtute  requires  an  act  to  be  done  which  may,  by  law,  be  done  aa 
well  by  an  agent  as  by  the  principal,  such  requisition  shall  be  con- 
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•tanied  to  inolnde  aU  each  acts  when  done  by  an  anthorixed  agent.'' 
IL  S.  of  1841,  ch.  1,  §  3,  claose  xx. 

We  do  not  think  that  the  true  intent,  meaning  and  application  of 
these  proTisions,  as  originally  enacted,  have  been  changed  in  the 
subsequent  reyision  of  1857  and  1871.  Obviously  they  are  not  de- 
signed to  change  the  established  law  with  regard  to  negotiable  paper. 
So  &r  as  those  contracts  are  concerned,  there  are  special  reasons  for 
adhering  strictly  to  the  old  rule  first  adyerted  to.  They  are  well 
assigned  in  Wittiams  y.  Boibins,  16  Gray,  77,  and  BarUno  y.  Chng. 
Soc  in  LeSy  ubi  supra. 

The  defendant's  liability  must  be  ascertained  by  an  examination 
of  the  note  itsell 

IL  As  has  already  been  suggested,  the  cases  inyolying  the  con* 
struction  of  similar  instruments  are  more  difficult  to  reconcile  than 
those  in  which  the  point  just  disposed  of  has  been  considered. 
Apparently  slight  changes  in  the  phraseology  haye  affected  the  con* 
struction  adopted  by  different  courts,  and  by  the  same  court  in 
different  cases.  There  is  a  necessity  for  a  careful  examination  and 
comparison  of  the  numerous  decisiona  This  we  haye  endeavored 
to  nuJce,  and  the  result  is,  we  are  satisfied  that  the  weight  o!  reason 
and  authority  demonstrates  that  this  is  the  personal  contract  of  the 
defendant  and  not  that  of  the  parish  of  which  he  was  treasurer. 

There  are  no  appropriate  words  in  it  to  show  that  it  was  the  con- 
tract of  the  parish,  or  that  it  was  made  by  the  defendant  in  its 
behall  He  does  not  say  that  he  promises  as  treasurer,  or  use  any 
language  significative  of  an  intention  to  bind  his  successors  in  office 
as  in  Barlow  v.  Ckmg.  Soe.  in  Lee  ;  in  which  case  Mann  v.  Chandler, 
a  per  curiam  opinion  reported  in  9  Mass.  835,  is  disavowed  as  an  au« 
thority,  and  it  is  said  that  ^^all  the  decisions  of  this  court  upon 
unsealed  instruments,  since  the  case  of  Mann  v.  Chandler^  have 
required  something  more  than  a  mere  description  of  the  general 
relation  between  the  agent  and  the  principal,  m  order  to  make  them 
the  contracts  of  the  latter. '^     Vide^  8  Allen,  461,  462,  463. 

In  Haverhill  M.  F.  Ine.  Co.  v.  NewhaUy  1  Allen,  130,  upon  a  note 
signed  ^  Gheever  Newhall,  president  of  the  Dorchester  Avenue  Bail- 
road  Gompany,"  though  it  was  agreed  that  the  deftodant,  at  the 
time  of  signing  the  note,  was  the  president  of  said  company ;  that 
it  was  given  in  consideration  of  a  policy  of  insurance  issued  by  the 
plaintiffs  to  that  company,  upon  property  owned  by  them,  and  that 
the  defendant  was  duly  authorized  by  the  company  to  obtain  the 
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uumrance  and  rign  the  note,  it  was  held  that  the  f onn  of  the  note 
only  was  to  be  looked  at  upon  the  question  of  charging  the  defend- 
ant; that  he  had  fixed  a  personal  liability  upon  himself  by  the  use 
of  the  words,  **  I  promise  to  pay/'  and  that  this  liability  was  not 
affected  by  the  descriptiye  addition  of  his  signatme. 

In  Fisk$  T.  Eldridge^  12  Gray,  474,  the  note  was  signed  *^  John  S. 
Eldridge,  Trustee  of  SuHivan  Bailroad,"  and  the  defendant  was  held 
personally  liable,  though  he  proved  that  he  was  tiiistee  of  the  rail- 
road company,  and  as  such  had  entire  charge  of  its  property  and 
business,  and  gave  the  note  in  suit  to  take  up  a  promissory  note  of 
the  corporation,  and  deliyered  with  it  bonds  of  the  corporation,  as 
collateral  security  for  its  payment 

The  defendant's  counsel  relies  upon  certain  dicta  intimating  that 
the  case  of  Mann  t.  Chandler  may  be  sustained,  because  the  defend- 
ant there,  as  here,  was  treasurer  of  the  corporation,  and  that  the  sig- 
nature of  that  officer  may  be  thought,  of  itself,  to  import  a  promise 
of  the  party  whose  treasurer  he  is. 

But  we  diould  be  unwilling  to  say  that  the  treasurer  of  a  religious 
corporation  has  any  authority,  by  yirtue  of  his  office,  to  bind  such 
corporation  by  the  issue  of  negotiable  promissory  notes,  or  that  the 
official  signature  of  such  treasurer  could  be  considered  as  indicating 
the  assertion  of  such  authority,  any  more  than  the  signature  of  a 
person  describing  himself  as  president  or  trustee  of  a  business  cor- 
poration asserts  the  requisite  authority  on  the  part  of  such  president 
or  trustee. 

In  Mann  v.  Chandlery  relied  on  by  the  defendant,  the  special 
authority  conferred  by  the  directors  upon  the  treasurer  to  give  the 
note  in  suit  was  shown,  and  in  the  more  recent  eases  above  cited, 
from  12  Gray  and  1  Allen,  such  authority  was  either  admitted  or 
proved  without  objection.  But  the  tendency  of  the  later  decisions 
manifestly  is,  to  hold  the  man  who  says  "  I  promise  to  pay"  (without 
stating  in  the  writing  itself  that  he  promises  for  or  in  behalf  of  any 
other  party),  responsible  personally.  Why  should  it  not  be  so?  That 
is  the  plain  and  direct  import  of  the  language  he  uses.  "  I "  is  not 
the  language  of  a  corporation  or  association.  It  is  that  of  an  indi- 
vidual signer.  If  a  signer  appends  to  his  signature  a  description  oi 
himself  as  agent,  president,  trustee  or  treasurer  of  a  corporation,  it 
may  import  a  declaration  on  his  part  that,  having  funds  of  such  cor- 
poration in  his  possession,  he  is  willing  to  be  responsible,  and  accord- 
ingly makes  himself  responsible  for  a  debt  of  theirs. 
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And  this  deseriptio  persona  may  aid  him  in  the  keeping  and  adjast- 
ment  of  his  accounts  with  his  different  principals. 

But  without  some  words  in  the  contract  importing  that  he  promises 
for  or  in  behalf  of  his  principal,  he  cannot  avoid  the  personal  liability 
he  has  thus  assumed. 

In  Seatmr  v.  Ooburn,  10  Oush.  824,  the  contract  signed  by  defend- 
ant as  ^*  Treasurer  of  the  Eagle  Lodge,"  etc,  was  held  binding  upon 
him  personally.  And  the  distinction  which  the  defendant  seeks  to 
set  up  between  treasurers  and  other  ofSoers  and  agents  of  corporations 
was  ignored. 

The  £act  that  it  has  been  suggested  as  a  possible  ground  ui)on 
which  the  case  of  Mann  v.  Chandler  (so  often  doubted  and  so 
recently  denied  to  be  an  authority  in  the  court  which  pronounced 
it)  might  be  sustained,  can  hardly  be  expected  to  avail  the  defend- 
ant here. 

This  subject  has  been  elaborately  discussed  in  Tucker  Manuf. 
Co.  T.  Fairbanks,  98  Mass.  101,  and  in  Barlow  y.  Cong.  8oc.  in 
Lee,  8  Allen,  460,  and  what  we  have  already  said  may  seem  super- 
fluous. 

It  is  a  satisfaction,  however,  to  know  that  the  view  of  the  law 
which  we  take  comports  well  with  justice  also.  In  the  agreed  state- 
ment of  facts  which  the  parties  have  appended  to  the  case,  it  appears 
that,  in  May,  1870,  the  parish  mortgaged  their  church  edifice  and 
other  property  to  Henry  A.  Neely,  and  the  defendant,  and  other 
members  of  the  parish  associated  with  them,  to  secure  them  for  lia- 
bilities assumed  by  them  for  the  parish,  and  that  in  the  following 
month,  before  the  commencement  of  this  suit,  the  equity  of  redemp- 
tion from  this  mortgage  was  sold  on  execution  against  the  parish, 
and  purchased  in  by  the  mortgagees,  so  that  the  appropriation  of  the 
materials  furnished  by  the  plaintiffs  for  the  building  of  the  church, 
without  compensation,  would  seem  to  be  a  sort  of  pious  fraud,  which 
we  should  be  slow  to  sanction  so  long  as  a  legal  reason  for  avoiding 
it  could  be  found. 

In  the  agreed  statement  it  further  appears  that  there  never  was 
any  vote  of  the  parish  authorizing  defendant,  as  treasurer  or  other- 
wise, to  sign  any  negotiable  or  other  paper  for  the  parish,  but  that, 
at  a  meeting  of  the  parish,  in  September,  1869,  on  defendant's  motion, 
it  was  voted  that  the  parish  assume  the  payment  of  all  liabilities  thus 
contracted  by  said  Neely,  the  defendant  and  others,  by  thus  signing 
or  indorsing  any  notes  for  the  parish,  and  that  they  would  ''save 
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and  hold  hannleas,  from  any  loss  or  injury,  all  persons  whatsoever, 
who  may  haye  or  shall  heruifter  assume  or  become  responsible  for 
the  payment  of  any  debts  of  the  parish.''  And  on  the  12th  day  of 
May,  1870,  they  voted  to  assume  the  payment  of  all  notes  signed  by 
defendant  as  treasurer.  This  tardy  assumption  might  not  haw 
ayailed  the  plaintiflfs  in  a  suit  against  the  parish  on  this  note;  for  ii 
seems  to  haye  been  held  that,  when  one  signs  as  agent  insuch  a  case^ 
his  authority  at  the  time  must  be  shown,  and  that  subsequent  ratifi- 
cation will  not  make  it  good  as  the  act  of  the  principal.  Tuber  y. 
Cannon,  8  Meta  461 ;  Bosriter  y.  Mosntery  8  Wend.  499. 

But  the  defendant,  who  is  mortgagee  of  all  the  church  property, 
and  co-owner  of  the  equity  of  redemption,  fortified  by  such  a  yote 
may  haply  find  means  to  make  it  available  for  his  protection. 

Exceptions  overruled.    Judgment  for  plaintiffs. 

Hon.— 8m  Ofpiwtor  ▼.  flMUMorflb,  oiite«  p.  WK  and  aoia.  8m,  alio,  JftrrH  ▼• 
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Reikead^UMmy  for  drf^cU  in  platform. 

A  lallroad  oompanj  n6gl)gentl7  left  their  depot  platfonn  in  a  defective  oondi. 
tion.  A  backman,  while  carrying  a  passenger  to  the  depot  for  transportation! 
•tepped,  without  f^nlt»  into  a  cavitj  in  the  platform,  and  was  injured.  HM, 
that  the  company  was  liable,  and  the  liability  was  the  same,  notwithstanding 
the  platfonn  was  within  the  limits  of  the  highway.    (See  note,  p,  417.) 

AcnoN  in  the  case  for  damages  occasioned  to  plaintiff,  a  hack* 
man,  in  consequence  of  stepping,  without  &ult,  into  a  cayity  in  the 
defendant's  depot  platform.  The  plaintiff,  at  the  time  of  the  injury, 
was  carrying  a  passenger  to  defendant's  depot  for  transportation. 
The  platfonn  was  erected  and  maintained  by  defendants  wholly 
within  the  limits  of  the  highway.  At  the  trial,  the  judge  charged 
that  the  defendants  wm  responsible  to  persons  induced  to  pass  oyer 
the  platform  on  business  necessarily  and  immediately  connected 
with  thflir  depot,  for  the  exercise  of  ordinary  cave  and  prudence  in 
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the  repair  of  the  platform,  and  for  any  damages  solely^  direcUy  and 
eyidently  incurred  by  any  defect  growing  out  of  the  want  of  aoch 
oare,  the  person  injured  being  dnly  carefol  at  the  tim&  The  yerdict 
was  for  plaintiff.    Defendants  alleged  exceptions. 

Bradbury  dt  Bradbury ^  for  plaintiff. 

Jf.  TFeM,  for  defendants. 

AppLBTOiir,  0.  J.  The  plaintifE,  a  hackman,  carrying  passengers 
to  the  defendant's  depot,  was  injured  in  stepping  from  his  carriage 
into  a  cayity  in  the  platform  bnUt  and  occupied  by  them.  The  jury 
have  found  that  the  plaintiff  was  without  fault,  and  that  the 
injury  he  sustained  was  occasioned  solely  by  the  neglect  and  want 
of  ordinary  care  of  the  defendants  in  haring  their  platform  in  an 
unsafe  and  dangerous  oondition. 

The  defendant  corporation  is  bound  to  make  the  approaches  oyer 
their  own  premises  to  their  dq>ot  safe  and  conyenient  for  passen- 
gers. They  are  bound  to  keep  their  platforms  and  landing-places 
safe  and  conyenient  for  all  who  make  use  of  their  cars  as  a  means 
of  conyeyance.  KnigAt  y.  P.  &  d  P.  R.  R.  Co.,  56  Me.  505.  They 
would  be  liable  in  damages  for  any  injury  occasioned  by  their  neglect 
to  any  person  who,  on  his  part»  was  without  fault.  This  is  conceded 
by  the  able  counsel  for  the  defendants. 

But  the  railroad  corporation  is  bound,  not  merely  to  keep  these 
platforms  safe  for  their  passengers,  but  for  all  who  haye  rightful 
occasion  to  use  them.  This  obligation,  arising  from  their  public 
character  and  the  duties  resulting  from  their  acceptance  of  a  charter 
from  the  State,  exists  as  to  all  rightfully  upon  their  premises. 

The  hackman,  conyeying  passengers  to  a  railroad  depot  for  trans- 
portation, and  aiding  them  to  alight  upon  the  platform  of  the  cor- 
poration, is  as  rightfully  upon  the  same  as  the  passengers  alighting. 
It  would  be  absurd  to  protect  the  one  from  the  consequences  of  cor- 
porate negligence  and  not  the  other.  The  hackman  is  there  in  the 
course  of  his  business;  but  it  is  a  business  important  to  and  for  the 
conyenience  and  profit  of  the  defendants.  The  general  principle  is 
well  settled,  that  a  person  injured,  without  neglect  on  his  part,  by  a 
defect  or  obstruction  in  a  way  or  passage  oyer  which  he  has  been 
induced  to  pass,  for  a  lawful  purpose,  by  an  inyitation  express  or 
implied,  can  recoyer  damages  for  the  injury  sustained  against  the 
individual  so  inviting  and  being  in  fault  for  the  defect    Barrett  v. 
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Bhckf  56  Me.  498 ;  Carleton  v.  Francania  Iron  and  Steel  Qnnpanf, 
99  Maes.  216. 

It  is  objected  that  the  defendant  bnUt  the  f  latfonn  within  the 
limits  of  the  public  highway.  But  it  is  no  answer  to  the  plaintifiE^ 
when  seeking  compensation  for  the  consequences  of  their  neglect, 
that  they  haye  trespassed  upon  the  rights  of  the  public.  They  haye 
built  the  platform  and  used  it  Their  passengers  and  those  haying 
rightful  occasion  to  be  upon  it  are  there  by  their  inyitation,  and 
they  are  responsible  for  its  condition. 

It  may  be  that  the  city  of  Portland  might  be  liable  for  a  nuisance 
within  the  limits  of  their  public  highways,  erected  and  maintained 
by  the  defendant  corporation.  But,  if  so,  the  city  would  haye  the 
right  of  reclamation  against  those  creating  the  nuisance.  Portland 
y.  ItuAardeony  S4  Me.  46.  Much  more,  then,  could  the  party  injured 
vkuaMm-  his  action  directly  against  the  corporation  caosxag  the 
injury. 

^Dceptione  overrulmL 

Norn.  — See  note  to  WMMfilMfVT.Otty  qf^ppiaton,  7  Am.  B.48. 

In  McDmuOd  ▼.  CMooffo  A  N.  W,  By.  Ob.,  M  Iowa,  Dilu>h,  a  J.,  laid  down  the  foUow- 
luf  mle  aa  applfoable  to  ell  oaset  of  injury  about  ttatlona:  ^  Rallwej  oompaniea  are 
bound  to  lieep  in  aiafe  oonditionell  portions  of  their  platforms  and  appfoadiea  thereto, 
to  which  the  public  do  or  would  naturally  resort,  and  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where  pasaeogers,  or  those  who  have  pur- 
chased tickets,  with  a  view  to  take  paasage  on  their  oars,  would  naturally  or  ordinarily 
be  likely  to  go.**  See  Bargem  ▼.  B,  B.  Gb.,  06  Bog.  Com.  L.  VS;  Martin  ▼.  B.  B  Oo^  81 
ld.im 

In  Stu^ttrd  ▼.  The  Midland  Baaway^  20  W.  R.  70S,  the  plalntlir,  while  waiting  for  the 
train,  It  being  cold,  walked  back  and  forward  on  the  platform  In  flront  of  the  station, 
a  nd  slipping  on  a  strip  of  ice  fell,  dislocating  his  shoulder.   Held,  that  he  could  reoover. 

In  CatweU  ▼.  Boston  A  WarceaUr  B  B,  Co^  96  Maas.,  it  was  held  that  where  a  passen- 
ger had  stepped  upon  the  platform  in  ftont  of  the  station  to  wait  for  a  train,  and,  by 
the  negligent  misplaoement  of  a  switch,  an  engine  appeared  to  be  approaching  directly ' 
toward  the  platform,  and  the  passenger  had  cause  to  apprehend  danner,  and,  while 
running  to  avoid  It,  was  injured,  the  company  was  liable.  In  jAmgmore  ▼.  Qrtat 
WttUm  Bafkoay  Co.,  116  Bng.  Com.  L.  168,  it  appeared  that  a  railway  company,  for  the 
more  convenient  access  for  passengers  between  two  platforms  of  a  station,  erected 
aeroes  the  line  a  wooden  bridge  which  the  Jury  found  to  be  dangerous.  Held,  that  the 
eon^pany  were  liable  for  the  death  of  a  passenger  through  the  faulty  construction  of 
the  bridge,  although  there  was  a  safe  one  about  one  hundred  yards  further  around 
which  the  deceased  might  have  used. 

See,  however,  Oorrtem  ▼.  Mayor^  6  Boew.  4117,  where  the  plaintiff  sustained  injuries 
through  the  breaking  of  a  decayed  pier  owned  by  the  corporation.  The  court  hsld 
that  ezpreas  notice  of  the  defect  must  be  proved  or  that  it  waa  cbvlona  without  par* 
Nenlar  namlnatlon^] 
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Symokdb,  plaintifFy  y.  Babnes. 

(WM«.19L) 

Brnikruptey-^omisnan  of  credUof's  claim  finnn  scheduU  tf  M<0. 

The  omlMdoa  of  a  petHioner  in  bankraptqj,  under  the  act  of  1887,  to  l:ic  nde 
a  eraditoi^B  claim  in  liis  sworn  schedale  of  debts,  or  to  see  that  the  creditor 
has  notice  of  the  proceedings,  must  be  shown  to  be  willf al  and  fraadalent 
In  order  to  avoid  the  discharge. 

AonoK  in  a  promissory  note  dated  April  21,  ].853|  given  by 
defendant  to  plaintiff.  Defendant  pleaded  a  discharge  in  bank- 
mptqr  nnder  the  act  of  1867.  Plaintiff  replied  that  his  claim  was 
omitted  from  the  schedule  of  debts  sworn  to  by  defendant;  and 
that  he  had  no  notice  of  the  proceedings  in  bankruptcy,  and  that 
he  never  proved  his  claim.  To  the  reply  there  was  a  demurrer  and 
joinder.  The  demurrer  was  sustained;  whereupon  plaintiff  alleged 
exceptions. 

Sjfmandi  dt  Lihby,  for  plaintiff. 

/.  D.  S  F.  Feasenden^  for  defendant. 

Applbton,  G.  J.  By  the  bankrupt  act  of  1842  the  discharge  of 
a  bankrupt  might  be  impeached  for  fraud  in  any  court  li  which  it 
was  pleaded  in  bar  to  a  pending  suit. 

By  the  bankrupt  act  of  1867; section  34,  it  is  enacted,  ''that 
a  discharge  duly  granted  under  this  act  shall  release  the  bankrupt 
from  aU  debts,  claims,  liabilities  and  demands  which  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy,"  unless  his 
creditors  should  ''  see  fit  to  contest  the  validity  of  said  discharge  on 
the  ground  that  it  was  fraudulently  obtained."'  This  must  be  done 
in  the  court  in  which  it  was  granted  within  two  years,  for  some  of 
the  fraudulent  acts  of  omission  or  commission  particularly  set  forth 
in  section  S9.  Such  was  the  construction  given  by  this  court  to  the 
act,  in  Cbrey  v.  Ripley,  57  Me.  69,  and  upon  examining  the  debates, 
when  the  bill  was  under  discussion,  it  will  be  seen  that  the  effect 
there  given  to  the  discharge,  unless  set  aside  and  annulled  by  the 
federal  court  granting  it,  was  in  strict  conformity  with  the  intention 
of  congress. 
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8yiL  inds  t.  Baines. 


The  defendant  pleads  a  discharge.    It  is  in  due  form  of  law.    ^^An 
t»rder  of  discharge  will  be  sofficient  evidence  of  bankruptcy  and  of 
^e  validity  of  the  proceedings  thereon."    Robson's  Law  of  Bank- 
ruptcy, 458.    The  order  proves  itself.    1  Deacon  on  Bankruptcy,  800. 

The  plaintiff  replies  that  his  claim  was  omitted  in  the  schedule  of 
debts  sworn  to  by  the  defendant  If  the  bankrupt  ''has  willfully 
sworn  falsely  in  his  affidavit  annexed  to  his  *  *  *  schedule  or 
inventory/^  the  court  granting  the  discharge  may,  upon  proceedings 
duly  had  before  it, ''  set  aside  and  annul  the  same." 

But  the  plea  contains  no  allegation  of  fraudulent  conduct  or 
willful  false  swearing.  The  court  granting  the  discharge  would  not 
be  authorized  by  the  act  ''to  set  aside  or  annul  the  same."  Much 
less  would  any  other  court. 

Under  the  act  of  1841,  it  was  held  that  a  plaintiff  could  not  avoid 
a  discharge  of  his  bankrupt  debtor  by  merely  showing  that  the 
defendant,  in  his  petition  in  bankruptcy,  omitted  to  insert  the 
plaintiff's  name,  etc,  to  the  sworn  list  of  creditors,  and  that  by  reason 
of  such  omission  the  plaintiff  had  no  notice  of  the  proceedings  in 
bankruptcy,  and  could  neither  prove  his  claims  against  the  defendant 
nor  oppose  his  discharge.  To  avoid  the  discharge,  by  reason  of 
such  omission,  it  must  be  shown  to  be  willful  and  fraudulent 
Bumside  v.  Brigham,  8  Mete.  75;  Mitchell  v.  Sinffletary,  19 
Ohio,  219. 

The  accidental  omission  of  a  creditor's  name  in  the  schedule  of 
indebtedness  is  not  made  a  ground  for  annulling  and  setting  aside 
a  discharge.  The  omission,  to  have  that  effect,  must  be  fraudulent 
The  affidavit  annexed  to  the  schedule  must  be  willfully  false 
Indeed,  the  act  assumes  that  the  schedule  of  debts  may  not  be  com- 
plete, for,  by  section  11,  the  marshal  is  directed  to  serve  "  written  or 
printed  notice,  by  mail  or  personally,  on  all  creditors  upon  the 
schedule  filed  with  the  debtor's  petition,  or  whose  names  may  be 
given  to  him  in  addition  by  the  debtor. 

JBzeepiions  overruletL 
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Outer  ▼•  AllfliL 

Oabheb,  plaintiSy  y.  Aludt. 


A  tex-ooUeetor^  wlioee  stftiutory  dntj  wm,  after  aelling  a  dtetrew^  to  daduol 
the  tax  aid  axpanae  of  fale,  and  reetore  the  balanoe  to  the  formMr  owner, 
applied  a  portion  of  the  prooeeds  in  payment  of  a  tax  alieadj  paid»  and  of 
illegal  diaigea*  before  retaining  the  balance.  3M,  an  abnae  of  authority 
whioh  rendered  him  a  trespaeeer  ab  MKo. 

AonoK  of  iarespass  by  Asa  Garter  against  George  W.  Allen,  sheriff 
of  Snrry.  Defendant  was  oollector  for  1865, 1866  and  1867»  and 
seised  a  oolt  of  plaintiff  for  non-payment  of  taxes  for  these  years. 
The  distress  was  regularly  sold,  but  it  was  contended  in  this  action 
that  defendant  did  not  comply  with  Beyised  Statutes,  chapter  6, 
■eetion  105,  in  properly  '^  restoring  the  bahmce  to  the  former  owner, 
with  a  written  account  of  the  sale  and  charges."  The  account  was 
furnished  and  the  surplus,  according  to  the  account,  was  tendered 
to  plaintiff,  but  it  appeared,  that  the  account  was  inaccurate,  and 
contained  the  tax  of  1866,  which  had  abready  been  paid  by  sale  of 
real  estate,  and  certain  charges  which  were  illegal  The  case  was 
reported;  and,  if  the  action  could  be  sustained,  the  plaintiJFs  dam- 
ages were  to  be  assessed  by  the  court  at  nUipriui. 

A.  Wi$$m$a,  for  plaintiff.. 

B,  HdU  and  Z.  A.  BrMryy  for  defendant 

Wai/tok,  J.  It  was  held  in  the  celebrated  case  of  Tke  Six  Car- 
pmderSf  8  Ooke,  146,  and  in  a  laige  number  of  cases  since,  that  if 
a  man  abuses  an  authority  given  him  by  the  law,  he  becomes  a  tres- 
passer db  initio. 

The  rule  is  founded  in  public  policy.  It  was  observed  that  per- 
il'ins  clothed  with  official  power  were  exceedingly  apt  to  become 
(iireloss  and  oppressive  in  the  use  of  it  To  counteract  this  tend- 
ency they  are  required  to  act  at  their  peril.  If  they  do  not  exceed 
their  authority,  nor  in  any  way  abuse  it,  the  law  protects  them;  if 
fn^y  do,  then  their  protection  is  gone.     Security  against  official 
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Cuter  ▼.  Allen. 

oarelessndBS  and  oppression  is  the  reason  of  the  rule ;  and  this  protec* 
tion  being  as  necessary  now  as  at  any  former  time,  there  ought  to 
be  no  relaxation  of  the  rule. 

Assuming  that  in  this  case  the  def  endant^  as  collector  of  taxes, 
had  a  right  to  seize  and  sell  the  jflaintiff's  property  to  pay  the  taxes 
that  were  then  due  and  unpaid,  it  was  clearly  his  duty,  after  deduct- 
ing the  tax  and  expense  of  sale,  to  restore  the  balance  to  the  plain- 
tifiL  B.  S.9  ch.  6^  g  105.  This  he  did  not  do.  On  the  contrary, 
he  applied  a  portion  of  the  money  to  pay  a  tax  that  had  already 
been  paid,  and  another  portion  of  it  to  pay  charges  which  he  had 
no  right  to  make.  This  is  admitted.  We  cannot  doubt  that  such 
a  misappropriation  of  the  proceeds  of  the  sale  was,  in  contempla- 
tion of  laWy  such  an  abuse  of  his  authority  as  made  him  a  trespasser 
ah  initio. 

The  statute  above  cited  provides  that  the  officer,  after  deducting 
the  tax  and  expense  of  sale,  shall  restore  the  balance  to  the  former 
owner,  with  a  written  account  of  the  sale  and  charges.  It  was  held 
in  Blanehard  y.  Dow,  33  Me.  557,  that  a  failure  to  deliver  the 
written  account  made  the  collector  a  trespasser  db  initio.  Can  a 
failure  to  deliver  the  balance  of  the  money  actually  due  have  a  less 
effect  f  The  statute,  in  the  same  sentence^  requires  both  the  iftoney 
and  the  account  to  be  delivered.  If  a  failure  to  deliver  the  one 
makes  the  officer  a  trespasser  ab  initio,  how  can  a  failure  to  deliver 
the  other  have  a  less  effect  ?  Is  not  tiie  money  quite  as  important 
to  the  former  owner  as  the  written  account ;  and  if  a  failure  to 
deliver  the  latter  makes  the  officer  a  trespasser  ab  initio,  a  fortiori, 
will  not  a  neglect  to  deliver  the  former  have  the  same  effect  f  We 
cannot  doubt  that  it  wilL 

De&ndaiit  to  be  defaulted. 

Danu^fos  to  be  a$$$ued  by  the  court  at  niiipriua. 
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Statb.  plaintiff,  t.  Glbavbs. 

(IB  Me.  108.) 

JEhubtmd  and  wf€ — UaiMti/tiy  <tf  wf€  for  aeU  eonmUted  in  kuaband^t 
OrinUnal  law^efect  of  dtfmdaad  noi 


On  Ml  indictment  against  a  wife  for  being  a  oommon  seller  of  intoxicating 
UqQon,  the  judge  cliarged  the  Jury  "  tliat  the  faet  that  defendant  did  not  go 
upon  the  stand  to  testify  was  a  proper  matter  to  be  taken  into  consideration 
in  determining  the  question  of  her  guilt  or  innocence."  The  judge  was 
requested  to  diarge  the  jury  **  that  if  any  of  the  sales  were  made  by  the  wife 
in  the  presence  of  her  husband,  she  would  be  presumed  to  act  under  the 
-coercion,  compulsion  or  direction  of  her  husband,  and  would  not  be  liable 
<6r  such  sales."  The  request  was  refused.  BM,  that  the  charge  and  the 
refusal  to  charge  were  correct. 

The  presumption  of  law,  that  the  wife  committed  an  offense  by  the  coercion  of 
the  husband,  when  he  was  present,  is  yery  slight,  and  may  be  rebutted  by 
slight  circumstances ;  and,  while  the  first  portion  of  the  request  was  legally 
correct,  the  conclusion  contained  in  the  last  clause,  that  she  "  would  not  be 
liable  for  such  sales,"  is  incorrect. 

IKDIOTMEKT  against  a  married  woman  for  being  a  common  seUor 
of  intoxicating  liquors.  It  appeared  that^  at  some  of  the  sales,  the 
husband  of  defendant  was  present  The  judge  charged  the  jury 
^  that  the  fact  that  the  defendant  did  not  go  upon  the  stand  to  tes- 
tify, was  a  proper  matter  to  be  taken  into  consideration  by  them  in 
determining  the  question  of  her  guilt  or  innocence."  The  judge 
was  requested  to  charge  the  jury  '^  that,  if  any  of  the  sales  were 
made  by  the  wife  in  the  presence  of  her  husband,  she  would 
be  presumed  to  act  under  the  coercion,  compulsion  or  direction  of 
her  husband,  and  would  not  be  liable  for  such  sales."  This  was 
refused.  The  jury  returned  a  verdict  of  guilty*  Defendant  alleged 
exceptions. 

T.  B.  Reed,  attorney-general,  for  State. 
H.  L.  Whiteomby  for  defendant. 

Applbtok,  0.  J.    The  defendant,  a  married  woman,  was  indioM 
for  being  a  common  seller  of  intoxicating  liquors. 
The  presiding  justice  instructed  the  jury  ^'that  the  fact  that  the 
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def endaat  did  not  go  npon  the  stand  to  testifj  was  a  proper  matter 
to  be  taken  into  oonsideiation  by  them  in  determining  the  question 
of  her  guilt  or  innooenoe."  To  this  instmotion  exceptions  were 
seasonably  taken. 

The  statute  authorizing  the  defendant  in  criminal  proceedings,  at 
ois  own  request,  to  testify,  was  passedfor  the  benefit  of  the  innocent 
and  for  the  protection  of  innocence. 

The  defendant,  in  criminal  cases,  is  either  innocent  or  guilty.  If 
innocent,  he  has  eyery  inducement  to  state  the  fiicts^  which  would 
exonerate  him.  The  truth  would  be  his  protection.  There  can  be 
no  reason  why  he  should  withhold  it,  and  eyery  reason  for  its 
utteranGCi 

Being  guilty,  if  a  witness,  a  statement  of  the  truth  would  lead  to 
his  conyiction,  and  justice  would  ensue.  Being  guilty,  and  denying 
his  guilt  as  a  witness,  an  additional  crime  would  be  committed,  and 
the  peril  of  a  conyiction  for  a  new  offense  incurred. 

But  the  defendant,  haying  the  opportunity  to  contradict  or  explain 
the  inculpatiye  facts  proyed  against  him,  may  decline  to  ayail  him- 
self of  the  opportunity  thus  afforded  him  by  tiie  law.  His  declining 
to  ayail  himself  of  the  priyilege  of  testifying  is  an  existent  and 
obyious  bet.  It  is  a  fact  patent  in  the  case.  The  jury  cannot  ayoid 
perceiying  it  Why  should  they  not  regard  it  as  a  ffU3t  of  more  or 
less  weight  in  determining  the  guilt  or  innocence  of  the  accused  ? 
All  the  analogies  of  the  law  are  in  fayor  of  their  regarding  this  as 
an  evidentiary  fact.  All  the  acts  of  a  party  accused,  whateyer 
explains  or  throws  light  upon  those  acts,  all  the  acts  of  others,  rela- 
tive to  the  crime  charged,  that  come  to  his  knowledge  and  which 
may  influence  him;  his  loves  and  his  hates,  his  promises,  his  threats, 
the  truth  of  his  discourses,  the  falsehood  of  his  apologies,  pretenses 
and  explanations;  his  looks,  his  speech,  his  silence  when  called 
upon  to  speak ;  every  thing  which  tends  to  establish  the  connection 
between  the  accused  and  the  crime  with  which  he  is  charged ;  every 
circumstance  preceding,  accompanying  or  following  may  become 
articles  of  circumstantial  evidence  of  no  slight  importance.  "A 
statement  is  made  either  to  a  man  or  within  his  hearing,  that  he 
was  concerned  in  the  commission  of  a  given  crime,  to  which  he 
returns  no  reply ;  the  natural  inference  is,  that  the  imputation  is 
well  founded  or  he  would  have  repelled  it;  silence  is  tantamount  to 
confession."  Best  on  Presumptions,  g  241.  Extrajudicial  non- 
le^onsion,  when  a  charge  is  made,  is  always  regarded  as  an  art.ide 
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ot  droamstantial  endenoe,  the  probatiye  effect  of  wfaioh  nuirj  be 
weakened  by  nuious  infinnatiTe  oonsiderations,  which  it  is  not  now 
neoessaiy  to  dificnss,  but  which  are  to  be  considered  and  weighed  by 
Uie  jury. 

When  the  prisoner  is  on  trial,  and  the  evidence  offered  by  the  gov- 
Hrnment  tends  to  establish  his  guilt,  and  he  declines  to  contradict  or 
explain  the  inculpatory  facts  which  have  been  proved  against  him, 
is  not  that  a  fact  ominous  of  criminality?  Is  his  sQenoe  of  any  the 
less  probative  force,  when  thus  in  court  called  upon  to  contradict  or 
explain,  by  the  pressure  of  criminative  acts,  fully  proved^  than  his 
extrajudicial  silence  when  a  charge  is  made  to  him  or  in  his  pres- 
ence? The  silence  of  the  accused — the  omission  to  explain  or  con- 
tradict, when  the  evidence  tends  to  establish  guilt  is  a  fact  •«  the 
probative  effect  of  which  may  vary  according  to  the  varying  oondi* 
tions  of  the  different  trials  in  which  it  may  occur,  whidi  the  jury 
must  perceive,  and  which  perceiving  they  can  no  more  disregard 
than  one  can  the  light  of  the  sun,  when  shining  with  full  blaae  on 
the  open  eye. 

It  has  been  urged  that  this  view  of  law  places  the  prisoner  in  an 
embarrassed  condition.  Not  so.  The  embarrassment  of  the  prisoner, 
if  embarrassed,  is  the  result  of  his  own  previous  misconduct,  not  of 
the  law.  If  innocent,  he  will  regard  the  privilege  of  testifying  as  a 
boon  justly  conceded.  If  guilty,  it  is  optional  with  the  accused  to 
testify  or  not,  and  he  cannot  complain  of  the  election  he  may  make. 
If  he  does  not  avail  himself  of  the  privilege  of  contradiction  or  expla- 
nation, it  is  his  fault;  if,  by  his  own  misconduct  or  crime,  he  has 
placed  himself  in  such  a  situation  that  he  prefers  any  inferences 
which  may  be  drawn  from  his  refusal  to  testify,  to  those  which  must 
be  drawn  from  his  testimony  if  truly  delivered. 

The  instruction  given  was  correct  and  in  entire  accordance  with 
the  conclusions  to  which,  after  mature  deliberation,  we  have  arrived. 
State  V.  Barttetty  55  Me.  200;  Stcde  v.  LawrencSy  57  id.  575. 

It  appeared  that  at  some  of  the  sales  the  husband  of  the  defendant 
was  present  when  the  liquor  was  called  for  by  the  purchaser  and 
delivered  by  the  defendant. 

The  presiding  judge  was  requested  to  instruct  the  jury  ^that  if  any 
of  the  sales  were  made  by  the  wife  in  the  presence  of  her  husband, 
she  would  be  presumed  to  act  under  the  coercion,  compulsion  or  ili* 
rectioD  of  her  husband,  and  would  not  be  liable  for  such  sales." 
This  instruction  he  declined  to  give. 
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State  ▼.  Gleaves. 

It  is  a  general  rale  of  the  oommon  law,  that  if  a  married  woman  com- 
mit an  offense  in  the  presence  of  her  husband  (with  certain  excep- 
tionSy  of  which  the  unlawful  sale  of  intoxicating  liquors  is  not  ene), 
his  coercion  will  be  presumed,  and,  unless  rebutted,  the  wife  will  be 
entitled  to  an  acquittal  Such  is  the  law  of  England,  and  such  has 
always  been  regarded  the  law  in  this  country.  OotnmanwmxUh  y. 
NM,  10  Mass.  152.  A  married  woman  cannot  be  punished  for  a 
sale  of  intoxicating  liquors,  either  as  principal  or  as  agent  of  her 
husband,  if  he  is  near  enough  for  her  to  be  under  his  influence  and 
control,  even  if  he  is  not  in  the  same  room  with  her.  Oommonwealih 
V.  Burky  11  Gray,  487.  "The  law,"*  observes  Thomas,  J.,  ^regards 
her  as  not  in  the  exercise  of  her  own  discretion  and  will,  and,  there* 
fore,  as  incapable  of  committing  an  offense.''  In  CbmmanweaUh  y. 
JBagan,  103  Mass.  71,  the  complaint  was  for  an  assault  Mobton,  J., 
in  delivering  the  opinion,  says:  "  The  assault  of  which  the  defend- 
ant was  convicted  was  committed  in  the  immediate  presence  of  her 
husband,  and  the  presumption  of  law  is  that  she  acted  under  his 
coercion."    CammonweaUh  v.  Oann,  97  Mass.  547. 

When  the  wife  sells  intoxicating  liquors  in  the  absence  of  her  hus- 
band, she  may  be  indicted  as  a  common  seller.  ChmtnonweaUh  v. 
Murphy f  2  Gray,  510.  When  the  wife  offends  alone,  she  is  respon- 
sible for  her  offense  equally  as  if  sole.  8kUe  v.  Nehany  29  Me. 
329. 

But  the  presumption  of  law,  that  the  wife  committed  an  offense 
by  the  coercion  of  the  husband  when  he  was  present,  is  very  slight, 
and  may  be  rebutted  by  very  slight  circumstances.  The  presump- 
tion is  in  no  respect  conclusive.  While,  therefore,  the  first  portion 
of  the  request  was  legally  correct,  the  conclusion  contained  in  the 
last  clause,  that  she  ^  would  not  be  liable  for  such  sales,"  is  incorrect 
She  might  be  liable,  notwithstanding  the  presence  of  her  husband, 
for  the  attendant  circumstances  might  entirely  negative  influence  or 
coercion  on  his  part  The  request  did  not  recognize  the  distinction 
between  a  ^>n9na/a(n«  presumption  which  might  be,  and  a  conclu- 
sive presumption  which  could  not  be  contradicted,  but  was  so 
framed  as  to  give  to  the  former  the  force  and  effect  of  a  presump- 
tion of  law,  to  which  it  was  in  no  respect  entitled.  MarshaU  v. 
Oahesy  51  Me.  308. 

Now,  when  a  request  is  made,  it  must,  in  its  totality,  be  sound  law, 
else  it  is  properly  withheld.  It  is  for  the  party  making  a  request  to 
see  to  its  correctness  at  his  peril.  It  is  for  the  court  to  take  care 
Vol.  Vm.  —  64 
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that  the  instraotioiu  given  are  in  aoooidanoe  with  flie  law.  It  is 
no  part  of  its  duty  to  eliminate  the  errors  in  an  instmotion  which 
ihey  are  requested  to  gire— -to  select  a  portion  and  to  refose  the 
leddue  of  the  request 


Laxb,  plaintiff  y.  Dakvobts. 
(«»]te.sn.) 


Taiuuiti  in  oommon  have  seyend  freeholds,  and  are  not  obliged  to  Join  In  aa 
action  against  their  grantor  for  a  breach  of  the  corenants  ol  wanaa^  In  hla 
deed. 

Defendant  conyejed  to  plaintiff,  by  deed  of  warranty,  premises,  a  portion  of 
which  he  had  previously  oonveyed  and  given  possession  of  to  another.  The 
premises  were  subject  also  to  certain  easements,  such  as  a  right  of  way,  and 
the  right  to  maintain  a  dam.  ffM,  that  the  covenant  of  seisin,  so  far  as  it 
related  to  the  portion  previously  conveyed,  was  broken  at  the  date  of  the 
deed,  and  that  the  existence  of  the  outstanding  easements  was  a  breach  of 
the  covenants  of  warranty. 

AcTiOK  for  breach  of  covenant  bronght  by  Nathan  Lamb  against 
Waldo  Danforth.  The  deed  for  breach  of  the  covenantSy  in  which 
the  action  is  brought^  was  given  by  defendant  to  plaintiff  and  John 
Lamb,  dated  December  12, 1865,  and  purported  to  convey,  with  cov- 
enants of  warranty,  the  estate  described  therein.  It  appeared  that 
a  portion  of  the  premises  so  conveyed  had  been  conveyed  October 
11, 1849,  by  Stephen  Danforth,  Jr.,  father  of  defendant  (from  whom 
defendant  derived  title),  to  one  Dow  and  ethers.  The  deed  to  Dow 
also  contained  various  grants  of  easements  of  the  premises,  such  as 
a  right  of  way  to  a  stream  on  which  the  premises  bordered,  the 
right  to  maintain  a  dam,  to  use  the  shores,  etc.  Dow,  or  those 
claiming  under  him,  were  in  possession  of  the  portion  of  the  prem- 
ises conveyed  to  him  when  this  action  was  brought  The  case 
reported;  and,  if  maintainable,  the  action  was  to  stand  for  trial 

Bewail  <t  Blanchardf  for  plaintiff. 

i/.  H,  HiUiard,  for  defendant 
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Applston,  0.  J.  On  the  12th  December^  18669  tiie  defendaat, 
by  his  deed  of  warraaty,  conyeyed  to  the  plaintiff  and  one  John 
laanb  oertam  real  estate  in  Argyle.  To  a  portion  of  the  premises 
the  grantor  had  neither  title  nor  possession.  The  premises  oonveyed 
were  sabjeot  to  oertain  easements,  snoh  as  a  right  of  way,  the  right 
to  maintain  a  dam,  to  nse  the  shores,  eta 

The  deed  to  the  plaintiff  and  John  Lamb  was  to  them  as  tenants 
in  common.  Bnt  tenants  in  common  have  seyeral  freeholds,  and 
are  not  obliged  to  join  in  an  action  against  their  grantor  for  a 
breach  of  the  covenants  of  warranty  in  his  deed.  Sweti  y.  JPcUriek, 
11  Me.  179;  Hammond  on  Parties,  29;  R  S.,  ch.  104»  §  9. 

A  public  road  is  an  easement  the  existence  of  which,  oyer  a  lot  of 
land  conyeyed  by  deed,  with  covenants  of  warranty,  is  a  breach  of 
those  covenants.  Haynes  v.  Toung^  36  Me.  557.  So  is  a  private 
right  of  way.  Harhw  v.  Thomas,  15  Pick.  66.  In  OiUs  v.  DuffrOf 
1  Dner,  334,  the  defendant  assigned  a  lease,  covenanting  therein  that 
it  was  free  and  clear  of  all  former  grants,  bargains  and  incum- 
brances whatsoever.  A  prior  grant  of  a  privilege  of  the  use  of  a  wall 
on  the  premises,  as  a  party-wall,  was  held  a  breach  of  the  covenant 
The  former  grant  created  a  paramount  right  to  the  extent  of  the 
interest  granted.  So  here,  as  to  the  easements  previously  granted 
by  deed  upon  the  plaintiff's  land. 

The  plaintiff  is  in  possession  of  the  land  over  which  easements 
had  been  previously  granted.  The  exercise  of  those  rights  by  a 
stranger  having  a  paramount  title  is  a  disturbance,  or  rnterruptioD 
of  the  plaintiff's  quiet  enjoyment  of  the  premises  conveyed.  Spragiu 
v.  Bakery  17  Mass.  586.  The  defendant  conveyed  to  the  plaintiff 
a  tract  of  land  having  a  spring  thereon  with  covenants  of  seizin 
and  \farranty.  Prior  to  this  he  had  conveyed  to  another  the  right 
to  the  water  of  the  spring  and  of  drawing  it  away  by  an  aqueduct 
to  his  premises.  It  was  held  that  here  was  a  breach  of  the  cove- 
nant of  warranty.  Clark  v.  ConroSy  38  Vt  469.  So  in  this  case, 
the  outstanding  easements  prevent  the  plaintiff  having  a  clear  title 
to  the  land  deeded.  The  covenant  of  seizin,  so  far  as  relates  to  the 
land  previously  conveyed  to  Wm.  H.  Dow,  was  likewise  broken  at 
the  date  of  the  deed« 

There  is  a  breach  of  the  covenants  of  the  de&ndanfs  deed,  and 
bj  the  agreement  of  the  parties  the  case  is  to  stand  for  triaL 
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ViGOBBAUZ,  plaintifF,  t.  Limb  Bock  Ikbubavoi  Oa 

Marine  inrntrance — Hme  ptUoff. 

bi  Ml  Mtkm  on  a  polkj  of  mizino  SaraxMioe  on  a  Towel,  flflbeted  April  9,  IMft, 
^  for  one  yew  from  Merdi  14, 1806,  at  noon,"  it  appealed  that  the  agont  of 
the  company,  for  receiTing  and  forwarding  applications  in  hia  letter  of  April 
9,  stated  that  the  Teaeel ''was  at  Gibraltar  "March  14.  J3«Iii,  that  the  atale> 
ment  of  her  whereabouta  waa  immateriaL 

Under  a  time  poli<gr  of  marine  inaorance,  it  ia  immatezlal  where  the  veeiel  may 
be  at  the  inceptloii  or  tennination  of  the  riak. 

AcnoK  <m  a  policy  of  marine  inmuanoe  upon  a  yeaady  eflCeotod 
April  9, 1866,  ^for  one  year,  from  March  14, 1866,  at  noon«'*  The 
Tessel  was  injured  March  16-19,  1866.     The  opinion  stetea  the 

case. 

TaUman  dt  Larraiee,  for  phdntilL 
A.  P,  Oimld,  for  defendants. 

Appletok,  0.  J.  On  lOth  April,  1866,  the  defendants  inaoied 
the  plaintiff  and  whom  it  might  concern,  ^lost  or  not  lost,  tfrenty- 
two  hundred  dollars  on  the  ship  Thomas  Lord  for  one  year  from 
March  14, 1866,  at  noon."  Shortly  after  March  14th,  the  vessel  waa 
damaged  and  an  injury  sustained,  for  which  the  defendants  are 
responsible,  if  the  policy  attached.  The  policy  is  what  is  termed  a 
"  time  policy,"  and  in  such  case  it  is  immaterial  where  the  yessel  may 
be  at  the  inception  or  termination  of  the  risk.  It  is  not  pretended 
that  there  was  any  fraudulent  conduct  on  the  part  of  the  plaintifL 

The  insurance  was  effected  through  the  procurement  of  Bdwin 
Reed,  who  was  an  agent  of  the  defendants,  receiving  applications 
for  insurance,  and  forwarding  the  same  to  them,  for  which  service 
he  was  allowed  a  commission.  In  his  letter  to  them  of  April  9, 
1866,  requesting  an  insurance  ^^for  a  year  from  March  14,  1866, 
noon,"  he  writes,  ^^  she  was  at  Gibraltar  on  that  date." 

The  defense  is  that  this  statement  was  a  material  representation, 
and  not  being  strictly  accurate,  the  policy  never  attached. 
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Bat  the  lepresentatioii  cannot  be  regarded  as  material.  That  the 
defendants  did  not  so  regard  it  is  evidenoed  by  the  fact  that  no 
mention  is  made  of  it  in  the  policy.  In  Manly  y.  UhiM  JU.  di 
F.  Ins.  Co^  9  Mass.  86|  the  policy  was  ^^  for  one  year,  commencing 
t  he  risk  at  Barbadoes,  on  7th  December,  1810,  at  12  o'clock  at  noon 
of  said  day.''  In  fact,  the  yessel  had  left  Barbadoes  the  preceding 
day.  The  objection  was  taken  that  the  policy  never  attached,  but 
the  conrt  held  otherwise.  ^  When  the  insnranoe,"  obserres  Sbwall, 
J.,  'Ms  for  a  term  of  time,  the  t&rmini  of  the  risk  are  the  day  and 
hour  when  the  insurance  commences  and  when  it  terminates,  which 
last  may  be  expressed  by^the  term  of  its  continuance;  and  to  state 
the  place  where  the  risk  shall  be  understood  to  have  been  commenced, 
or  where  the  vessel  shall  be  when  it  terminates,  is  unusual,  and  con* 
sidering  the  uncertainty  incident  to  the  subject,  would  be  incon- 
venient •aadv  render,  the  existeiice  of  the  contract  uBoertain,  if  the 
parties  were  thereby  authorised  to  insist  upon  an  exact  coincidence 
of  time  and  place."  In  Martin  v.  The  Fishing  Insurance  Oo^  20 
Pick.  389,  a  vessel  was  i^isured  **  at  and  from  Calais,  Maine,  on  the 
16th  day  of  July,  at  noon,  to  and  from  all  ports  and  places  to  which 
she  may  proceed  in  the  coasting  business  for  six  months."  It  was 
held,  that  the  policy  attached,  though  there  was  no  evidence  that 
the  vessel  was  prosecuting  her  voyage  from  Calais,  on  the  day  named, 
neither  party  knowing  where  the  vessel  was  then,  and  it  being  their 
intention  to  insure  on  time,  without  regard  to  where  the  vessel  might 
then  be.  Much  more  in  the  case  at  bar  should  the  policy  be  deemed 
to  attach,  as  there  is  no  reference  whatever  to  place,  but  the  risk 
commences  and  terminates  at  definite  periods  of  time. 

But  if  the  law  were  otherwise,  it  is  difficult  to  perceive  what 
grounds  of  complaint  the  defendants  can  have.  It  does  not  appear 
that  the  plaintiff  made  any  statements  to  the  broker  as  to  the  locality 
of  the  vessel,  or  authorized  him  to  make  any  to  the  defendants,  or 
that  he  knew  any  thing  as  to  where  the  vessel  was  on  the  14th 
March.  Beed  was  a  part-owner  of  the  Thomas  Lord,  and  made  the 
Btatement  on  his  own  account  from  aught  that  appears.  It  is  not 
protended  that  his  conduct  was  in  the  slightest  degree  dishonest 
He  was  the  agent  of  the  defendants  in  procuring  the  insurance,  and 
if,  without  authority  from  the  plaintiff,  he  made  a  representation 
which  was  not  strictly  true,  the  plaintiff,  who  neither  directed  nor 
desired  it,  should  not  suffer  therefor. 

But  it  is  not  that  there  was  any  misrepresentation.    It  is  conceded 
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that  the  venel,  at  the  time  from  which  the  policy  b^gin%  wae  in  the 
Bay  of  Oibraltar,  and  within  the  general  anchoring  ground.  Indeed, 
the  plaintifTs  witnesses  testify  that  it  is  considered  rather  an  open 
bay  than  a  proper  harbor. 

The  plaintiff  is  entitled  to  recover.  The  damages  hare  been 
agreed  upon  at  1512.45.  From  this  snm  is  to  be  deducted  the  pre- 
minm  note  of  (382  and  interest,  and  a  default  is  to  be  entered  for 
the  balance  with  interest  from  the  date  of  the  writ. 


^tm 


BiLTOK  it  alf  plaintiffs,  t.  Bubopiak  &  Nobthbsh  Bailwat  Oa 

BaUroad  eompanff^in^uriM  to  €k(t&imimg  propmiff  ia  sMMfriMMv  *^mhL 

BmpandMit  $ypmior.  .   . 

•       « 

A  lailroad  company  employed  a  contractor  to  oonntmet  **  onder  the  general 
supervision  of  the  chief  engineer  of  the  company/'  a  portion  of  its  road ;  and 
the  sab-contractors  and  their  employees  committed  Tarions  trespasses  and 
injuries  on  the  lands  of  plaintiffii.  HM,  that  the  company,  not  having 
directed  the  acts  complained  of,  nor  having  any  control  over  the  persons  who 
committed  them,  and  the  injuries  not  being  the  natural  reeult  of  the  work 
contracted  to  be  done,,  plaintiff  could  not  recover  of  the  company ;  notwith* 
standing  the  statutes  provided  that  the  company  should  be  liable  "  for  tres* 
jMUBses  and  injuries  to  lands  and  buildings  a4Joining  or  in  the  vicinity  of  its 
road,  committed  by  a  person  in  its  employ  or  occssioned  by  Its  order."  The 
statutory  provision  does  not  embrace  the  acts  of  contractors. 

AcnoK  to  recover  damages  for  trespass  apon  and  injury  to  plain- 
tiffs'  lands,  throngh  which  defendants'  railroad  was  located.  The 
acts  complained  of  were  the  building  of  a  tote  road  throngh  plain- 
tiffs' lands,  outside  the  location  of  the  railroad ;  also  the  kindling 
of  fires  and  negligently  permitting  them  to  spread  and  bum  plain« 
tiffs'  timber,  and  the  taking  of  timber  for  building  hovels  and  campa 
The  opinion  states  the  case. 

/.  i£  0.  F.  Oranger  and  Madigan  dk  Donwarth^  for  plaintiffs. 

J.  W.  Emery  and  C.  P.  Stetson,  for  defendants. 
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Applbtok,  G.  J.  In  1850,  the  defendant  ooiporation  obtained  a 
chiirter  to  build  a  railroad  from  Bangor  to  Mattawamkeag;  and  thence 
to  the  boundary  line  of  New  Bronswick.  The  charter  expired  sey- 
eral  times,  but  was  reviyed  from  time  to  time,  and,  ultimately,  Dd> 
c!cmber  81, 1872,  was  fixed  for  the  final  completion  of  the  road. 

On  7th  August,  1865,  the  defendant  corporation  entered  into  a 
contract  with  Pierce  &  Blaisdell  for  the  construction  of  a  railroad 
from  Bangor  to  St  John,  in  New  Brunswick.  It  was  specified  therein 
that  the  work  should  **  be  constructed  under  the  general  superyision 
and  direction  of  the  chief  engineer  of  said  company,  as  required  by 
the  contract  and  spedfioation;  ^  and  that  the  railroad  was  ^^  to  ^ 
built  on  the  line  as  located,  or  to  be  located  and  marked  out  by  the 
engineers  of  the  company." 

This  contract,  by  the  consent  of  the  defendant, was  assigned  by  Pierce 
&  Blaisdell  to  the  International  Bailway  Construction  and  Trans* 
portation  Company.  On  24th  May,  1869,  this  company  contracted 
with  Brooks  ft  Byan  ^  to  construct,  build,  complete  and  finish  in  a 
good,  substantial  and  workmanlike  manner,  under  the  superintend- 
ence of  the  chief  engineer  of  the  E.  &  N.  A.  B.  Co.,  for  the  time 
being,"  all  the  work  within  certain  limits  defined  in  said  contract,  at 
a  certain  sum  per  mile.  Brooks  ft  Byan  were  to  make  good  any 
damages  to  the  adjoining  lands  caused  by  blasting  and  remoying 
fences,  etc. 

On  Noyember  1, 1869,  Brooks  ft  Byan  contracted  with  Riley  & 
Bunston  for  all  the  grading,  etc.,  of  the  portion  of  the  railway 
between  stations  No.  650  and  No.  746,  the  work  to  be  done  in  accord- 
ance with  the  contract  of  May  24, 1869,  between  said  International 
Bailway  Construction  and  Transportation  Company  and  said  Brooks 
&  Byan.  There  was  likewise  a  similar  contract  between  Brooks  & 
Byan  and  Wiseman  for  the  grading  between  stations  No.  800  and 
No.  854. 

The  acts  of  which  complaint  is  made,  and  for  which  damages  are 
sought  to  be  recoyered,  are  those  of  Biley  ft  Bunston  and  of  Wise- 
man, or  of  those  in  their  employ.  The  relation  of  master  and  ser^ 
yant  did  not  exist  between  them  and  the  defendants.  They  were 
not  under  the  direction  and  control  of  the  defendants.  They  were 
not  employed  and  could  not  be  dismissed  by  the  defendants.  They 
were  sub-contractors  or  the  servants  of  sub-contractors.  The  sub- 
contractors were  responsible  to  those  with  whom  they  had  contracted^ 
and  their  servants  to  those  in  whose  seryice  they  were  laboring. 


432  MAINE. 

Eaton  T.  Bniopeaii  &  NorUiem  Ballwftj  Co. 

When  the  contract  is  to  do  an  act  in  itself  lawful,  it  is  presumed 
it  is  to  be  done  in  a  lawful  manner.  Unless,  therefore,  the  relation 
of  master  and  servant  exists,  the  party  contracting  is  not  responsible 
for  the  negligent  or  tortious  acts  of  the  person  with  whom  the  con- 
tract is  made,  especially  if  those  acts  are  outside  of  the  contract  If 
the  injury  was  the  natural  result  of  work  contracted  to  be  done,  and 
it  could  not  be  accomplished  without  causing  the  injury,  the  person 
contracting  for  doing  it  would  be  held  responsible.  ButUr  t. 
BufUer,  7  H.  &  N.  826.  In  Reedie  v.  Tke  London  Ji  N.  W,  R.  Oo^ 
4  Ezch.  244,  a  company  empowered  by  act  of  parliament  to  construct 
a  railway,  contracted  under  seal  with  certain  persons  to  make  a  per* 
tion  of  iJie  line,  and  by  the  contract  reserved  to  themselves  the  power 
of  dismissing  any  of  llie  contractors  or  workmen  for  incompetence. 
The  workmen,  in  constructing  a  bridge  over  a  public  highway,  neg* 
ligently  caused  the  death  of  a  person  passing  beneath  the  bridge;  by 
allowing  a  stone  to  fall  upon  him.  It  was  held,  in  a  suit  by  the 
administratrix,  that  the  company  was  not  liable.  In  Overton  v.  Freo- 
man,  73  E.  C.  L.  866,  A  contracted  with  parish  officers  to  pave  a 
certain  district,  and  entered  into  a  sub-contract  with  B,  under  which 
the  latter  was  to  do  the  paving  of  the  street,  the  materials  being 
supplied  by  A  and  brought  to  the  spot  in  carts.  Preparatory  to 
paving,  the  stones  were  laid  by  laborers,  in  the  employ  of  B,  on  the 
pathway,  and  there  left  unguarded  during  the  night,  so  as  to  obstruct 
the  same.  The  plaintiff  fell  over  them  and  was  injured.  It  was 
held  that  B  was  responsible  for  the  negligence,  and  not  A.  '^I 
think,"  says  Maule,  J.,  *^  the  present  case  falls  within  the  principle 
of  those  authorities  which  have  decided  that  the  sub-contractor,  and 
not  the  person  with  whom  he  contracts,  is  liable  civilly,  as  well  as 
criminally,  for  any  wrong  done  by  himself  or  his  servants  in  the 
execution  of  the  work  contracted  for/'  In  Peachey  v.  Rowland^  76 
R  0.  L.  181,  the  defendants  contracted  with  certain  individuals  to 
coj^struet  a  drain  in  a  public  highway,  who  employed  one  G  to  fill 
in  the  earth  over  the  brick  work,  and  to  carry  away  the  surplus.  C 
left  the  earth  so  much  raised  above  the  level  of  the  road  that  the 
plaintiff,  driving  by  in  the  dark,  was  thereby  upset  and  injured.  It 
WAS  held  that  the  defendants  were  not  responsible  for  the  negligence 
of  (J.  The  defendant  employed  somebody  to  do  what  might  be  done 
in  a  proper  and  safe  manner.  It  was  done  negligently  and  improp- 
erly, and  the  plaintiff  was  injured,  but  it  was  not  thus  done  by  the 
defendants,  nor  at  their  instance,  and  they  were  not  held  responsi- 
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Ue»  So  in  the  case  at  bar,  the  negligent  or  tortious  acts  of  the  sub- 
contractors or  of  their  servants  were  not  the  acts  of  the  defendantB, 
and  if  not  their  acts,  nor  done  by  their  procurement,  the  sub-con- 
tnui:oTB,  or  the  servants  committing  them,  alone  are  liable. 

In  conformity  with  these  views  are  the  decisions  in  this  country. 
In  Blake  v.  Ferris,  5  N.  Y.  48^  it  was  held  that  the  defendMits,  who 
had  a  license  from  the  city  of  New  York  to  construct  at  their  own 
expense  a  sewer  in  a  public  street,  and  who  had  engaged  anoth^ 
person  to  do  it  by  contract,  to  construct  it  at  a  stipulated  price  for 
the  whole  work,  were  not  liable  to  third  persons  for  any  injury 
resulting  from  the  negligent  manner  in  which  the  sewer  was  left  at 
night  by  the  workmen  engaged  in  its  construction.  The  doctrine 
there  held  was,  that  the  immediate  employer  of  the  servant,  whose 
negligence  occasions  the  injury,  is  alone  responsible  for  the  negli- 
gence of  such  servant  These  views  were  affirmed  in  Pack  v. 
Mayor,  etc^  of  New  York,  8  N.  Y.  222.  In  Kelly  v.  Mayor,  etc*,  of 
New  York,  11  id.  432,  the  corporation  of  the  city  of  New  York 
had  ordered  a  street  to  be  graded,  and  contracted  with  a  person  to 
do  the  grading.  It  was  held  that  they  were  not  liable  for  damages 
occasioned  by  the  negligence  of  the  person  who  had  contracted  to 
do  this  work,  or  of  the  laborers  in  his  employ.  In  Olark  v.  Ver* 
mont  and  Canada  R.  R.  Go.,  28  Vt  103,  and  in  Pawlet  v.  The  Rut-- 
lafid  and  Washington  R.  R,  Co.,  28  id.  297,  it  was  held  that  the 
defendants  were  not  liable  for  the  negligent  or  tortious  acts  of  the 
sorvauts  of  those  who  had  contracted  to  do  certain  work  for  these 
corporations ;  that  no  privity  existed  between  such  servants  and  the 
corporations.  *^  Though  it  may  be  assumed  in  the  case  before  us," 
remarks  Bbhtkbt,  J.,  in  the  last-named  case,  ^  that  a  public  nuisance 
had  been  committed  by  the  servants  of  the  sub-contractor,  and  a 
particular  injury  has  resulted  therefrom  to  Phelps,  and  for  which 
the  town  of  Pawlet  had  been  compelled  to  make  satisfaction,  yet  we 
cannot  discover  any  privity  existing  between  the  defendants  and 
the  employees  of  the  sub-contractor.  The  contract  made  for  the 
building  of  the  abutments  to  the  bridge  was  for  a  lawful  purpose, 
and  in  no  way  involved  the  commission  of  a  wrong,  and  the 
employees  of  the  sub-contractor  were  not  the  servants  of  the  defend- 
ants nor  under  their  control."  In  Cuff  v.  27ie  Newark  and  New  York 
R.  R,  Co,,  9  Am.  Law  Heg.  N.  S.  541,  the  question  under  discussion 
was  very  carefully  considered  and  examined  by  the  supreme  court  of 
New  Jersey,  and  with  like  conclusions.  ^^  The  rule  is  now  firmly 
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eBtabliflhed,"  remarked  Dbpue,  J.,  'Hhat  when  the  owner  of  luidi 
underfcakes  to  do  a  work  which,  in  the  ordinary  mode  of  doing  it,  is 
a  noisanoe,  he  is  liable  for  any  injuries  which  may  result  from  it  to 
third  persons,  though  the  work  is  done  by  the  contractor  ezendsiQg 
an  independent  employment  and  employing  his  own  servants.  But 
when  the  work  is  not  in  itself  a  nuisance,  and  the  injury  results 
from  the  negligence  of  such  contractor  or  his  servants  in  the  execu- 
tion of  it,  the  contractor  alone  is  liable,  unless  the  owner  is  in 
default  in  employing  an  improper  and  unskillful  person  as  the 
contractor." 

In  Cattahan  y.  Burlington  A  Missouri  River  R.  R.  Co.,  23  lows, 
562,  the  plaintiff  sought  to  recover  compensation  for  damage  done 
to  his  timber,  and  by  a  fire  negligently  set  by  by  the  employee  of  a 
sub-contractor  with  the  defendant  corporation,  for  the  purpose  of 
clearing  the  way  of  trees,  logs,  brush,  and  rubbish.  The  contract 
provided  that  the  way  should  be  cleared  of  all  trees,  etc.,  by  removal 
or  burning,  as  the  engineer  should  direct,  before  the  grading  should 
be  commenced.  The  engineer  ordered  the  burning,  which,  by  the 
negligence  of  the  person  who  set  the  fire,  escaped  on  the  plaintiff's 
land,  doing  there  much  injury,  and  the  question  presented  was 
whether  the  railroad  corporation  was  responsible  for  the  negligence 
of  a  servant  of  a  sub-contracton  In  delivering  the  opinion  of  the 
court,  Beck,  J.,  says :  ^^If  the  person  sought  to  be  charged  under  the 
rule  as  employer  did  not  contract  with  the  party  committing  the 
wrongful  act  for  his  labor  or  services,  and  is  not  directly  liable  to 
him  for  compensation  for  such  labor  or  services,  and  has  no  such 
control  over  him  as  will  enable  the  employee  to  direct  the  manner 
of  performing  the  labor  or  services,  he  is  not  liable  for  the  wrongful 
act  of  the  agent  or  servant.  In  order  to  create  the  liability,  it  is 
especially  necessary  that  the  control  of  the  employee  over  the  ser- 
vant should  be  of  such  a  character  as  to  enable  him  to  direct  the 
manner  of  performing  the  services,  and  to  prescribe  what  particular 
acts  shall  be  done  in  order  to  accomplish  the  acts  intended." 

The  same  views  have  received  the  sanction  of  the  highest  judicial 
tribunals  in  Ireland.  In  Oilbert  t.  Haipin,  3  Irish  Jurist,  N.  S.  300, 
the  plaintiff,  as  owner  of  the  schooner  Paddy,  brought  an  action 
against  the  defendant  as  secretary  to  the  commissioners  empowered 
to  improve  the  harbor  of  Wicklow,  to  recover  damages  for  its  loss 
by  reason  of  the  negligence  of  commissioners,  who  had  caused  to  be 
placed  certain  piles,  eta,  and  neglected  to  place,  or  caused  to  ba 
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placed^  any  lights  or  to  use  any  other  reasonable  precantic^  to  guard 
Tossels  from  being  driven  thereon. 

The  defendants  pleaded^  among  other  pleas^  that  they  committed 
the  execution  of  the  work  to  their  contractor,  John  Killien,  and 
that  at  the  time,  etc.,  the  said  piles  were  still  in  the  possession  and 
under  the  control  of  the  said  Killien. 

Obeek,  B.J  in  delivering  his  opinion,  says :  ^^I  think  the  case  falls 
within  the  rule  that  the  contractor,  and  not  the  employee,  ought  to 
be  liable/' 

" There  is  a  plain  difference,*'  remarks  Richards,  B.,  **  between 
the  case  of  master  and  servant,  and  that  of  employee  and  contractor. 
The  employee  was  authorized  to  perform  the  work,  and  he  author- 
ized the  contractor.  No  man  would  drive  down  piles  in  a  navigable 
river,  without  being  authorized.  Therefore,  I  think  it  was  the  con- 
tmctor's  duty  to  have  apprised  his  employer  that  this  work  had 
come  to  such  a  stage  that  it  was  necessary  to  get  lights  to  prevent 
accidents.  It  was  not  to  be  expected  that  the  commissioners  would 
be  on  the  ground  on  all  occasions  to  see  what  might  be  required  to 
guard  against  danger.  The  contractor  failed  in  performing  his 
duty,  and  I  think  he  ought  to  be  liable,"  "The  question,"  says 
Peknefatheb,  B.,  *^  is,  who  is  liable.  If  the  contractor,  the  commis- 
donors  are  not  liable,  for  it  is  clear,  from  all  the  cases,  that  if  the 
contractor  is  liable  the  employee  is  not  It  appears  to  me,  that  if 
it  was  the  duty  of  the  contractor  to  put  these  lights,  his  employees 
were  not  bound."  "The  principle  of  law  is  clear,"  remarks  Pigot, 
G.  B.,  "  that  when  a  person  is  engaged  by  contract  to  do  a  certain 
work,  the  contractor  and  not  the  employee  is  liable  for  this." 

Such,  too,  is  held  to  be  the  law  in  Scotland.  In  McLean  v.  Bus* 
sell,  McNee  &  Co,,  9tli  March,  1850,  22  Jur.  394,  it  was  decided  that 
when  a  person  contracts  with  one  man  to  do  a  piece  of  work,  and 
the  latter  sub-contracts  with  another,  the  sub-contractor  alone  is 
liable  for  any  damage  committed  in  the  course  of  the  work  by  him." 
This  view  of  the  law  was  again  sustained  by  the  same  court  in 
Shield  V.  Edinburgh  <t  Glasgow  Railway  Co.,  28  Jur.  539. 

The  plaintiff,  in  support  of  this  suit,  relies  upon  the  case  of  Bush 
V.  Steinman,  1  B.  &  P.  404;  the  case  was  this:  A,  having  a  house 
by  the  roadside,  contracted  with  B  to  repair  for  a  stipulated  sum; 
n  contracted  with  0  to  do  the  work;  0  with  D  to  furnish  the  mate- 
rials; the  servant  of  D  brought  a  quantity  of  lime  to  the  house, 
»nd  placed  in  the  road,  by  which  the  plaintiff's  carr'age  was  over 
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fcurned.  Held,  that  A  was  answerable  for  the  damage  sustainedi 
Without  particulai*Iy  examining  the  reasoning  of  the  courts  it  is 
Buffieiant  to  say  that  it  has  been  long  since  overruled  in  England 
and  in  this  country,  as  will  abundantly  appear  by  the  cases  cited. 
It  is  true  the  case  is  cited  with  approbation  in  Lowell  y.  Boston  d 
Maine  Railroad,  23  Pick.  24,  but  subsequently,  upon  an  elaborate 
and  careful  review  of  the  authorities^  it  was  overruled  in  Hilliard 
T*  Riclmrdsony  3  Gray,  349.  It  can  no  longer  be  deemed  an  author- 
ity on  the  other  side  of  the  Atlantic 

The  next  case  cited  in  support  of  this  claim  is  Lowell  v.  B.  dk  M, 
&  £.,  23  Pick.  24,  but  so  far  as  that  rests  upon  Bv^h  v.  Steinman, 
as  has  been  already  seen,  it  has  been  overruled.  " The  accident"  in 
that  case,  observes  Thomas,  J.,' in  Hilliard  v.  Richardson,  *'  occurred 
from  the  negligence  of  a  servant  of  the  railroad  corporation,  acting 
under  their  express  ordei's.  The  case,  then,  of  Lowell  v.  Boston  £ 
Lowell  Railroad  stands  perfectly  well  upon  its  own  principles,  and 
is  clearly  distinguishable  from  the  case  at  bar.  The  court  might  weU 
say,  that  the  fact  of  IN'oonan,  being  a  contractor  for  this  section, 
did  not  relieve  the  corporation  from  the  duties  or  responsibility  im- 
posed on  them  by  their  charter  and  the  law,  especially  as  the  failure 
±Q  replace  the  barriers  was  the  act  of  their  immediate  servant,  act- 
ing xmder  their  orders."  The  defendants  in  the  present  case  would 
be  liable  for  any  and  all  wrongful  acts  done  by  their  ''  immediate 
.flervant,  acting  under  their  orders,"  They  should  not  be  held 
re^Kinsihle  for  the  torts  of  a  contractor  engaged  to  do  a  specified 
•work,  lawful  in  itself,  which  might  be  performed  without  interfer- 
ing with  rights  of  others,  nor  for  the  torts  of  his  servants,  whom 
they  never  employed,  over  whom  they  had  no  control,  and  whom 
ihey  could  not  dischai^e. 

In  Wytnan  v.  Penobscot  J  Kennebec  R.  R.  Co.,  46  Me.  162,  the 
train  by  which  the  injury  was  caused  was  ^^  run  under  the  direction 
o£  the  company  and  under  their  control,"  and  it  was,  consequently, 
held  liable.  In  Veazie  v.  Penobscot  R.  R,  49  Me.  119,  the  plaintiff 
town  sought  to  recover  of  the  defendant  corporation  the  amount  it 
had  been  compelled  to  pay  in  consequence  of  a  defect  in  a  highwaj 
<>ecaffloned  by  their  neglect  The  injury,  it  is  stated  in  Phillips  v, 
Veasda,  40  Me.  &8,  waa  occasioned  ''by  the  acts  of  the  Penobscot 
Kailroad  Company,  in  constructing  their  road  over  that  of  the 
defendants."  The  decision  in  Veazie  v.  Penobscot  Railroad  Co.  is 
{ilaoed  on  the  ground  that  the  work  causing  the  injury  was  done 
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**  aocording  to  the  plans  and  directions  of  the  chief  engineer  of  said 
coDipany/'  It  is  undoubtedly  true,  that  when  the  contractor  is  to 
follow  the  directions  of  an  engineer  of  the  contracting  corporation, 
and  he  is  directed  by  such  engineer  to  do  an  unauthorized  and  ille- 
gal act,  the  corporation,  thus  acting  by  its  agent,  would  be  held 
liable.  But  if  the  engineer  gives  no  such  directions,  and  the  tor- 
tious acts  of  the  contractor  or  of  his  servants  are  of  his  or  their 
mere  motion,  and  without  such  direction  or  authority,  it  is  diffi- 
cult to  perceive  why  a  railroad  corporation,  in  such  case,  should  be 
held  any  more  liable  for  such  torts  of  a  contractor  than  an  individual, 
or  a  city,  or  any  corporation.  If  the  contract  is  a  legal  one,  the 
acts  contracted  to  be  done  are  legal,  the  wrongful  acts  of  the  con- 
tractor are  his  own,  and  not  those  of  the  party  with  whom  the  con- 
tract is  made.  It  is  different  when  the  relation  of  master  and  ser- 
vant exists. 

The  case,  therefore,  of  Veazie  v.  Penobscot  Railroad  Co.  is  in  ac- 
cordance with  all  the  authorities,  if  these  wrongful  or  negligent  acts 
were  done  by  the  specific  direction  of  their  engineer. 

The  other  ground  upon  which  the  decision  is  pLoced,  that "  the 
company  must  be  responsible,  whatever  contracts  they  may  make,** 
for  the  torts  of  those  with  whom  they  contract,  can  hardly  be  sus- 
tained to  such  an  extent  The  authorities  already  cited  abundantly 
show  that  for  the  neglects  and  torts  of  contractors  or  their  servants, 
railroad  corporations  are  not  to  be  governed  by  other  or  different 
rules  than  those  applicable  to  other  corporations  or  to  individuals. 

The  fact  that  it  is  specified  in  the  original  contract  with  Pierce  & 
Blaisdell  that  "the  work  shall  be  constructed  under  the  general 
supervision  of  the  chief  engineer  of  said  company,  as  required  by 
this  contract  and  specifications,'*  does  not  necessarily  render  the 
defendant  corporation  liable  for  whatever  the  contractor  or  their 
servants  may  wrongfully  do.  The  corporation  is  not  to  be  held  for 
an  illegal  act  not  contracted  to  be  done,  nor  directed  by  their  engi- 
neer, and  in  no  way  sanctioned  by  corporate  action.  In  Sieel  v.  77«« 
Southeastern  Railway  Co.,  81  E.  0.  L.  660,  the  work  was  to  be  done 
by  the  contractor  according  to  plans  prepared  by  and  under  the 
superintendence  of  the  company's  surveyor,  yet  the  railway  com- 
pany was  held  not  responsible  for  any  injury  resulting  to  a  thirij 
person,  from  the  negHgent  manner  in  which  the  work  was  done  by 
inch  contractor.  It  was  not  caused  by  the  company  or  by  any 
fervant  in  their  employ.    In  Kelly  v.  Mayor,  etc.,  of  New  York,  1 1 
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N.  Y.  435,  the  work  was  to  bo  done  ^'  under  the  direction  and  to  the 
entire  satisfaction  of  the  commissioner  of  repairs  and  supplies,  and 
the  suryeyor  haying  charge  of  the  work/'  yet  the  city  was  held  not 
responsible  for  damages  caused  by  the  negligences  of  workmen  in 
the  employ  of  the  city,  "  The  clause  in  question/*  obseryes  Selden, 
J.,  "clearly  gaye  the  corporation  no  power  to  control  the  contractor 
in  the  choice  of  his  seryant.  That  he  might  make  his  own  selec- 
tion will  not  be  denied.  The  right  of  selection  lies  at  the  founda- 
tion of  the  responsibility  of  a  master  or  principal  for  the  acts  of  his 
seryant  or  agent"  To  the  same  effect  was  the  cases  of  Pack  y.  Mayors 
etc.,  of  New  Fork,  4  Seld.  222;  Ouff  j.N.SK  T.  R.  R.  Co.,  9  Aul 
Beg.  N.  S.  541.  In  Hobbit  y.  The  London  £  JV.  W.  Ry.  Co.,  4  Exch. 
253,  the  company  by  their  contract  resenred  to  themselyes  the  power 
of  dismissing  any  of  the  contractor's  workmen  for  incompetence. 
"Our  attention/'  obseryes  Rolfe,  B.,  "was  directed,  during  the 
argument,  to  the  proyisions  of  the  contract^  whereby  the  defendants 
had  the  power  of  insisting  on  the  remoyal  of  careless  or  incom- 
petent workmen,  and  so  it  was  contended  they  must  be  responsible 
for  their  non-remoyal.  But  the  power  of  remoyal  does  not  seem  to 
yary  the  case.  The  workman  is  still  the  seryant  of  the  contractor 
only,  and  the  fact  that  the  defendant  might  haye  insisted  on  his 
remoyal  if  they  thought  him  careless  or  unskillful,  did  not  make 
him  their  seryant." 

Though  a  person  employing  a  contractor  is  not  responsible  for 
the  negligence  or  misconduct  of  the  contractor  or  his  seryants  in 
executing  the  act,  yet  if  the  act  is  wrongful,  the  employer  is  respon- 
sible for  the  wrong  so  done  by  the  contractor  or  his  seryants,  and  is 
liable  to  third  persons  for  damages  sustained  by  such  wrong-doing. 
Ellis  y.  Sheffield  Oae  Consumer  Co.,  75  E.  C.  L.  767.  So  if,  in  the 
present  case,  the  contract  was  to  do  a  wrongful  act,  the  defendants 
must  be  held  liable  for  damages  occasioned  thereby.  Or,  if  the 
defendants'  engineer  directed  the  contractors  to  do  what  was 
illegal  and  unauthorized,  as  by  working  outside  of  the  limits  of  the 
true  location,  the  defendants  must  be  held  liable  for  any  trespasses 
thus  committed. 

By  B.  S.  1857,  chapter  61,  section  23,  "Legal  and  sufficient  fences 
are  to  be  made  on  each  side  of  land  taken  for  a  railroad,  when  it  passes 
through  inclosed  or  improyed  land  or  wood-lots  belonging  to  a  farm 
before  the  construction  of  the  road  ia  commenced,  and  they  are  to 
be  maintained  and  kept  in  repair  by  the  corporation.    For  any 
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aeglect  of  it  during  the  constrnction  of  the  road,  and  for  injuries 
thereby  occasioned  by  its  servants,  agents,  or  contractors,  the  direc- 
tors are,  jointly  and  severally,  personally  liable/' 

By  section  25,  **  l^e  corporation  is  liable  for  trespasses  and  injuries 
to  lands  and  buildings  adjoining,  or  in  the  vicinity  of  its  road,  com- 
mitted by  a  person  in  its  employ,  or  occasioned  by  its  order,  when 
the  party  injured  has,  within  sixty  days  thereafter,  given  notice  of 
it  to  the  corporation;  bat  its  liability  does  not  extend  to  acts  of 
willful  and  malicious  trespass. 

An  individual  in  the  employ  of  the  company  is  not  a  person  con- 
tracting with  the  company  to  do  and  perform  a  certain  contract. 
The  difference  between  the  contractor  and  servant,  or  employee  of 
the  company,  is  recognized  by  the  statute.  The  provisions  of  section 
25  apply  only  to  those  of  the  corporation,  or  those  acting  under  its 
orders. 

The  provisions  of  section  23  embrace  contractors.  As  con- 
tractors are  included  in  one  section,  and  omitted  in  the  other,  we 
must  deem  it  to  have  been  for  some  purpose,  and  that  when  they 
are  omitted,  it  was  not  the  intention  of  the  legislature  that  they 
should  be  included. 

We  think,  therefore,  that  the  corporation  is  not  to  be  held  respon- 
sible under  this  section  for  the  torts  of  contractors  or  the  servants 
of  contractors. 

[The  remainder  of  the  opinion  is  not  of  general  interest,  being 
de~f  oted  entirely  to  the  question  as  to  whether,  in  fact,  the  road  had 
been  built  outside  of  the  location,  and  to  determine  this  questioo 
the  case  was  ordered.] 

To  stand  for  trial 
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fSro  partneiB  cannot  maintain  a  joint  action  of  account  againn  a  third,  U 
recover  their  share  of  the  net  profits  received  hj  him,  in  the  absence  of  ai 
independent  promise  or  of  an  a^mitment  of  the  partnership  matten^ 
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Action  of  account  brought  by  Farrar  and  Webber^  plaiLtilby 
jointly,  against  Pearson,  defendant.  At  the  trial,  it  appeared  that 
plaintiffs  and  defendant  were  partners  in  1867  engaged  in  the 
hunting  business,  each  partner  to  share  equally  in  the  profits;  that 
they  killed  seyeral  moose,  some  of  which  were  sold  by  defendant, 
the  proceeds  of  which,  together  with  other  funds  collected  by  him, 
he  had  not  paid  oyer;  and  that  defendant  told  plaintiff  Farrar 
he  would  pay  him  as  soon  as  he  had  the  money^  and  told  plaintiff 
Webber  that  he  had  received  no  more  money  than  he  had  paid  out 
Defendant  moved  a  nonsuit  on  the  ground  that  plaintiffs  could  not 
jointly  maintain  the  action.  The  motion  was  denied,  and  defendant 
was  ordered  to  account     Defendant  alleged  exceptions. 

P.  0.  White,  for  plaintiffs. 

A.  Sanborn,  for  defendant 

Appletok,  C.  J.  This  is  an  action  of  account  "Account 
render,**  observes  Gibson,  J.,  in  Geary  v.  Cunninglmm^  10  S.  &  R. 
280,  "is  at  best  but  a  clumsy  remedy,  and  so  greatly  inferior  to  a 
bill  in  equity,  that  it  is  in  England  abandoned  altogether."  It  is^ 
however,  still  retained  in  this  State. 

At  the  trial  at  nisi  priue,  the  presiding  justice  rendered  the 
interlocutory  judgment,  quod  computet,  to  which  exceptions  were 
taken.  The  question  presented  is,  whether  the  plaintiffs,  upon  the 
evidence  produced,  were  entitled  to  this  judgment 

The  plaintiffs  and  defendant  were  partners.  There  has  been  no 
adjustment  of  the  affaiilB  of  the  partnership,  and  no  balance  ascer* 
tained.  The  interests  of  the  several  partners  inter  sese  were  several. 
There  is  nothing  showing  or  tending  to  show  any  interest  on  the 
part  of  these  plaintiffs,  which  alone  would  entitle  them  to  maintain 
a  joint  action  against  their  copartner.  There  is  no  express  promise 
proved,  and  nothing  from  which  one  can  be  implied. 

In  WAelen  v.  Wainumgh,  15  S.  &  IL  153,  this  form  of  action  was 
brought  by  one  partner  against  two,  and  it  was  held  not  to  be  main- 
tainable unless  a  joint  liability  was  shown.  "  When  the  objection 
was  first  made,  that  there  could  not  be  a  verdict  and  judgment  for 
Uie  plaintiff  quod  computet,  unless  the  jury  found  a  joint  liability 
of  the  defendants  to  render  an  account,  I  was  impressed,"  observes 
DiTKOAK,  J., ''  with  an  opinion  that  it  was  unanswerable.  It  seemed 
to  me  that  H  would  be  unsettling  the  first  foundations,  to  say  that 
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one  man  should  be  answerable  for  another,  when  there  was  no 
express  contract,  and  when,  from  the  nature  of  the  consideration, 
there  could  be  none  implied.  I  did  not  then  believe  it  to  be  law, 
and  so  instructed  the  jury,  that  on  the  plea  of  never  bailiffs  or 
receivers  of  the  plaintiffs,  unless  they  found  that  this  was  a  house 
of  partnership,  consisting  of  two  parties,  the  plaintiffs  one  and  the 
defendants  the  other,  then  verdict  should  be  for  the  defendants." 
This  ruling  was  sustained  and  judgment  entered  on  the  verdict. 

The  same  reasoning  is  still  more  applicable  when  there  are  two 
partners  suing  a  third.  The  defendant  may  owe  one  and  not  the 
other,  or  one  more  than  the  other.  The  plaintiffs  cannot  have 
several  judgments  in  accordance  with  the  different  amounts  the 
defendant  may  owe  them  severally.  They  have  no  joint  cause  of 
action,  and,  therefore,  they  cannot  recover,  though  the  same  amount 
was  due  each.  "  Neither,"  observes  Gould,  J.,  in  Beach  v.  Hotch- 
kiss,  2  Conn.  425, "  can  one  of  the  three  (when  the  partnership  con- 
sists of  that  number)  recover  against  either  of  the  others  singly, 
since  the  mutual  claims  of  any  two  of  them  cannot  be  completely 
adjusted  without  deciding  upon  those  of  the  third."  The  only 
mode  by  which  the  affairs  of  a  partnership,  consisting  of  three  or 
more,  can  be  settled  by  suit,  is  by  bill  in  equity,  where  all  the 
partners  are  made  parties  to  a  suit,  in  which  their  respective  rights 
can  be  adjusted. .        * 

In  Poi'ismouth  v.  Dotmldson,  32  Penn.  202,  the  precise  question 
here  presented  arose.  It  was  there  held  that  one  partner  could  not 
maintain  this  action  against  his  two  copartners  jointly,  without 
showing  a  joint  liability  on  their  part  to  account  "  The  action  of 
account  render,"  observes  Steokg,  J.,  in  delivering  the  opinion  of 
the  court,  "is  founded  upon  contract,  and  the  engagement  between 
the  partners  is,  that  each  partner  shall  account  to  every  other  for 
himself,  and  not  for  his  copartner.  It  is  a  several  liability,  and  no 
two  partners  are  responsible  to  another  jointly." 

In  case  of  a  tenancy  in  common,  each  tenant  may  bring  ])is 
several  action,  but  two  cannot  join  against  a  third,  for  they  have  no 
joint  interest    Sturton  v.  Richardson^  13  Mees.  &  Welsh.  17. 

Had  the  plaintiffs  brought  assumpsit,  the  affairs  of  the  firm 
remaining  unadjusted,  and  no  balance  agreed  upon,  and  no  express 
piomise  proved,  the  plaintiffs  could  not  recover.  In  such  case  tlif 
law  will  not  imply  a  promise. 

Exception  sustaim  L 
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Stbabks  Ai^D  WiFB,  pUuntifb,  y.  Sakfsov. 

% 
(M  Ma.  508.) 

Lanidlard  and  tenatU--- right  qf  landlord  to  enter  and  eapd  Unani,    AmoMH^ 

When  a  tenancj  has  been  legally  terminated,  tbe  landlord  may  enter  peaoe* 
ably  npon  the  premiees ;  and,  having  eo  entered,  he  may  remove  the  tenant 
therefrom,  nsing  snch  force  as  would  Bustain  a  plea  of  moUiter  manus  impo- 
ntU,  and  he  may  remove  the  tenant's  goods,  if  tbe  tenant,  after  sufficient 
opportunity,  neglects  to  do  so,  using  due  care  and  caution  in  their  removal, 
and  depositing  them  in  a  near  and  convenient  place.  And,  if,  under  such 
circumstances,  the  landlord  bursts  open  a  door,  whicb  the  wife  of  the  tenant 
has  wrongfully  fastened,  removes  tlie  doors  and  windows,  which  make  it 
uncomfortable  for  her  to  remain,  and  brings  a  dog  into  the  house  which,  by 
barking,  annoys  her,  such  acts  do  not  constitute  an  assault.  Acts  which 
embanaw  and  distress  do  not  constitute,  although  they  may  aggravate,  an 
assault. 

AonoH  in  trespass  brought  by  Ocorge  B.  Steams  and  wife  against 
Oeoige  Sampson.  The  opinion  sufficiently  states  the  case  at  the 
irifd. 

The  jury  returned  a  yerdict  for  the  plaintifls,  and  the  defendant 
alleged  exceptions  and  also  filed  motions  to  set  aside  the  yerdict  as 
being  against  law  and  the  weight  of  eyidenoe* 

J  W.  Bradbury  A  L.  Clay,  for  plaintiffs. 

A.  Lihby,  for  defendant. 

Appletok,  G.  J.  The  writ  in  this  case  contains  three  counts, — 
for  trespass  quare  dausum,  for  an  assault  and  battery  upon  the 
female  plaintifiy  and  for  taking  and  carrying  away  her  goods. 

The  presiding  justice,  in  his  charge  to  the  jury,  assumed  that  the 
legal  title  to  the  premises  upon  which  the  alleged  trespasses  were 
committed,  was  in  the  defendant ;  that  George  B.  Steams  had  been 
a  tenant  therein;  that  the  defendant  had  giyen  him  legal  notice  to 
quit ;  that  his  tenancy  had  been  terminated,  and  that  he  thenceforth 
Dccame  a  tenant  at  sufferance. 

The  defendant,  these  facts  being  unquestioned,  after  having  giyen 
\\\o  plaintiff  ample  time  in  which  to  remove  his  goods  and  family, 
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on  the  9th  of  December,  entered  into  the  premises  in  controversy, 
which  had  been  and  were  then  occupied  by  the  plaintiffs.  The 
plaintiffs'  witness,  Mrs.  Best,  gives  the  following  account  of  the 
defendant's  entry  :  ^^  December  9th,  as  I  was  passing  through  the 
entry,  the  bell  rang.  I  opened  the  door.  Being  in  my  morning 
dress,  I  apologized.  Mr.  Owen  was  with  Mr.  Sampson ;  he  intro- 
duced him  to  ma  Without  my  asking  him,  he  stepped  iu,  and  then 
mto  the  parlor  and  asked  for  mother.  I  went  and  called  her,  and 
then  went  to  my  room  to  my  baby.  She  soon  called  ma  Mother 
said,  Mr.  Sampson  has  come  to  move  the  furniture.  Owen  went 
into  the  parlor.  Mother  was  then  in  the  parlor.  Mr.  Sampson  said 
he  had  come  to  clear  the  house,  and  for  us  to  leave  at  once,''  etc. 

The  defendant's  testimony  on  this  point  was  as  follows :  "  On  the 
9th  December  I  went  to  the  house  with  Mr.  Owen,  and  rang  the 
door-belL  Mrs.  Best  came  to  the  door  and  invited  Mr.  Owen  and 
myself  into  the  house,  and  showed  us  into  the  south-west  parlor.  I 
afldced  for  Mrs.  Stearns,  and  she  called  her.  Mrs.  Stearns  came  in 
five  minutes  perhaps,  or  a  little  more.  I  then  said  to  her  I  had 
come  to  take  possession  of  the  house;  that  I  had  consulted  Mr.  Paine 
and  Mr.  Sewall,  and  that  they  had  told  me  to  come  to  the  house  and 
take  possession  of  it.    She  remonstrated,"  etc. 

Now,  what,  after  this  entry,  were  the  relations  of  the  parties? 
The  defendant  had,  without  force  or  violence,  entered  into  his  own 
house,  in  which  the  plaintiffs,  their  tenancy  having  been  legally  ter- 
minated, still  remained?  What  were  the  respective  rights  and 
duties  of  the  parties  ?  The  plaintiffs,  without  title,  their  tenancy 
duly  terminated,  were  there  without  right  Their  continued  posses- 
sion was  wrongful.  The  defendant  was  there  by  right  in  the  pos- 
session of  his  own-  estate,  having  entered  peaceably  and  without 
resistance  on  the  part  of  the  wrong-doing  tenant.  Both  cannot 
rightfully  remain.  One  or  the  other  should  quit  Can  there  be 
any  doubt  whose  duty  it  was  to  leave?  If  the  defendant  could 
rightfully  remain,  the  continued  occupation  of  the  plaintiffs  was 
wrongful;  as  the  plaintiffs  could  not  rightfully  remain,  and  the  de« 
fendant  could,  and  as  one  should  quit,  if  he  failed  to  quit  volun- 
tarily, there  remained  only  the  right  of  removal 

That  right  would  be  the  same  as  where  any  person,  having  entered 
a  dwelling'hoct  c,  refuses  to  quit  when  requested.  If  there  is  not 
this  right  of  J.  .moval,  then  any  knave  may  enter,  remain  and  refuse 
to  quit,  and  there  is  no  mode  of  dispossession.     It  is  true  over; 
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man's  house  is  his  castle.  But  his  neighbor's  house,  where  he  has 
no  legal  right  to  be,  is  not  his  castle.  The  owner,  in  his  castle,  may 
remain,  for  it  is  his  castle.  The  trespasser  in  his  neighbors  castle 
must  remove  or  be  removed.  If  it  be  not  so,  the  rights  of  the 
wrong-doer  are  equivalent  to  those  of  the  owner,  rightfully  in  pos- 
session of  his  own. 

The  facts  as  to  the  entry  on  9th  December  were  not  in  dispute. 
Upon  these  facts  the  presiding  justice  instructed  the  jury  as  fol- 
lows: "There  is  no  controversy,  that  if  he  (the  defendant)  had  ob- 
tained peaceable  possession,  he  had  a  right  to  remain  there,  the  prop- 
erty being  his  at  the  time.  But  what  was  the  nature  of  his  posses- 
sion ?  Did  he  go  there  for  the  purpose  of  deception,  merely  to  call 
as  a  friend  on  a  visit,  or  did  he  go  there  with  the  intention,  after 
making  such  an  entry,  to  forcibly  expel  the  inmates  ?  If  that  was 
his  design,  then  the  entry  would  not  be  recognized,  in  law,  to  give 
him  a  peaceable  possession."  As  the  defendant  had  a  right  to  enter 
peaceably  into  his  own  house,  and  being  there  to  remain,  and  to 
remove  the  tenant  wrongfully  remaining,  it  does  not  affect  the 
rights  of  the  parties,  whether  he  disclosed  or  concealed  his  ^'nten- 
tion  to  remove  his  tenant  Nor  is  it  material  whether  he  entered 
with  such  intention,  or  formed  such  intention  after  his  entry,  if  his 
entry  was  peaceable,  and  without  force.  "It  is  not  necessary," 
remarks  Lord  Textebden,  in  Butcher  v.  Butchery  7  B.  &  C.  399,  14 
E.  G.  L.  59,  "that  the  party  who  makes  the  entiy  should  declare 
that  he  enters  to  take  possession;  it  is  sufficient,  if  he  does  any  act 
to  show  his  intention."  In  the  same  case,  Bailey,  J.,  says,  "I 
think  that  a  party,  having  a  right  to  the  land,  acquii'^s  by  entry  the 
lawful  possession  of  it,  and  may  maintain  trespass  against  any  per- 
son who,  being  in  possession  at  the  time  of  his  entry,  wrongfully 
continues  upon  the  land."  The  defendant  might  instantly  bring 
trespass  against  the  plaintiff  wrongfully  remaining  in  his  house,  or 
he  might  remove  her.  As  the  law  gave  him  a  right  to  enter  peace- 
ably and  remove  his  tenants  and  their  goods,  if  it  could  be  done 
without  a  breach  of  the  peace,  the  intention  to  do  what  the  law  an* 
thorizes  cannot  make  an  entry  with  such  intent  wrongful 

The  first  branch  of  the  instruction  was  correct  The  verdict 
should  be  set  aside  as  against  law,  the  eyidenoe  on  both  sides  show- 
ing the  entry  to  have  been  peaoeabla 

If  there  is  any  evidence  to  which  the  latter  part  oi  i  ae  instmctioni 
apply,  then  the  exceptions  should  be  sustained;  for  a  peaceable 
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entry  cannot  be  metamorphosed  into  a  forcible  one  by  reason  of  an 
existing  and  concealed  intention  on  the  part  of  the  party  entering 
to  doy  after  entry,  what  by  law  he  was  legally  authorized  to  do. 

The  court  instructed  the  jury  that  the  plaintiffs  could  notrecoyer 
on  the  count  for  breaking  and  entering.  The  defendant,  entering 
upon  premises  wrongfully  withheld  by  the  tenant,  could  not  be 
deemed  a  trespasser.  But  if  he  was  not  a  trespasser  in  entering  into 
his  own  house,  whateyer  his  purpose  or  intention,  then,  being  there, 
he  might  remoye  doors  or  windows.  If  the  plaintiffs  could  not 
maintain  trespass  quare  dausum  for  his  entry,  neither  could  they  for 
his  acts  after  such  entry.  Meader  y.  StonSy  7  Meta  147.  "  The  right 
of  the  plaintiffs  to  the  possession  of  the  house  had  terminated  by 
their  failure  to  pay  rent,  and  the  notice  giyen  to  them  by  the  defend- 
ant to  quit  the  same.  In  this  state  of  the  facts,^'  obseryes  Dewey, 
J.,  in  Mugford  y.  Richardson^  6  Allen,  76,  "  the  defendant  had  the 
right  to  enter  upon  the  premises  and  take  out  the  windows  of  the 
same. . .  .Being  thus  in  peaceable  possession  of  a  portion  of  the  ten- 
ement, the  court  properly  instructed  the  jury  that  if  the  female 
plaintiff  undertook  to  preyent  him  from  taking  out  the  windows,  he 
had  the  right  to  use  as  much  force  as  was  necessary  in  order  to  oyer- 
come  her  resistance.''  In  Harris  y.  Gillingham,  6  N.  H.  11,  the 
owner  of  the  land,  after  requesting  his  tenant  to  leaye,  upon  his 
refusal  entered,  tore  down  the  chimneys,  and  put  the  building  in  an 
uninhabitable  condition,  for  doing  which  the  tenant  brought  an 
action  of  trespass  quare  clansum.  "  We  are  of  opinion,"  say  the 
court,  in  deliyering  their  opinion,  "  that  the  disturbance  done  tx)  her 
possession  by  putting  the  house  in  a  situation  which  compelled  her 
to  leaye  it,  did  not  make  them  trespassers  ab  ttiiiio,  because  she  had 
no  right  to  be  there  against  the  will  of  D.  Gillingham,  the  owner  of 
the  land."  JEJrwin  y.  Ohnsteady  7  Cow.  229;  Wilde  y.  Cont iliac,  1 
Johns.  Cas.123;  Hyatt  y.  Wood,  4:  Johns.  150;  IvesY.  Ives,  IS  id.  2d6. 

Neither  can  the  acts  complained  of  be  deemed  to  constitute  an 
assault  upon  the  female  plaintiff.  As  they  were  acts  the  defendant 
could  le^ly  do,  they  cannot  become  the  basis  of  a  suit  or  a  founda- 
tion for  a  claim  for  damages. 

The  right  of  the  plaintiffs  to  occupy  haying  been  legally  terminated, 
they  would  hare  a  reasonable  time  in  which  to  remoye  their  goodsi 
after  which  the  landlord  might  enter  and  remoye  them,  storing  them 
safely  near  by,  proyided  it  were  done  in  a  careful  manner.  Rollins 
r.  Afooers,  25  Me.  192.    In  case  of  a  mortgage,  the  entry  may  be 
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made  by  the  mortgagee^  before  condition  broken,  without  the  con- 
sent and  against  the  will  of  the  mortgagor,  and  the  mortgagee  may 
remove  the  personal  property  of  the  mortgagor,  proyided  it  be  don^ 
iD  a  careful  and  convenient  manner,  and  to  a  safe  place,  without 
feeing  liable  in  an  action  of  trespass  therefor.  AUen  v.  Bicknall,  26 
Me.  4.86.  In  Whitney  v.  Sweet,  2  Fost.  10,  a  legal  notice  to  quit  on 
20th  October  was  given.  "  This,'*  observes  Bell,  J.,  "  was  a  suffi- 
('ieut  notice,  and  the  tenancy  was  by  that  notice  terminated  on  the 
20th.  After  that  day  the  plaintiff  was  a  trespasser;  his  goods  were 
damage  feasant,  and  the  owner  had  a  clear  and  perfect  right  to  go 
into  the  house  with  suitable  assistants,  and  then,  peaceably  and  qui- 
etly, without  breach  of  the  peace,  remove  the  goods  to  a  near  and 
convenient  distance,  and  there  leave  them  for  the  use  of  the  owner, 
doing  them  no  unnecessary  damage.'*  These  views  have  been  fully 
sustained  by  the  supreme  court  of  Massachusetts  in  repeated  decis- 
ions. Curtis  V.  Oalvin,  1  Allen,  215;  Mugford  v.  Richardsoti,  6  id. 
76.  Indeed,  after  the  legal  termination  of  a  tenancy,  as  in  the  case 
at  bar,  the  tenant  '^  could  have  no  longer  any  other  rights  than  those 
of  ingress,  egress  and  regress  for  a  reaaonable  time,  to  take  care  of 
and  remove  his  property."  Moore  v.  Boyd,  24  Me.  242.  Those 
nghts  the  plaintiffs  had  in  the  most  ample  manner,  had  they  seen 
fit  to  exercise  them. 

There  is  in  the  declaration  a  count  for  an  assault  and  battery  upon 
the  female  plaintiff.  In  reference  to  this  branch  of  the  case,  the 
following  instructions  were  given.  ''Was  there  a  trespass  com- 
mitted upon  the  female  plaintiff  ?  She  is  the  only  one  who  seeks 
for  damages.  Whatever  may  have  been  the  injury  inflicted  upon 
the  other  inmates  of  that  house,  she  can  recover  on  this  suit  only 
for  that  which  was  inflicted  upon  her.  In  order  to  constitute  an 
assault,  it  is  not  necessary  that  the  person  should  be  touched,  but 
there  should  be  certain  indignities.  In  the  language  of  one  of  the 
decisions,  if  the  plaintiff  was  embarrassed  and  distressed  by  the  acts 
of  the  defendant,  it  would  amount  in  law  to  an  assault."  The  acts 
and  indignities  which  from  the  charge  might  constitute  an  assault, 
were  the  bursting  open  a  door,  which  the  plaintiff  had  no  right  to 
fasten,  and  the  inconveniences  resulting  from  taking  off  the  doors 
and  taking  out  the  windows,  which  made  it  uncomfortable  for  the 
female  plaintiff  to  remain,  where  remaining,  she  was  a  trespatsser. 
So  the  bringing  a  blood-hound  by  the  defendant  into  his  house, 
vrhich  is  proved  to  have  barked,  but  not  to  have  bitten,  and  the 
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making  a  noise  therein,  with  other  similar  acts,  it  was  contended, 
wonld  amonnt  to  an  assault  and  trespass,  and  of  that  the  jury  were  to 
judge.''  Now  such  is  not  the  law.  An  assault  and  battery  is  clearly 
defined  by  Beyised  Statutes,  chapter  118,  section  28,  thus :  '^  Whoever 
unlawfully  attempts  to  strike,  hit,  touch,  or  do  any  yiolence  to  another, 
howeyer  small,  in  a  wanton,  willful,  angry,  or  insolting  manner,  haying 
an  intention,  and  existing  ability,  to  do  some  yiolence  to  such  person, 
shall  be  deemed  guilty  of  an  assault;  and  if  such  attempt  is  carried 
into  effect,  he  shall  be  deemed  guilty  of  an  assault  and  battery." 
Now  the  removal  of  a  door  or  windows,  of  the  owner  in  possession, 
would  constitute  no  assault.  Indeed,  as  has  been  seen  (6  Allen,  76), 
the  owner  would,  in  attempting  it,  have  the  right  to  use  as  much 
force  as  was  necessary  to  overcome  the  resistance  of  the  unlawfully 
resisting  and  trespassing  tenant.  Acts  which  may  embarrass  and 
distress  do  not  necessarily  amount  to  an  assault.  Indignities  may 
not  constitute  an  assault  Acts  aggravating  an  assault  differ  mate- 
rially from  the  assault  thereby  aggravated.  Insulting  language  or 
conduct  may  aggravate  an  assault,  but  it  is  not  an  assault  So  the 
acts  of  the  defendant,  in  taking  out  the  windows  of  his  own  house, 
in  a  bleak  and  cold  day,  might  distress  one  unlawfully  occupying, 
and  illegally  refusing  to  quit  his  premises,  but  they  could  in  no 
sense  be  re^rded  as  an  assault  upon  her.  One  may  be  embarrassed 
and  distressed  by  acts  done  '^in  a  wanton,  willful,  angry,  or  insult- 
ing manner,"  where  there  is  no  "  intention,  nor  existing  ability  to 
do  some  yiolence"  to  the  person,  and  yet  there  be  no  assault.  The 
instruction  on  this  point  is  equally  at  variance  with  the  common 
law,  and  the  statute  of  the  State. 

The  plaintiffs  rely  mainly,  in  support  of  their  suit,  upon  the  case 
of  Newton  v.  Barlandf  39  E.  C.  L.  581,  in  which  it  was  held  that 
where  a  tenant  remains  in  possession  after  the  expiration  of  his 
term,  the  landlord  is  not  justified  in  expelling  him  by  force  in  order 
to  regain  possession.  But  the  case  relied  upon  is  different  in  its 
facts  from  the  present  There  physical  force  was  used  to  enter  and 
expel  the  tenants.  In  the  case  at  bar  the  entry  was  peaceable.  The 
court  in  that  case  were  divided.  Coltman,  J.,  in  delivering  his 
opinion,  says:  '^  I  am  not  aware  that  any  doubt  exists  that,  after  the 
entry  made,  he  (the  landlord)  may  turn  any  ordinary  trespasser  off 
the  land;  and  I  am  unable  to  see  any  principle  which  should  pre* 
rent  him  from  treating  his  tenant  at  sufferance  in  fche  same  way,  for 
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Bach  tenant  is  a  mere  wrong-doer.  Go.  Litt  576;  Pike  A  Haumfi 
Case,  3  Leon,  233;  Sir  Moil  Mnche^  Case,  2  lA  143." 

"  For  the  preservation  of  the  peace,  the  law  will  furnish  forcible 
3ntry;  but  the  tenant  at  sufferance,  being  himself  a  wrong-doer, 
ought  not  to  be  heard  to  complain  in  a  civil  action  for  that  which  is 
the  result  of  his  own  misconduct  and  injustice. 

"The  distinction  between  the  civil  rights  of  a  person  forcibly 
turned  out  of  the  possession  of  land,  and  the  penal  sanctions  by 
which  he  is  protected  from  being  forcibly  dis]x>ssessed,  are  drawn 
in  a  marked  way  in  the  cases  in  our  old  books  relating  to  the  statutes 
of  forcible  entry.  Although  by  those  statutes  all  forcible  entries 
were  prohibited,  even  by  those  who  had  title  to  enter,  yet  the  party 
dispossessed  could  maintain  no  action  on  the  statutes.  This  is 
pointedly  laid  down  in  the  Year  Book,  9  H.  6, 19;  15  H.  7, 17;  P. 
N.  B.  248  H." 

The  opinion  of  the  majority  in  this  case,  too,  is  alike  adverse  to 
the  prior  as  well  as  the  subsequent  decisions  of  the  English  courts 
on  this  question. 

In  Taunton  v.  Costar,  7  D.  &  E.  427,  Lord  Kekton  uses  the  fol- 
lowing language:  "  Here  is  a  tenant,  from  year  to  year,  whose  term 
expired  upon  a  proper  notice  to  quit,  and  because  he  holds  over  in 
defiance  of  law  and  justice,  he  now  attempts  to  convert  the  lawful 
entry  of  his  landlord  into  a  trespass.  If  an*  action  of  trespass  had 
been  brought,  it  is  clear  the  landlord  could  have  justified  under  a 
plea  of  liherum  tenementum.  If,  indeed,  the  landlord  had  entered 
with  a  strong  hand  to  dispossess  the  tenant  by  force,  he  might  have 
been  indicted  for  a  forcible  entry ;  but  there  can  be  no  doubt  of  his 
right  to  enter  upon  the  land  at  the  expiration  of  the  term.  There 
is  not  the  slightest  pretense  for  considering  him  as  a  trespasser  in 
this  case."  It  is  to  be  borne  in  mind,  as  was  held  in  77ie  King  v. 
WilsoUy  8  D.  &  E.  358,  the  words  manu  forti  are  understood  to 
import  something  criminal  in  their  nature  ;  something  more  than 
is  meant  by  the  words  vi  et  armis.  In  Harvey  v.  BridgeSy  14  M.  & 
W.  437,  Park,  B.,  uses  this  language:  "If  it  were  necessary  to 
decide  it,  I  should  have  no  difficulty  in  saying  that  when  a  breach 
of  the  peace  is  committed  by  a  freeholder,  who,  in  order  to  get 
possession  of  his  land,  assaults  a  person  wrongfully  holding  posses- 
sion of  it  against  his  will,  though  the  freeholder  may  be  responsible 
to  the  public  in  the  shape  of  an  indictment  for  a  forcible  entry,  he 
is  not  liable  to  the  other  part  v.    I  cannot  see  how  it  is  possible  to 
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doubty  that  it  is  a  perfectly  good  justification  to  say  that  the  plain- 
tiff was  in  possession  of  the  land  against  the  will  of  the  defendant, 
who  was  owner,  and  that  he  entered  upon  it  accordingly;  even 
though  in  so  doing,  a  breach  of  the  peace  was  committed."  lu 
Pollen  y.  Brewer,  97  E.  0.  L.  371,  Erle,  C.  J.,  after  stating  the 
modes  in  which  the  tenancy  was  terminated,  says:  "  I  am  of  opinion 
that  either  of  these  was  a  sufficient  intimation  to  the  plaintiff  that 
he  was  no  longer  tenant  at  will,  and  that  his  continuance  of  the 
possession  was  without  a  shadow  of  right,  and,  therefore,  that  the 
defendant  was  justified  in  treating  him  as  trespasser  and  removing 
him  from  the  premises.  There  was  abundant  evidence  that,  at  the 
time  of  the  expulsion,  the  plaintiff  was  on  the  premises  without  any 
right.^ 

In  Burling  v.  Bead,  63  E.  C.  L.  907,  Lord  Campbell  says:  «  The 
plaintiff  is  a  trespasser.  What  right  can  he  have  to  prevent  the 
owner  of  the  soil  from  pulling  down  the  house  ?  " 

The  authorities  in  Massachusetts  are  in  conformity  with  the  later 
English  authorities  on  this  subject  Meader  v.  Stone,  7  Mete.  147. 
''  By  the  principles  of  the  common  law,"  observed  Wilde,  J.,  in 
Fifty  Associates  v.  Rowland,  5  Cush.  214,  '^  some  degree  of  force  is 
allowed  in  expelling  an  intruder  into  a  man's  lands  or  tenements, 
who  refuses  to  quit,  although  he  has  no  right  to  the  possession.  The 
owner  is  not  justified  to  use  such  degree  of  force  as  would  tend  to  a 
breach  of  the  peace,  but  he  is  allowed  to  use  such  force  as  would 
sustain  a  plea  of  justification  of  molliter  manus  vnposuit,'*  In 
Curtis  V.  Oqlvin,  1  Allen,  215,  it  was  held,  that  a  tenant  at  suffer- 
ance could  not  maintain  an  action  against  the  owner  of  the  premises, 
who  entered  upon  and  expelled  him,  and  removed  his  furniture. 
In  Mugford  v.  Bichardson,  6  id.  76,  the  owner  of  a  tenement 
entered  the  same  without  objection,  as  in  the  present  case,  and 
removed  the  windows.  The  female  plaintiff  attempted  to  prevent 
their  removal  The  court  held  the  defendant  was  justified  in  using 
sufiicient  force  to  overcome  her  resistance. 

In  New  York,  it  was  early  determined  that,  if  a  person,  having  a 
legal  right  to  enter  upon  land,  enters  by  force,  though  liable  to  in- 
dictment, he  is  not  liable  to  a  private  action  for  damages  at  the  suit 
of  the  person  whom  he  turns  out  of  possession.  Ht/att  v.  Wood,  4 
Johns.  150  ;  Ives  v.  Ives,  13  id.  235.  It  was  held  in  Willard  v. 
Warren,  17  Wend.  267,  that,  to  constitute  a  forcible  entry,  there 
must  be  something  beyond  a  mere  trespass  upon  the  property. 
VouVm.  — 57 
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Breaking  the  door  of  an  oiithouso  in  the  actual  possession  of  the 
plaintifF^  by  forcing  the  lock,  was  decided  not  to  be  a  forcible  entry. 
But  in  the  case  under  consideration  the  entry  was  peaceable  and 
?dthout  force. 

The  plaintiff,  upon  the  termination  of  his  lease,  became  tenant  at 
sufferance.  In  such  case  the  owner  of  the  fee  may  enter  at  any 
time  and  put  an  end  to  his  holding.  Reed  y.  Reed,  48  Me.  388. 
In  AUen  t.  BickneU,  86  id.  436,  it  was  held  that  the  mortgagee 
might  enter  on  the  mortgagor  by  foroe  and  remove  his  goods,  and 
that  the  mortgage  would  afford  a  complete  justification.  The  same 
principles  apply  where  the  tenancy  is  legally  terminated.  Indeed, 
such  is  assumed  to  be  the  law  in  Cunningham  y.  Horton^  57  Me.  420. 

Without  determining  the  effect  of  a  forcible  entry  on  the  rights 
of  i)arties,  after  the  due  termination  of  a  tenancy,  it  seems  to  be 
fully  setUed  by  the  weight  of  judicial  authority,  when  a  tenancy  has 
been  legally  t^minated,  that  the  landlord  may  enter  peaceably  upon 
the  premises ;  that,  thus  entering,  he  may  remoye  the  tenant  thero« 
from,  using  such  force  as  would  sustain  a  plea  of  moUiUr  manus 
imposuU  ;  and  that  he  may  remoye  his  goods,  if  the  tenant,  after  a 
BuflSdent  opportamty,  n^lects  to  do  so,  using  due  care  and  caution 
in  their  remoyal  and  depositing  them  in  a  near  and  conyenient 
place. 

MMonsuMtained;  new  trial  graited. 
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Mdtt$r  and  B^narU^UdbiUtjf  of  moiter  for  wmful  torU  ^  MnKuiO. 

A  paaaenger  npon  defendanta'  boat  was  asBaolted  and  injared  by  an  officer  of 
the  boat.    HM^  that  defendanta  were  liable.    (See  note,  p.  456.) 

Appeal  from  a  judgment  entered  upon  a  verdict  in  favor  of  the 
plain tifL    The  opinion  states  tlie  case. 

/•  <S  J.  Caldwell  and  Hamilton  Pops,  for  appellants. 

Clemmons  <S  WtlliSy  for  api)ellee. 

LuiDSAYy  J.  Charles  H.  Billings,  a  hoy  about  fifteen  years  of 
age,  while  a  deck-i>as8enger  on  the  steamer  Ben  Franklin,  was 
assaulted  and  stricken  down  by  an  ofiScer  of  the  boat,  and,  among 
other  injuries  received,  one  of  his  eyes  was  totally  destroyed* 

This  suit  against  Sherley  and  others,  owners  of  the  Ben  Franklin, 
was  brought  by  appellee  to  recover  damages  for  the  injuries  thus 
gastained  at  the  hands  of  their  ofiScer  and  employee.  A  trial 
resnlted  in  a  verdict  in  his  favor  for  the  sum  of  $4,400*  Judgment 
was  rendered  upon  this  verdict,  and  a  motion  for  a  new  trial  having 
been  overruled,  appellants  have  prosecuted  this  appeal. 
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The  third  clerk  of  the  boat,  one  Williams,  was  charged  with  the 
duty  of  collecting  the  passage-money  due  from  the  deck-passengers. 
While  engaged  in  the  performance  of  this  duty  he  approached  Bil- 
lings and  demanded  his  fare,  which  was  promptly  paid.  The  clerk 
immediately  charged  him  with  having  hidden  under  the  boilers,  and 
the  charge  being  denied,  the  assault  was  instantly  made  and  the 
injuries  complained  of  inflicted. 

Appellants  deny  their  re^onsibility  as  owners  of  the  boat,  and 
employers  of  this  officer,  for  the  consequences  of  his  wiUf ul  and 
unauthorized  tort,  insisting  that  the  act  complained  of  was  not 
done*  by  the  clerk  in  the  discharge  of  any  duty  imposed  upon  him 
by  the  terms  of  his  employment,  nor  under  authority  from  them, 
either  express  or  implied,  and  that  it  has  not  been  ratified  by  them 
by  the  retention  in  their  employ  of  such  officer. 

They  complain  that  the  court  below  erred  as  to  the  law  of  the 
case,  and  not  only  misinstructed  the  jury,  but  permitted  improper 
testimony  to  be  heard  and  considered. 

A  brief  review  of  the  principles  by  which  the  rights  of  the  par- 
ties to  this  action  must  be  determined  will  enable  us  the  more  readily 
to  test  the  legal  accuracy  of  the  instructions  given  and  refused  on 
the  trial. 

Ordinarily,  the  master  is  not  liable  to  answer  in  a  civil  suit  for  thr 
wrongful  or  tortious  act  of  his  servants,  unless  it  is  done  in  the 
course  of  his  employment  If  the  servant  goes  beyond  the  scope  of 
his  employment,  he  is  as  much  a  stranger  to  his  master  as  to  any 
third  person,  and  his  acts  can  in  no  sense  be  regarded  as  the  acts  of 
his  master.  It  is  not  enough  that  the  trespass  be  committed  while 
the  relation  of  master  and  servant  exists;  nor  that  the  servant 
is  then  engaged  in  the  business  of  his  master ;  he  must  at  the  time 
be  acting  for  him  and  in  his  name.  The  difficulty  in  this  case 
grows  out  of  the  application  of  these  principles  to  the  facts  pre- 
sented by  the  record.  Where  there  has  been  no  statutory  modifica- 
tion of  the  common  law,  and  where  the  party  injured  is  a  sti-anger 
to  the  master,  having  no  claims  upon  him  for  protection  from  insult 
or  injury,  he  is  no  more  responsible  for  the  action  of  the  servant, 
not  done  with  his  assent  nor  within  the  scope  of  his  employment, 
tiian  for  the  actions  of  a  mere  stranger. 

In  this  case  the  appellants  are  common  carriers  of  passengem 
They  do  not  undertake  absolutely  to  insure  the  safety  of  those  gab- 
jeeting  themselveB  to  their  control ;  but  the  law  holds  them  to  ^the 
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Btrictest  reBponsibility  for  care^  yigilance  and  skill  on  the  part  of 
themselyes  and  those  employed  by  them"  They  are  required  to 
behave  toward  their  passengers  "  with  ciTility  and  propriety,  and  to 
have  servants  and  agents  competent  for  their  several  employments, 
and  for  the  default  of  their  servants  or  agents  in  any  of  the  above 
particulars,  or  generally  in  any  other  points  of  duty,  the  carrier  is 
directly  responsible."    2  Pars,  on  Cont.  (5th  ed.)  225. 

Every  individual  who  commits  his  person  to  the  custody  and 
government  of  others  has  the  right  to  expect  from  them  the  highest 
practical  degree  of  care  and  skill.  So,  likewise,  has  he  the  right  to 
expect  protection  firom  injuries  or  outrages  at  the  hands  of  strangers 
or  of  fellow-passengers,  if  by  the  use  of  reasonable  foresight  such 
injuries  could  have  been  anticipated  and  averted.  This  protection 
passengers  upon  steamboats  must  receive  from  the  officers  of  the 
vessels,  and  it  is  one  of  the  stipulations  of  the  implied  contract 
between  the  carrier  and  the  passenger  that  such  protection  shall  be 
afforded  by  these  officers.  They  represent  the  carrier,  are  selected 
by  him,  and  it  is  his  imperative  duty  to  see  that  the  passenger  is 
treated  by  them  with  "  civility  and  propriety.*' 

If  these  officers  fail  to  use  reasonable  diligence  in  the  protection 
of  the  passenger  from  injuries  at  the  hands  of  strangers  or  other 
passengers  the  contract  is  violated,  and  the  carrier  can  be  held 
responsible  for  such  damages  as  the  injured  passenger  may  have 
sustained  by  reason  of  such  failure.  To  our  minds,  both  the  reason 
and  philosophy  of  the  law  demands  that  such  contract  shall  protect 
the  passenger  from  injuries  and  insults  at  the  hands  of  those  who, 
for  the  time  being,  are  intrusted  with  the  custody  of  his  person. 

As  held  by  the  supreme  court  of  Maine  in  a  recent  case:  "  The 
carrier  must  not  only  protect  his  passengers  against  the  violence 
and  insults  of  strangers  and  co-passengers,  but  a  fortiori  against  the 
violence  and  insults  of  his  own  servants.  If  this  duty  is  not  per- 
formed— if  this  protection  is  not  afforded,  but,  on  the  contrary, 
the  passenger  is  assaulted  and  insulted  through  the  negligence  or 
willful  misconduct  of  the  carrier's  servant — the  carrier  is  neces- 
sarily responsible."  Ooddard  v.  Orand  Trunk  R,  R.  Co.^  57  Me. 
202 ;  2  Am.  Bep.  39. 

A  due  regard  for  the  safety  and  comfort  of  the  traveling  public 
demands  that  the  contract  between  the  carrier  and  his  passenger^ 
shall  be  so  construed,  and  in  cases  of  its  violation  in  this  regaid, 
that  the  aggrieved  party  shall  receive  adequate  compensation  for 
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any  injury  he  may  sustain  by  reason  tliei*eof.  To  the  agents  the 
carrier  himself  selects,  and  of  whose  character  the  public  can 
know  but  little,  is  committed  the  custody  of  women  and  children, 
separated,  in  many  instances,  for  the  time  from  their  natural  pro- 
tectors. To  these  agents  these  helpless  classes  of  the  community 
must  of  necessity  look  for  protection  from  insult,  and  security  from 
personal  danger.  An  enlightened  public  policy  requires  the  courts 
to  so  apply  well-established  principles  of  law  b&  to  secure  this  pro- 
tection, and  at  the  same  time  not  to  disregard  the  rights  of  the 
carrier. 

But  as  the  compensation  he  receives  from  the  passenger  is  not  only 
in  consideration  that  he  will  transport  him  from  one  point  to  another, 
sfi  may  be  agreed  upon,  but  of  the  further  fact  that,  during  the  time 
he  is  so  transporting  him,  reasonable  diligence  will  be  used  to  pro- 
tect  him  from  insult  and  injury,  it  seems  to  us  that  it  results  neces- 
sarily that  the  contract  must  guarantee  immunity  from  violence  at 
the  hands  of  those  whose  duty  it  is  to  afford  this  stipulated  pro- 
tection. This  conclusion,  in  our  opinion,  not  only  does  not  con- 
flict with,  but  is  in  substantial  accord  with  the  principle  of  law  that 
exonerates  the  master  from  responsibility  on  account  of  the  willful 
tort  of  the  servant,  not  committed  in  the  course  of  his  employment, 
nor  whUe  acting  without  the  scope  of  his  authority. 

It  must  be  borne  in  mind  that,  from  the  moment  the  contract 
between  the  carrier  and  passenger  begins  until  it  ends,  the  official 
actions  of  the  officers  of  the  boat  touching  the  payment  of  passage- 
money,  or  the  manner  in  which  the  passengers  shall  conduct  them- 
selves, or  the  enforcement  of  the  regulations  prescribed  for  the  gov- 
ernment of  the  vessel  —  in  short,  all  intercourse  between  the  officers 
and  passengers  naturally  and  legitimately  growing  out  of  the  rela- 
tionship existing  between  them  —  may  properly  be  said  to  come 
within  the  course  of  their  employment,  and  their  actions  in  the 
premises,  if  legal  and  proper,  are  within  the  scoi)e  of  their  authority. 

In  this  case  Williams,  the  clerk,  at  the  time  of  the  assault,  was 
engaged  in  collecting  from  the  deck-passengers  the  pasnge-money  due 
from  thenL  The  amount  due  from  Billings  had  actually  been  handed 
him;  but  before  they  separated,  and  almost  simultaneously  with  the 
payment,  the  charge  upon  the  passenger  of  having  hidden  under  the 
boilers  was  made,  and  immediately  thereafter  the  injuries  inflicted. 
The  entire  affair  was  substantially  one  transaction.  An  appreciable 
interval  of  time  may  have  intervened  between  the  reception  of  the 
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money  and  the  assault,  but  it  cannot  be  said  that  the  officer  was  not 
at  the  time  engaged  in  the  discharge  of  a  prescribed  duty.  He  was 
charged  with  the  collection  of  the  passage-money  from  Billings;  and 
whether  he  had  or  not  the  right  to  inquire  as  to  his  conduct  in  refer- 
t  nee  to  the  alleged  hiding  under  the  boilers,  he  was  at  the  time  dis- 
charging **  a  supposed  or  pretended  duty." 

Such  seems  to  have  been  the  opinion  of  the  judge  of  the  common 
pleas  court,  and  this  was  doubtless  his  reason  for  refusing  to  give 
instructions  Nos.  1  and  2,  as  asked  by  appellants.  These  instruc- 
tions ai'e  evidently  based  upon  the  theory  that  the  responsibility  of 
the  appellants  to  Billings  was  no  greater  than  it  would  have  been 
had  the  latter  been  a  mere  stranger  instead  of  a  passenger  upon  their 
boat  As  has  been  seen,  this  theory  is  incorrect;  hence  the  court 
did  not  err  in  refusing  to  give  those  instructions. 

The  first  instruction  given  upon  the  motion  of  the  appellee  is 
unexceptionable;  the  second  is  a  correct  exposition  of  the  law,  and 
if  objectionable  at  all,  it  is  because  it  may  be  regarded  to  some 
extent  as  abstract;  but  modified  as  it  is  by  the  third  instruction 
given  for  appellants,  it  could  not  possibly  have  operated  prejudi- 
cially to  them. 

It  is  complained  that  it  was  error  to  permit  that  portion  of  the 
depositions  of  the  witnesses,  Lowry  and  Ashcraft,  in  which  they 
detail  the  remarks  they  made  to  Williams  when  they  were  rescuing 
the  appellee  from  his  brutal  attack,  to  be  read  to  the  jury.  These 
remarks  were  made  during  and  immediately  after  the  assault,  and 
were  essentially  a  part  of  the  res  gesta.  They  explained  the  charac- 
ter of  the  attack,  and  exhibited,  in  a  clear  and  striking  light,  the 
wickedness  and  depravity  of  the  agent  to  whose  care  and  custody 
the  personal  safety  of  the  appellee  had  been  intrusted.  It  was  the 
province  of  the  jury,  by  their  verdict,  to  compensate  the  outraged 
passenger  not  only  for  the  loss  of  his  eye,  but  for  the  mental  suffer- 
ings caused  by  the  shameful  indignities  to  which  he  was  subjected; 
and,  to  enable  them  to  do  this,  it  was  necessary  that  all  the  particu- 
lars of  the  transaction  should  be  disclosed.  It  results,  therefore, 
that  this  evidence  was  properly  permitted  to  go  to  the  triers  of  the 
cause. 

This  conclusion  does  not  conflict  with  the  rule  laid  down  by  this 
court  in  the  case  of  Hdllowell  v.  HallowelU  1  Mon.  132.  In  that 
cnse  the  plaintiff  desired  to  prove  "  aggravating  and  provoking  lan- 
guage'* used  by  the  defendant  a/jfar  the  combat  was  over.    In  this, 
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the  testimony  objected  to  relates  solely  to  the  assault  and  the  res- 
cue of  the  complaining  party.  There  is  also  this  further  difference. 
The  opprobrious  and  insulting  language  used  by  Williams  to  the 
appellee  before  and  after  the  assault  was  of  itself  a  violation  of  his 
principal's  contract,  and  went  to  make  up  the  outrage  and  injury 
for  which  the  appellee  was  entitled  to  recover.  This  language  could 
not  have  been  understood  if  the  replies  of  the  two  witnesses  had 
been  excluded,  and  it  would  have  been  the  merest  farce  to  have  dis- 
connected what  Williams  said  from  the  replies  made  by  those  who 
were,  at  the  time,  interfering  to  protect  the  appellee  from  his  vio- 
lence. 

It  cannot  be  said  that  the  damages  are  excessive.  The  jury  were 
instructed  that  they  could  not  give  exemplary  damages;  and,  when 
all  the  circumstances. of  the  case  are  considered,  the  verdict  can 
scarcely  be  regarded  as  compensatory.  It  appears  that,  after  the 
injuries  were  inflicted,  neither  the  master  nor  any  of  the  officers  of 
tiie  boat  (except  the  two  engineers)  took  any  steps  whatever  to  alle- 
viate the  sufferings  of  the  appellee,  and  that  he  was  permitted  to 
remain  upon  a  passenger  packet,  plying  between  the  cities  of  Louis- 
ville and  Cincinnati,  without  medical  or  other  attention.  Such 
culpable  neglect  of  a  passenger,  had  the  carrier  been  in  nowise 
responsible  for  the  injury,  would,  of  itself,  have  authorized  a 
recovery.  Believing  that  the  law  has  been  correctly  administered, 
and  that  nothing  more  than  substantial  justice  has  been  done,  this 
court  will  not  disturb  the  finding  of  the  jury. 

Judgment  affirmed. 

Boo.  -  Bee  BfyatU  t.  BUh,  cmCe,  811,  end  note,  p.  811  — 


OomcoinvEALTH,  appellant,  v.  Ooox. 

(8Biidi,».| 

BKemptian  law$  ^  State  preroffoikee. 

/Ln  exeeatlon  was  Iwiaed  on  a  jndgment  in  favor  of  the  State  In  aa  actloa  on  a 
■hfliUrs  bond.  Held,  that  the  Judgment  debtors'  homesteads  were  not 
oxempt  onder  the  homestead  law. 

Bzemption  laws  do  not  applj  to  the  State  unless  by  express  words  in  the 
enactment. 
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Suit  for  an  injunction. 

At  the  February  term,  1868,  of  the  Franklin  circuit  court,  upon 
a  proceeding  by  motion,  the  commonwealth  recovered  a  judgment 
against  James  B.  Cook,  sheriff  of  Trimble  county,  and  the  sureties 
on  the  bond  executed  by  him,  for  the  collection  of  the  State  rcye- 
nue  du8  from  the  tax  payers  of  that  county  for  the  year  1867,  for 
the  sum  of  $4,004.41,  with  interest;  and,  also,  a  further  judgment 
for  twenty  per  centum  damages,  as  allowed  by  law  in  such  cases 
An  execution  was  sued  out  on  this  judgment  on  the  6  th  of  Novem- 
ber, 1868,  and  placed  in  the  hands  of  the  sheriff  of  Henry  county 
for  collection;  and  a  levy  having  been  made  upon  the  lands  of 
Cook's  sureties,  they  instituted  this  suit  to  enjoin  further  pro- 
ceedings under  the  execution,  basing  their  right  to  the  relief  sought 
upon  these  two  grounds: 

First.  That  Cook,  their  principal,  failed  to  execute  his  official 
bond  as  sheriff,  and  to  take  the  oath  of  office  within  a  month  after 
the  time  his  election  ought  to  have  taken  effect,  as  required  by  sec- 
tion 12,  chapter  71,  of  the  Revised  Statutes;  and  that  by  reason  of  such 
failure  he  vacated  his  office,  and  rendered  himself  ineligible  thereto 
for  two  years  next  thereafter,  and  hence,  that  the  county  court  of 
Trimble  county  had  no  power  to  permit  him  to  qualify  as  sheriff  at 
the  time  he  was  permitted  so  to  do  ;  and  they  insist  that  in  conse- 
quence of  Cook's  failure  to  qualify  within  the  prescribed  time,  and 
the  want  of  power  upon  the  part  of  the  county  court  at  the  time  it 
attempted  to  induct  him  into  office,  all  its  orders  on  the  subject,  as 
well  as  the  bonds  executed  by  Cook  to  the  commonwealth,  are  abso- 
lutely void,  and  as  a  logical  and  necessary  sequence  that  the  judg- 
ment rendered  against  them  upon  one  of  these  bonds,  without  the 
service  of  process,  is  also  void. 

The  second  ground  is,  that  the  lands  taken  under  the  execution 
are  exempt  from  levy  and  sale  under  the  provisions  of  an  act  of  the 
general  assembly,  approved  February  10, 1866,  and  generally  known 
as  the  "homestead  law." 

The  attorney-general  demurred  specially  to  each  paragraph  of  the 
petition.  His  demurrer  was  sustained  as  to  the  first  and  overruled 
as  to  the  second  paragraph.  The  appellees  failing  to  amend,  judg- 
ment was  rendered  in  conformity  with  the  principles  indicated  by 
the  court  in  its  action  upon  the  demurrers.  From  this  judgment 
the  commonwealth  has  appealed,  and  the  sureties  have  prosecuted  a 
cross-appeal. 

Vol.  VIII.—  68 
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John  Rodman^  attomey-generali  for  appellant 
Qcw^gs  0.  Drone,  for  appellees. 

Lindsay,  J.  (After  stating  facts.)  The  petition  alleges  that 
Cook's  election  as  sheriff  ought  to  have  gone  into  effect  on  the  first 
Monday  in  January,  1867,  and  that  he  did  not  qualify  and  execute 
his  official  bond  until  the  11th  of  February,  more  than  one  month 
thereafter.  It  does  not  state  that  he  was  elected  at  the  regular 
August  election,  1866;  nor  does  it  mention  the  date  of  his  election 
at  all;  nor  is  there  any  light  thrown  upon  this  question  by  the 
oi'der  of  the  county  court,  made  an  exhibit  by  the  petition.  This 
order  merely  recites  that  "on  the  11th  of  February,  1867,  "James  B. 
Cook  produced  his  certificate  of  election  as  cQieriff  of  Trimble 
county,  and  moved  the  court  to  permit  him  to  enter  into  bond  and 
qualify  as  such.''  No  such  state  of  facts  is  set  out  by  the  petition 
as  will  necessarily  imply  that  he  was  elected  at  such  time  as  ren- 
dered it  necessary  that  he  should  execute  his  bond,  and  take  the 
oath  of  office  as  early  as  the  first  Monday  in  January,  1867.  The 
petition  does  allege  that  his  election  ought  to  have  gone  into  effect 
on  that  day;  but  this  is  a  legal  conclusion  upon  the  part  of  the 
pleader,  and  not  a  statement  of  the  facts  upon  which  such  con- 
clusion is  based.  And  in  the  absence  of  such  statements  we  have 
no  means  of  determining  as  to  its  correctness.  Wo  will  not  assume 
that  the  county  court  permitted  Cook  to  qualify  as  sheriff  after  he 
had  forfeited  his  right  to  the  office,  and  rendered  himself  ineligible 
thereto.  Construing  the  petition  more  strongly  against  the  pleader, 
and  indulging  the  presumption  that  the  county  court,  in  a  mattei 
over  which  it  had  undoubted  jurisdiction,  conformed  substantially 
to  the  statutes  regulating  such  proceedings,  we  conclude  that  the 
court  below  did  not  err  in  sustaining  the  demurrer  to  the  first  para- 
graph of  the  petition.  This  conclusion  renders  it  unnecessary  to 
inquire  into  the  other  questions  presented  by  the  appellees  on  this 
branch  of  the  case,  as  they  are  all  based  upon  the  idea  that  Cook 
htui  forfeited  his  right  to  the  office  of  sheriff  at  the  time  he  was 
permitted  to  qualify. 

The  question  raised  by  the  demurrer  to  the  second  paragraph  ol 
the  petition  is  one  upon  which  there  has  been  no  adjudication  by 
this  court,  and  we  confess  that  we  have  been  unable  to  find  a  decision 
by  any  English  or  American  court  upon  a  proposition  exactly  anal- 
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ogous.  If  the  contract  or  undertaking  upon  which  the  judgment 
was  rendered  had  been  executed  to  any  individual  or  private  corpora- 
tion, there  could  be  no  doubt  entertained  but  that  a  court  of  equity 
would  interfere  to  prevent  the  sale  in  satisfaction  of  such  judgment 
of  property  exempt  from  levy  and  sale  under  the  provisions  of  the 
'' homestead  law.''  But,  in  this  case,  the  undertaking  is  to  the  com- 
monwealth, and  to  secure  the  payment  of  the  public  revenues.  As 
the  government  of  the  State  is  established  for  the  good  of  the  whole, 
and  can  only  be  supported  by  means  of  its  revenues,  courts  in  the 
construction  of  general  laws  will  not  ordinarily  apply  to  the  State 
such  as,  upon  their  face,  seem  to  have  been  intended  only  for  declar- 
ing or  regulating  the  rights  and  remedies  of  private  individuals,  and 
which,  if  so  applied,  will  have  the  effect  of  obstructing  or  rendering 
more  difficult  the  speedy  collection  of  the  public  dues.  This  rule 
is  founded  not  only  upon  the  highest  public  policy,  but  is  warranted 
by  the  firmly-established  maxim  ^*  that  general  statutes  do  not  bind 
the  sovereign  unless  expressly  mentioned  in  them. "  Laws  are  prima 
facie  made  for  the  government  of  the  citizen,  and  not  of  the  State 
herself.  State  v.  Garland^  7  Ired.  50.  In  the  case  of  Divine  v. 
Harme,  7  T.  B.  Monr.  443,  this  court  expressly  recognized  and 
upheld  this  doctrine,  declaring  that  "  it  is  a  rule  that  the  common- 
wealth is  not  embraced  by  an  acl:  which  is  made  to  operate  between 
individuals,  unless  there  is  something  in  the  act  which  shows  an 
intention  to  subject  the  State  to  the  same  rule."  This  rule,  and  the 
reason  therefor,  is  laid  down  with  great  clearness  by  the  supreme 
court  of  the  United  States,  in  the  case  of  the  United  States  v. 
luiight,  14  Pet  315,  in  which  this  language  is  used: 

"  In  Bacon's  Abridgement,  title  *  Prerogative,'  3-6,  it  is  said  that 
tlie  general  rule  is  that  where  an  act  of  parliament  is  made  for  the 
public  good,  the  advancement  of  religion  and  justice,  and  to  prevent 
injury  and  wrong,  the  king  shall  be  bound  by  such  an  act,  though 
not  particularly  named  therein.  But  where  a  statute  is  general,  and 
thereby  any  prerogative,  right,  title  or  interest  is  divested  or  taken 
from  the  king,  he  shall  not  be  bound  unless  the  statute  is  made  b^ 
express  words  to  extend  to  him.  .  .  .  The  doctrine  that  the  govern- 
ment should  not,  unless  named,  be  bound  by  an  act  of  limitation,  is 
in  accordance  with  that  just  cited  from  Bacon,  because  if  bound,  it 
would  be  barred  of  a  right ;  and  in  all  such  cases  is  not  to  be  con- 
strued to  be  embraced  unless  named,  or  what  would  be  equivalent, 
<iQless  the  language  is  such  as  to  show  clearly  that  such  was  the 
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intent  of  the  act/'  The  court,  continuing,  says  that  this  principle 
has  been  recognized  by  the  courts  of  New  York,  Massachusetts,  and 
other  States,  and  all  upon  the  same  ground.  '*  Not  upon  any  notion 
of  prerogative ;  for  eren  in  England,  where  the  doctrine  is  stated 
under  the  head  of  'prerogative,'  this  in  effect  means  nothing  more 
than  this  exception  is  made  from  the  statute  for  the  public  good." 

The  first  section  of  the  homestead  act  under  which  the  exemptions 
in  this  case  are  claimed,  provides  '^  that  in  addition  to  the  X)ersonal 
property  now  exempt  from  execution  on  all  debts  and  liabilities  cre- 
ated or  incurred  after  the  first  day  of  June,  1866,  there  shall  be 
exempt  from  sale  under  execution,  attachment  or  judgment  of  any 
court,  except  to  foreclose  a  mortgage  given  by  the  owner  of  a  home- 
stead, or  for  purchase-money  due  therefor,  so  much  land,  including 
the  dwelling-house  and  appurtenances  owned  by  the  debtor,  as  shall 
not  exceed  in  value  one  thousand  dollars."  This  section,  which  is 
the  only  one  in  the  act  relating  to  the  exemption,  is  general  in  its 
application,  and  is  evidently  intended  to  operate  in  transactions 
between  individuals,  and  it  nowhere  refers  directly  or  indirectly  to 
the  State.  It  is  insisted,  however,  by  the  learned  counsel  represent- 
ing the  appellees,  that  the  act  regulates  proceedings  under  writs  of 
execution,  and  prescribes  that  certain  property  shall  not  be  taken 
and  sold  under  the  same;  that  no  exemption  is  made  in  favor  of  the 
State;  and  that  if  she  chooses  to  resort  to  this  writ,  she  must  take  it 
with  all  the  limitations  and  restrictions  imposed  upon  it  by  law 
when  issued  upon  judgments  in  favor  of  individuals.  But  the  act 
applies  as  well  to  property  sought  to  be  sold  under  attachment  and 
judgments  of  courts  as  to  that  taken  under  execution;  and  if  it 
applies  to  the  State  at  all,  the  exemption  is  as  comprehensive  as  to 
an  individual,  no  matter  what  character  of  proceeding  she  may 
select. 

Nor  can  the  act  be  made  to  apply  to  the  State  by  implication ;  not 
only  because  such  an  application  would  be  contrary  to  public  policy, 
but  because  it  would  divest  the  State  of  a  right,  and  repeal  by  im- 
plication an  express  statute  subjecting  to  the  payment  of  "judg- 
ments, in  the  name  of  the  commonwealth,  against  sheriffs  and 
other  public  collectors,  their  sureties  or  the  heirs,  devisees  or  per- 
sonal representatives  of  any  of  them,  ♦  ♦  ♦  ^j^^  estate., 
legal  and  equitable,  of  all  the  defendants  to  said  judgments  "  which 
may  be  owned  by  them  at  any  time  from  the  commencement  of  th€ 
fuit  till  satisfied.    Sec.  6,  art  8,  ch.  83,  Revised  Statutes. 
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This  extraordinary  right  is  peculiar  to  the  State;  no  other  credi- 
tor has  it.  In  oiher  personal  judgments  the  lien  exists  only  by  vir- 
tue of  an  execution  in  full  force,  or  of  a  levy  made  thereunder;  but 
the  lien  in  favor  of  the  commonwealth  attaches  to  the  estate,  both 
leg<il  and  equitable,  of  all  the  defendants,  and  binds  it  from  the 
beginning  of  the  suit  till  the  judgment  is  satisfied.  It  binds  all 
their  estate  except  such  as  is  exempt  from  the  payment  of  debts  by 
some  provision  of  the  Bevised  Statutes  enacted  contemporaneously 
with  the  section  under  consideration.  Harlan  v.  Lumeden^  1  Du- 
vall,  88. 

Public  policy  seems  to  require  that  this  exceptional  right  shall 
continue  to  exist,  in  order  that  the  public  revenues  may  be  speedily 
and  certainly  collected.  And  as  we  perceive  nothing  in  the  ''  home- 
stead law  "  necessarily  indicating  an  intention  upon  the  part  of  the 
general  assembly  to  divest  the  commonwealth  of  a  right  so  important 
and  so  long  enjoyed,  we  do  not  feel  that  we  are  warranted  in  ^  con- 
struing said  law  as  to  make  it  operate  as  a  repeal  of  a  statute  to 
which  it  does  not  allude  either  directly  or  incidentally,  and  with 
which  it  cannot  be  said,  when  properly  considered,  to  conflict  Wo 
have  been  referred  to  the  case  of  Doe  ex  dem,  Oladney  and  another  v. 
Dcavors^  11  6a.  81,  as  bearing  upon  this  case  and  militating  against 
the  foregoing  conclusions. 

That  case  decides  that  the  exemption  laws  of  Georgia  exempting 
certain  personal  property  from  sale  for  debt  applies  as  well  to  the 
State  a3  to  individuals,  and  that  such  property  could  not  be  taken 
and  sold  even  in  payment  of  the  taxes  due  from  the  citizen  to  the 
State.  It  is  not  necessary  that  we  should  express  an  opinion  as  to 
the  correctness  of  the  reasoning  by  which  that  court  reached  this 
conclusion.  Our  statutes  of  exemption  will  admit  of  no  such  con- 
struction. The  sheriff  may  distrain  all  the  goods  and  chattels  of 
the  tax  payer;  ^^may  retain  the  amount  of  taxes,  county  levies  and 
other  public  dues  against  individuals  out  of  any  claims  allowed  by 
the  commonwealth  or  the  county  court  to  such  individuals,  not- 
withstanding any  assignment  of  the  same."  Bevised  Statutes,  cb 
83,  art.  11,  §  6.  He  may  attach  choses  in  action.  Myers'  Supple- 
ment, 401,  470.  And  if  there  be  no  })ersonal  estate  that  can  be 
reached  by  the  sheriff,  the  real  estate  of  the  defaulting  tax  payer 
shall  be  held  responsible,  heavy  penalties  being  assessed  each  year, 
nnd  the  realty  itself  forfeited  to  the  commonwealth  when  two  years' 
tuxes  shall  remain  unpaid.    Revised  Statutes,  ch.  83,  art  9,  §  12. 
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There  being  no  exemption  under  our  laws  in  favor  of  the  citizen,  it 
would  be  strange  if  the  sheriff,  after  having  wrung  from  the  poor, 
by  the  sale  of  the  most  indispensable  articles  of  their  personal 
estate,  the  taxes  due  from  them,  could  appropriate  the  moneys  thus 
collected,  and  he  and  his  official  sureties  defeat  the  State  in  the  col- 
lection of  its  judgment  against  them,  on  account  of  such  defalca- 
tion, by  availing  themselves  of  the  homestead  exemption.  Such  a 
construction  of  the  statutes  bearing  upon  these  questions  would  be 
at  war  with  every  principle  of  common  justice,  and,  in  our  opinion, 
would  have  the  effect  of  defeating  the  legislative  wilL 

We,  therefore,  conclude  that  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  second  paragraph  to  the  appellees'  petition;  and 
for  that  reason  we  affirm  its  judgment  upon  the  cross-appeal  and 
reverse  it  upon  the  appeal. 

The  cause  is  remanded,  with  instmotionB  to  dismiss  the  petition 
and  dissolve  the  injunction. 

Judgnnent  accordingly. 


LomBYHiLB  &  Nashyillb  R  R  Go.,  appellant,  v.  Buconnu 

( 8  Bush,  977. ) 

WofT — righU  of  enemies  ae  to  priwUe  property, 

A  ciUxen  or  oorporation  in  one  oountry  or  section  of  country  at  war  with 
another,  ia  responsible  for  tlie  unanthorixed  appropriation  of  an  enemj  s  prl* 
vate  property,  whether  the  possession  be  acquired  bj  a  mere  trespass  Of 
ihroagh  the  form  of  a  purcliase  under  an  illegal  Judgment  of  a  court. 

Appbal  from  a  judgment  on  the  report  of  a  commissioner. 

During  the  late  civil  war  the  appellee,  a  citizen  of  Kentucky,  and 
the  owner  of  valuable  property  therein,  became  engaged  as  a  general 
officer  in  the  military  service  of  the  Oonfederate  States,  and  in  that 
capacity  was  with  their  army,  commanded  by  General  A.  S.  Johns- 
ton, at  Bowling  Oreen,  Kentucky,  in  October,  1861.  It  appears  that 
about  that  time,  for  military  purposes  offensive  or  defensive,  abridge 
on  the  line  of  the  Louisville  &  Nashville  Railroad,  over  Green  river, 
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WBB,  with  other  property  of  the  appellant,  wholly  or  partially 
destroyed  by  the  Confederate  army;  and  on  the  26th  day  of  Decem- 
ber, 1861,  the  appellant  brought  this  suit  in  the  Louisville  chancery 
court,  for  the  recovery  of  $62,362  against  the  appellee  as  damaj;^  for 
the  destruction  of  said  property,  and  under  a  statute  then  recently 
enacted  sued  out  an  order  of  attachment,  which  was  levied  on  the 
real  and  personal  property  of  the  defendant,  as  security  for  the 
claim. 

The  cause  progressed  to  a  final  hearing,  and,  after  an  assessment 
of  damages  by  a  jury,  the  court  rendered  a  judgment  in  rem  in  favor 
of  the  plaintiff  for  $56,361.76,  and  directed  a  sale  of  all  the  attached 
property  for  its  payment,  providing  in  the  judgment  that  certain 
comparatively  small  debts  of  the  defendant,  which  were  supposed  to 
have  priority  of  lien  on  the  property,  should  be  first  satisfied  out  of 
its  proceeds. 

Under  that  judgment  the  appellee's  property  was  sold  on  the  12th 
day  of  January,  1863,  for  prices  which  are  shown  to  have  been  greatly 
inadequate;  the  appellant  becoming  the  purchaser  of  a  house  and  lot  in 
the  city  of  Louisville  for  $11,000,  and  a  large  tract  of  land  in  Hart 
county  for  $1,000;  out  of  which  $3,411.05  were  paid  in  satisfaction 
of  the  claims  and  costs  of  preferred  attaching  creditors,  and  the  res- 
idue was  withheld  as  a  credit  on  the  judgment  for  $55,361.76;  and 
the  appellant  acquired  the  possession  of  the  property  under  its  pur- 
chase, and  by  its  tenants  occupied  that  in  Louisville  from  January, 
1863,  to  January,  1868,  and  the  land  in  Hart  county  from  June, 
1865,  to  April,  1868;  at  which  times  the  possession  was  restored  to 
the  appellee  under  an  agreed  judgment  rendered  in  December,  1867, 
vacating  the  sales,  he  having  in  the  mean  time  entered  his  appear- 
ance and  filed  an  appropriate  pleading  seeking  that  relief. 

By  the  last-mentioned  judgment  the  cause  was  referred  to  the 
commissioner  of  the  court  to  state  and  report  the  accounts  of  the 
parties,  which,  as  expressed  in  the  order,  should  "  contain  and  show 
the  debits  and  credits  of  each  party  growing  out  of  payments,  money 
advanced,  improvements  of  the  property,  and  out  of  the  attachment, 
and  out  of  the  sales,  and  out  of  all  other  matters  connected  with  and 
in  these  suits.'' 

The  commissioner  made  his  report,  charging  .the  appellee  with  the 
amount  of  debts  paid  as  preferred  claims,  as  already  stated,  and 
$2,339.86  paid  to  remove  a  lien  on  part  of  the  property,  and  other 
payments  claimed  to  have  been  made  by  the  appellant,  and  crediting 
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him  with  the  proceeds  of  the  sales  of  his  personal  property  and  rents 
of  the  real  estate,  and  damage  done  thereto,  estimated  according  to 
what  seems  to  have  been  the  weight  of  the  evidence,  and  showing  a 
balance  to  the  appellee  of  15,890.67;  for  which  the  court  rendered 
the  judgment  from  which  this  appeal  is  prosecuted. 

James  Speedy  for  appellant. 

R.  W.  WooUey,  for  appellee. 

Hardin,  J.  (After  stating  facts.)  By  exceptions  which  were 
taken  in  the  court  below,  as  well  as  the  argument  for  the  appellant 
in  this  court,  it  appears  that  the  principal  points  on  which  it  resisted 
the  allowance  of  the  claims  for  rents  and  damage,  and  now  seeks  a 
reversal  of  the  judgment,  are  in  substance: 

1.  That  the  appellee  having  been  during  much  of  the  time  the 
property  was  occupied  by  the  appellant,  and  when  the  alleged 
damage  was  committed,  engaged  in  the  war  against  the  government 
of  the  United  States,  to  which  this  State  adhered,  there  could  be 
no  lawful  contract  on  the  part  of  the  appellant  to  pay  for  the  use  of 
his  property  or  damage  thereto,  nor  would  the  law  imply  an  obliga- 
tion to  do  so. 

2.  That,  if  any  liability  existed  for  rents,  the  amount  actually 
received  by  the  appellant  was  the  correct  criterion,  and  not  the  value 
of  the  use  of  the  property,  as  assumed  by  the  commissioner. 

It  would  certainly  manifest  a  singular  want  of  reciprocity  of 
obligation  between  the  parties,  as  they  respectively  stood  toward 
each  other  as  belligerent  enemies,  to  admit  the  principle  stated  in 
the  first  proposition,  with  such  an  application  as  to  exclude  the 
appellee's  claim,  which  arose  before  the  close  of  the  war,  and  still 
leave  him  chargeable  with  the  amount  of  his  debts,  which  the 
appellant,  unsolicited  by  him,  and  perhaps  without  his  knowledge, 
paid  to  his  creditors,  while  all  business  intercourse  between  them 
was  interdicted  by  the  laws  of  war.  And  yet  if  that  principle  be 
conceded  as  equally  applicable  to  both  parties,  and  made  to  exclude 
the  claims  of  both  which  arose  while  the  appellee  was  in  the  posi- 
tion of  a  public  enemy,  his  claim  for  the  rent  of  his  property  idone 
accruing  afterward  would,  according  to  the  evidence,  exceed  the 
amount  of  the  judgment  which  was  rendered  in  his  favor. 

But  it  cannot  bo  admitted  that  in  such  a  civil  war  as  the  recent 
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conflict  in  this  conntrj  was,  which  for  years  divided  the  republic 
itself  into  two  organized  communities  of  States,  both  the  contending 
pai'ties  were  not  entitled  to  all  the  rights  of  war  as  against  each 
otlier.     Lawrence's  Wheaton  on  International  Law,  620. 

But  there  is  no  maintainable  ground,.as  we  conceive,  for  the  prop- 
osition fchat  a  citizen  or  corporation  in  one  country  or  section  of 
country  at  war  with  another  can  avoid  responsibility  for  the  unau- 
thorized appropriation  of  an  enemy's  private  property,  whether  the 
possession  be  acquired  by  a  mere  trespass  or,  as  in  this  case,  through 
the  form  of  a  purchase  under  an  illegal  judgment  of  a  court 

Although,  as  a  general  rule,  the  existence  of  a  state  of  war  sus- 
pends alike  commercial  intercourse  and  civil  rights  and  remedies  as 
between  antagonist  enemies,  it  does  not  destroy  but  only  suspends 
their  relative  rights  ;  and  when  the  war  ceases  the  one  is  remitted  to 
his  remedies  against  the  other  as  if  no  suspension  had  occurred,  and 
may  maintain  his  action  for  the  recovery  of  property  or  wrongs 
committed  thereon,  or  for  the  use  and  occupation  thereofl  Hord 
and  wife  v.  Alexayuler,  MS.  decision,  April,  1867;  Crutcher  v.  Hord 
andwifey  4  Bush,  360;  Bradwell  v.  Weeks^  1  Johns.  Oh.  206. 

We  concur  in  the  conclusion  of  the  court  below ;  also  that  the 

right  of  the  appellee  to  recover  for  the  use  of  the  properly  was  not 

limited  by  the  annual  rents  which  the  appellant  may  have  received, 

but  that  he  was  entitled  to  recover  what  the  use  of  the  property 

was  reasonably  worth. 

Wherefore  the  judgment  is  affirmed. 


Shankahast,  appellant,  v.  Gohmonwsalth. 

(8  Bush,  408.) 

ChrinUrud  taw -^drunkenness  not   an  excuse  for  crime  or  a  mUigation  of 

punishment. 

The  Tolantarj  dnmkenneBS  of  a  mnrderer  neither  exooies  the  crime  nor  miti- 
gates the  punishment.  The  role  is,  that  one  in  a  state  of  Tolontary  intoxi- 
cation is  sabject  to  the  same  role  of  oondnct,  and  to  the  same  rules  and 
principles  of  law,  that  a  sober  man  is ;  and  that  where  a  prove  cation  Is 
offered,  and  the  one  offering  it  is  killed,  if  it  mitigates  the  offense  of  the  maa 
dnink,  it  should  also  mitigate  the  offense  of  the  man  sober. 

Vol.  VIII.  —  69 
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Appeal  from  a  sentence  and  conviction  under  an  indictment  for 
murder.    The  opinion  states  the  case. 

A.  H.  Fields  for  appellant 

John  Rodman,  attorney-general,  for  appellee. 

Pryob,  G.  J.  The  appellant,  Matthew  Shannahan,  was  indicted 
in  the  Jefferson  circuit  court  for  the  murder  of  C.  W.  Montgomery, 
and  under  the  indictment  was  tried  by  a  jury  and  found  guilty 
as  charged,  and  by  the  judgment  of  that  court  condemned  to  be 
hung,  and  from  that  judgment  he  prosecutes  this  appeal. 

It  will  be  necessary  to  recite,  in  substance,  the  facts  proven  upon 
the  trial  in  order  to  determine  the  propriety  of  the  refusal  by  the 
court  below  to  give  certain  instructions  asked  for  by  counsel  for  the 
appellant,  and  the  giving  of  instructions  in  lieu  thereof. 

It  appears  from  the  evidence  that  the  appellant,  on  the  22d  of 
August,  in  the  year  1870,  about  twelve  or  one  o'clock  of  that  day, 
announced  his  intention  of  going  to  see  Montgomery  (the  deceased) 
for  the  purpose  of  getting  his  (appellant's)  stone-hammer,  saying 
"  that  Montgomery  had  taken  it  away."  The  appellant  had  been 
informed  that  the  deceased  was  working  for  a  man  by  the  name  of 
Shank&  He  went  to  the  grocery  of  Shanks  and  inquired  for  Mont- 
gomery, and  was  told  that  he  was  in  the  woods  at  wqrk  some  half 
mile  distant  from  the  house.  While  at  Shank's  he  took  a  dram, 
purchased  a  quart  of  whisky,  and  started  in  the  direction  of  the 
woods  where  Montgomery  was  at  labor,  and  upon  his  arrival  there 
found  Montgomery  and  a  man  by  the  name  of  Applegate  at  work. 
The  appellant  and  the  deceased,  as  the  witness  Applegate  states,  met 
each  other  in  a  friendly  manner,  and  engaged  in  conversation  rela- 
tive to  deceased  having  previously  worked  for  him,  and  appellant 
offered  to  employ  him  again.  The  three  drank  the  quart  of  whisky, 
and  late  in  the  evening  returned  to  Shank's  grocery,  where  they 
took  another  drink  and  had  the  quart-bottle  refilled.  Applegate 
left  them  late,  and  says  that  when  he  left  they  were  still  friendly 
and  drinking.  The  appellant  and  deceased  left  Shank's  house  after 
night,  and  went  in  company  to  Brown's  residence,  where  deceased 
was  boarding,  and  reached  there  about  half-past  eight  o'clock  it 
night.  From  Shanks'  house  to  Brown's  is  a  distance  of  about  five 
hundred  yards.    Upon  their  arrival  at  Brown's  he  refused  to  peimit 
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the  appellant  to  remain  all  night ;  bat  upon  the  suggestion  of  the 
deceased,  that  if  he  persisted  in  refusing  he  would  sleep  with  appel- 
lant in  the  stable,  Brown  consented  that  the  appellant  might  I'emain 
all  night  The  two  then  entered  the  family-room  of  Brown,  placed 
the  quart-bottle  of  whisky  on  the  mantel,  with  about  one-third  of 
its  contents  gone,  and  conversed  with  Brown  fifteen  or  twenty  min- 
utes. They  then  left  by  a  stairway  for  their  bedroom  upstairs,  and 
when  they  reached  the  floor  above  Brown  says  he  heard  a  scuffle  and 
fall,  and  Montgomery  cried  out,  "  You  have  hilled  nie.^'  He  hurried 
to  the  room  and  met  the  appellant  coming  down  the  stairway  with 
a  knife  in  his  hand,  and  witness  ordered  him  not  to  leave.  lie 
made  his  escape  through  the  back  door  leading  to  the  rear  of  wit- 
ness* premises,  and  was  in  a  few  days  afterward  arrested.  The 
witnesses  found  Montgomery  badly  cut  upon  the  arms,  legs,  and 
other  parts  of  the  body,  and  his  entrails  protruding.  He  lived  but 
a  short  time  ;  stated  that  Shannahan  had  killed  him  without  cause. 
The  deceased  had  no  weapons  upon  his  person,  and  so  far  as  the 
circumstances  indicate  offered  no  resistance.  The  evidence  estab- 
lishes the  fact  that  the  appellant,  when  sober,  is  a  quiet,  peaceable, 
and  industrious  man,  but  when  drunk  is  boisterous,  unruly,  and 
always  when  in  that  condition  ready  to  attack  friend  or  foe.  There 
is  no  doubt  from  the  proof  but  that  both  the  appellant  and  the 
deceased  were  under  the  influence  of  liquor  at  the  time  of  the 
killing. 

The  appellant's  counsel  relies  in  his  argument  upon  five  different 
grounds  for  the  reversal  of  this  case  : 

1.  Because  the  verdict  is  against  the  evidence. 

2.  An  improper  effort  upon  the  part  of  the  attorney  for  the  com- 
monwealth  to  convict  the  accused. 

3.  That  the  special  judge  had  no  power  to  pronounce  the  judg- 
ment upon  the  verdict 

4.  That  the  court  misinstructed  the  jury. 

5.  That  the  court  refused  properly  to  instruct  the  jury. 

This  court  has  no  power  to  revise  a  judgment  of  conviction  for 
either  the  first,  second  or  third  grounds  relied  upon  by  counsel,  and 
the  only  question  presented  by  the  record  is,  did  the  court  err  in 
refusing  the  instructions  asked  for  by  appellant's  counsel,  and  in 
giving  other  instructions  in  lieu  thereof  ?  Oounsel  insists  that  the 
inBtmctions  given  in  this  case  are  muttitudincms,  misleading  and 
mapplieaXlB.    While  instructions  given  to  a  jury  upon  such  an  issue 
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as  is  here  presented  should  be  as  plain  and  concise  as  possible,  and 
no  more  in  number  than  the  case  requires,  still  the  defendant's 
counsel  asked  twenty-two  instructions,  and  the  court,  in  lieu  of  and 
in  e;cplanation  of  these  instructions,  gave  about  one-half  the  num- 
ber, the  most  of  which  contain  the  law  of  the  case,  and  were  cer- 
tainly not  prejudicial  to  the  appellant. 

The  effort  upon  the  part  of  the  defense,  from  the  legal  proposi- 
tions submitted  to  the  jury,  was  to  reduce  the  offense  from  murder 
to  manslaughter  by  reason  of  appellant's  intoxicated  condition  at 
the  time  of  the  killing.  The  propriety  of  the  instructions  on  this 
branch  of  the  case  will  alone  be  considered,  as  all  the  other  instruc- 
tions given  by  the  court  are  substantially  correct 

Instruction  No.  9  given  by  the  court  in  behalf  of  the  appellant 
is  as  follows:  "  That  if,  at  the  time  of  the  alleged  commission  of  the 
crime  charged  in  the  indictment,  the  accused  waa,  from  sensual 
gratification  and  social  hilarity,  and  not  with  the  design  of  com- 
mitting a  crime,  under  the  influence  of  whisky  to  such  an  extent  as 
to  seriously  interfere  with  or  deprive  him  of  reason,  they  should 
find  him  not  guilty  of  murder;  but,  if  guilty  at  all,  of  voluntary 
manslaughter,  unless  they  believe  from  the  evidence  he  drank  with 
the  mtention  of  committing  the  deed  with  which  he  is  charged.  In 
which  case  he  would  be  guilty  of  murder." 

Instruction  No.  10  is  as  follows:  "If,  at  the  time  of  the  kUliiig, 
the  defendant  was  intoxicated  from  the  use  of  whisky,  and  said 
intoxication  was  not  feigned  or  simulated,  nor  contracted  with  the 
intention  of  committing  the  deed,  and  the  killing  was  prompted  by 
the  intoxication  alone,  and  except  for  it  could  not  have  occurred, 
you  should  find  him  not  guilty  of  murder ;  but,  if  guilty  at  all,  of 
voluntary  manslaughter." 

The  counsel  for  appellant  insists  that  the  following  instruction 
should  have  been  given  without  containing  any  of  the  qualifications 
embraced  in  instructions  Nos.  9  and  10,  viz. :  "  ThcU  if,  cU  the  tim^ 
of  the  killing,  the  defendant  teas  intoxicated  from  the  use  of  whisky, 
and  the  killing  was  prompted  by  it  alone,  and  except  for  it  would  not 
have  occurred,  you  should  find  the  accused  not  guilty  of  murder ; 
but,  if  guilty  at  all,  of  voluntary  manslaughter.'^ 

In  the  opinion  of  this  court,  if  drunkenness  can  be  pleaded  in 
excuse  for  crime,  or  by  way  of  mitigating  the  punishment  on 
account  of  crime,  we  perceive  no  valid  reason  for  withholding  from 
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the  consideration  of  the  jury  such  an  instrnction  as  asked  for  by 
the  counsel  for  the  appellant  in  a  case  like  this. 

It  was  a  settled  rule  of  the  common  law  that  Yolontary  drunken- 
ness excused  no  man  from  the  commission  of  crime ;  an^  instead  of 
palliating  the  offense,  it  was  held  as  an  aggrayation  of  the  wrong 
committed.  Some  of  the  more  recent  American  authorities  upon 
this  subject  haye  greatly  relaxed  this  rule,  and  gone  so  far  as  to 
establish  as  law  the  reyerse  of  the  proposition,  yiz.:  ^'That  yolun- 
tary  drunkenness,  instead  of  aggrayating  the  offense,  is  such  a  miti- 
gating fact  as  to  lessen  the  punishment ; ''  and,  upon  an  indictment 
for  murder,  in  the  absence  of  any  proof  showing  that  intoxication 
was  resorted  to  in  order  to  enable  the  party  charged  to  take  human 
life,  the  fact  of  drunkenness  itself  is  held  sufficient  to  reduce  the 
crime  from  murder  to  manslaughter.  By  the  statute  law  of  Ken- 
tucky, drunkenness  is  made  an  offense  for  which  a  penalty  may  be 
imposed ;  and,  although  drunkenness  is  in  yiolation  of  good  morals 
as  well  as  the  law  of  the  land,  it  may  be  proper,  out  of  charity  to 
the  passions  of  men  and  their  inability  to  control  in  many  instances 
either  their  passions  or  appetites,  not  to  adhere  to  the  rigorous 
rule  of  the  common  law,  and  add  to  the  punishment  of  a  party 
who,  by  committing  a  penal  offense,  places  himself  in  such  a  condi- 
tion as  causes  him  to  commit  a  still  greater  offense.  But,  while  we 
sanction  this  modification  of  the  common-law  doctrine,  we  are  well 
satisfied  that  neither  the  interests  of  society  nor  the  wisdom  and 
justice  of  law  requires  or  authorizes  the  judicial  tribunals  of  the 
country  to  establish  the  legal  principle  that  the  yiolation  of  one 
law,  resulting  in  inflamiug  and  exciting  the  worst  passions  of  men, 
shall  be  deemed  a  sufficient  cause  for  mitigating  the  punishment  to 
be  inflicted  upon  those  who  commit  great  crimes.  "  The  law  of 
Englandy  considering  lioio  easy  it  is  to  counterfeit  that  excuse 
{drunke7iness)y  a7id  how  toeak  an  excuse  it  is  {though  real),  mil  not 
suffer  any  man  thus  to  privilege  one  crime  by  another.^'  2  Black- 
stone's  Commentaries,  25.  It  is  true  that  some  of  the  recent 
adjudged  cases  qualify  the  principle  inyolyed  by  stating  "  that  if 
intoxication  is  resorted  to  for  the  purpose  of  stimulating  one  to  the 
commission  of  a  meditated  felony,  then  there  can  he  no  mitigation  of 
f'S  punishment ;"  but  it  seems  to  us  that  no  man,  unless  he  is  so 
wanting  in  intellect  as  to  make  him  irresponsible  for  his  acts,  would 
be  so  reckless  of  his  own  security  as  to  announce  his  intention  of 
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becoming  intoxicated  so  as  to  enable  him  to  take  human  life  or 
inflict  punishment  upon  his  enemy. 

But,  on  the  contrary,  men  of  violent  passions  and  wicked  desigus 
would  avail  themselves  of  this  very  principle  of  law,  by  becoming 
drunk  in  order  to  take  the  lives  of  their  fellow-meu,  with  the  consci- 
ousness on  the  port  of  the  offender  that  his  drunkenness  would  be 
the  mitigating  feature  of  his  case.  The  recognition  of  such  a  rule 
of  law  is  but  an  invitation  to  men  of  reckless  habits  to  commit 
crime;  and  while  their  punishment  is  by  incarceration  only  in  the 
State  prison  for  a  few  years,  the  sober  man,  whose  cause  for  revenge 
aud  the  desire  to  take  human  life  therefor  is  kept  with.u  his  own 
breast,  for  the  commission  of  a  like  offense  is  made  to  suffer  death. 
There  is  no  reason  or  philosophy  that  would  hang  the  sober  man  for 
murder,  and  lessen  the  punishment  of  the  man  intoxicated  for  the 
same  offense,  because  the  latter  had  voluntarily  placed  himself  \u  a 
condition  by  which  he  is  induced  to  take  human  life. 

In  the  present  case  the  jury  were  not  only  told  by  instructions 
Nos  9  and  10  that  drunkenness  mitigated  the  offense  by  the  reducing 
it  from  murder  to  manslaughter,  but  they  were  told  by  the  fourteenth 
instruction,  based  upon  the  fact  of  drunkenness  alone,  that  "  if  they 
bi'lieved  appellant  was  insane  at  the  time  of  the  killing  they  must 
acquit."  These  instructions  were  all  more  favorable  to  the  appellant 
than  the  law  or  facts  of  the  case  authorized. 

If  one  is  insane,  and  while  in  that  condition  commits  an  offense, 
he  is  not  responsible,  for  the  reason  that  he  is  not  enabled  to  know 
right  from  wrong,  and,  if  he  kills,  does  not  know  that  to  take  human 
life  is  wrong;  or,  as  has  been  held  in  cases  of  moral  insanity,  where 
from  the  existence  of  some  of  the  natural  propensities  in  such  violence 
it  is  impossible  not  to  yield  to  them;  but  voluntary  drunkenness, 
that  merely  excites  the  passions  aud  stimulates  men  to  the  commis- 
sion of  crime,  in  a  case  of  homicide  by  one  in  such  a  condition,  with- 
out any  provocation,  neither  excuses  the  offense  nor  mitigates  the 
punishment. 

We  are  not  to  be  understood,  however,  as  determining  that  the 
fact  of  drunkenness  in  a  case  like  this  is  incompetent  testimony 
before  a  jury  upon  the  question  of  malice.  Malice,  express  or 
implied,  must  be  proven  in  order  to  constitute  the  crime  of  murder, 
and  in  the  absence  of  this  proof  no  conviction  can  be  had  for  such 
an  offense;  and  evidence  as  to  the  condition  of  the  accused  at  the 
time  of  the  killing,  whether  drunk  or  sober,  should  be  permitted  to 
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go  to  the  jury^  in  connection  with  other  facts^  in  determining  the 
question  of  malice.  What  we  do  adjudge  is,  that  in  the  trial  of  a 
case  like  this,  the  fact  of  drunkenness,  while  it  may  be  a  circom- 
stance  showing  the  absence  of  malice,  should  not  be  singled  out 
from  the  other  proof,  and  the  jury  told  that  it  mitigates  the  offense. 
The  proper  rule  is,  that  one  in  a  state  of  yoluntary  intoxication  is 
subject  to  the  same  rule  of  conduct,  and  to  the  same  rules  and  prin- 
ciples of  law,  that  a  sober  man  is;  and  that  where  a  proYOcation  is 
offered,  and  the  one  offering  it  is  killed,  if  it  mitigates  the  offense  of 
the  man  drunk,  it  should  also  mitigate  the  offense  of  the  man  sober. 
We  feel  tliat  pul)lic  policy,  the  demands  of  society,  and,  more  than 
all,  the  wisdom  and  justice  of  the  law  require  that  the  principles 
herein  established  should  be  adhered  to;  and  as  a  different  construc- 
tion is  placed  by  many  upon  the  law  as  declared  by  this  court  in  the 
cases  of  Smith  v.  Tlie  Conimoyiwealth,  1  Duvall,  224,  and  Blimm  v. 
The  C<yinmo7itoealthy  7  Bush,  320,  involving  similar  questions,  those 
cases  are  overruled  so  far  as  they  conflict  with  the  principles  of  this 
opinion. 

The  judgment  of  t/ie  court  below  u  affirmed. 


Ajobbican  Ooktbaot  Oompaky,  appellant,  v.  Oboss. 

(8  Bush,  478.) 
Common  ecmrier — uhtU  e<msUtiite$  baggage. 

A  gold  watch  depoeited  In  a  trunk  bj  a  traveler  on  a  railroad  is  baggage,  tta  tin 
loos  of  which  the  carrier  is  liable.    {Bee  note,  anie,p,  803.) 

Appbal  from  a  judgment  against  a  common  carrier. 

The  appellant,  being  a  common  carrier,  running  its  cars  with 
freight  and  passengers  on  what  is  known  as  the  Evansville,  Hender- 
son &  Nashville  Railroad,  undertook,  for  the  customary  price,  to  carrj 
the  appellee,  with  her  baggage,  from  the  town  of  Pembroke,  on  the 
line  of  the  road,  to  the  town  of  Hopkinsville,  Ky.  The  baggage 
consisted  of  a  trunk  containing  articles  of  clothing,  and  a  gold  watch, 
l^his  trunk  was  not  delivered  to  the  appellee  when  she  left  the  train 
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at  Hopkmsyille,  and  seems  not  to  have  been  receiyed  by  her  antil 
ioine  days  afterward.  When  she  obtained. the  trank  her  watch,  of 
the  yalne  of  near  two  hundred  dollars,  was  missing,  and  an  indif- 
ferent watch,  worth  about  twenty-fi ye  dollars,  substituted  in  its  place. 
This  suit  is  brought  against  the  appellant,  as  a  common  carrier,  to 
recoyer  the  yalue  of  the  watch,  etc 

The  proof  on  the  part  of  the  appellee  shows  that  when  the  trunk 
was  placed  upon  the  cars  it  was  securely  locked  and  strapped  down; 
that  when  the  appellee  reached  her  place  of  destination  Monday,  she 
sent  on  Tuesday  morning  to  the  depot  for  her  trunk,  and  the  mes- 
senger was  informed  by  the  conductor  that  the  trunk  was  claimed 
by  some  gentleman,  and  was  carried  back  to  Pembroke,  the  station 
where  appellee  had  taken  passage.  The  testimony  of  Mrs.  Gross 
shows  that  the  watch  was  in  her  trunk  when  she  left  the  residence 
of  her  relatiye  for  the  cars,  which  was  only  a  short  distance.  In 
this  she  is  corroborated  by  two  other  witnesses,  one  of  them  who 
deliyered  the  trunk  at  the  train,  securely  locked  and  in  good  condi- 
tion. That  she  had  and  owned  a  gold  watch  of  the  description 
aUegtsd  is  clearly  proyen,  and  that  when  she  opened  the  trunk  upon 
receiying  it,  some  day  or  two  afterward,  she  found  an  inferior  watch, 
worth  about  twenty-fiye  dollars,  is  equally  as  well  established. 

The  defense  proves  by  the  conductor  that  wlien  the  train  arrived 
at  Hopkinsville  the  appellee  told  him  to  have  her  trunk  placed  in 
the  freight  depot,  and  that  he  directed  the  baggage-master  to  place 
it  there;  that  when  the  messenger  from  Mrs.  Cross  came  after  the 
trunk  on  Tuesday  morning,  he  told  him  the  trunk  was  taken  back  to 
Pembroke  by  a  man  who  claimed  it;  that  he  found  the  trunk  at  a 
place  called  Guthrie,  broken  open,  and  is  satisfied  that  he  was  mis- 
taken when  he  said  "  that  he  had  taken  it  back  to  Pembroke."  The 
baggage-master  swears  that  when  he  first  received  the  trunk  it  was 
partly  open,  and  that  when  he  reached  Hopkinsville  he  delivered  it 
to  some  expressman,  whom  he  does  not  know,  at  the  request  of  Mrs. 
Cross;  that  on  Tuesday  morning,  in  going  into  the  baggage  car,  he 
saw  the  trunk;  and  by  whom  it  was  brought  back  he  cannot  teU. 

This  is  in  substance  the  evidence  in  the  case.  The  law  and  facts 
were  submitted  to  the  court,  and  a  judgment  rendered  for  the  value 
of  the  watch. 


The  company  appealed. 
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liland  A  Bvans,  for  appellant;. 
Petree  A  Faulknery  for  appellee. 

Pbyob,  0.  J.  (After  stating  facts.)  We  are  of  the  opinion,  from 
the  evidence  in  the  case,  that  the  trank  of  the  appellee  was  never 
taken  from  the  baggage  car,  and  was  taken  back  to  Guthrie  or  Pem- 
broke the  next  morning.  If  a  gold  watch  deposited  by  the  traveler 
in  his  trunk  is  to  be  regarded  as  baggage,  the  appellants  are  certainly 
liable.  There  is  some  conflict  of  authority  on  this  point,  but  the 
weight  of  authority  results  in  holding  common  carriers  liable  in  such 
cases.  Redfleld  on  Carriers,  page  70,  says  that  a  watch  carried  in 
one's  trunk  is  proper  baggage.  In  the  case  of  Doyle  v.  Kiser,  6  Por- 
ter (Ind.),  242,  Justice  Perkins  enumerates  as  baggage  "clothing, 
traveling  expense  money,  a  watch,  ladies'  jeweliy,"  etc.  A  gold  watch 
and  spectacles  were  held  to  be  such  in  the  case  of  the  steamer  H.  M. 
Wright  (Newberry's  Admiralty,  494).  In  the  case  of  77*6  Orange 
Co,  Bank  v.  Browriy  9  Wend.  85,  Justice  Nelsok  held  that  "money 
taken  for  mere  transportation  is  not  regarded  as  baggage;  but  that 
money  taken  to  defray  the  expenses  of  travel  is  to  bo  regarded  as 
baggage."  What  constitutes  baggage,  as  the  word  is  used  in  the 
law-books,  is  not  very  well  defined;  but  it  seems  to  us  the  meaning 
given  to  the  word  by  Justice  Wood,  in  the  case  of  Jones  v.  Voorhees, 
10  Ohio,  151,  is  as  easily  understood  as  any  to  be  found  in  the 
books,  viz.:  That  whatever  forms  the  necessary  appendages  of  the 
traveler  may  be  regarded  as  baggage,  and  placed  in  a  trunk  for  con- 
veyance; and,  as  stated  by  the  learned  judge  in  that  case,  the  watch 
may  be  placed  in  the  trunk  to  avoid  accident  on  the  travel,  or  as  a 
matter  of  convenience  and  even  safety.  It  is  not  such  negligence  on 
the  part  of  the  owner  as  releases  the  carrier  from  liability.  Indeed, 
the  watch  might  be  regarded  as  safer  in  the  trunk  than  upon  the 
person,  when  the  traveler  on  his  journey  is  compelled  to  mingle  with 
and  pass  through  large  crowds  of  persons  generally  assembled  about 
railroad  depots. 

In  this  case  the  watch  was  lost  by  the  negligence  of  the  appellants, 
and  to  relieve  them  from  liability  would  be  determining  that  the 
passenger  must  care  for  his  baggage,  and  not  the  carrier. 

(The  judge  here  disposed  of  an  unimportant  question  of  e^i 
leDoe.) 

Tlie  judgment  of  the  court  below  is  affirmed. 

Vol.  Vni  — 60 
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BoHANNON,  appellant,  v.  Commonwealth. 

(8Busb,481.) 
Criminal  law — homicide  in  self-dtfense. 

On  an  indictment  for  murder,  where  the  plea  of  self-defense  was  relied  upon, 
the  Jury  were  instructed  that  "bj  the  term  malice  aforethought,  is  meant  a 
predetermination  to  kill,  however  suddenly  or  recently  formed  in  the  mind 
of  the  person  killing,  before  the  fatal  act,  so  that  the  determination  actually 
exists  in  the  mind  before  and  at  the  time  of  the  killing,  and  be  not  prompted 
alone  by  the  first  transport  of  passion  and  under  great  provocation."  Held, 
error,  on  the  ground  that  the  instructions  under  the  plea  of  self-defense  was 
in  effect  a  determination  by  the  court  that  killing  in  necessary  self-defense 
may  be  killing  with  malice  aforethought,  and,  therefore,  legally  murder.  A 
killing,  to  constitute  murder,  must  be  done  unlawfully,  and  unless  it  be 
unlawful,  it  cannot  have  been  done  with  malice  aforethought,  although  it 
may  have  been  predetermined. 

Where  one's  life  has  been  repeatedly  threatened  by  an  enemy,  a  desperate  and 
lawless  man,  an  actual  attempt  been  made  to  assassinate  him,  and  the  mem- 
bers of  his  family  been  informed  by  such  enemy  that  he  is  to  be  killed  on 
sight,  he  may  lawfully  arm  himself  to  resist  the  threatened  attack ;  he  may 
leave  his  home  for  the  transaction  of  his  legitimate  business,  or  for  any  law- 
ful and  proper  purpose,  and  if,  on  such  occasion,  he  casually  meets  his 
enemy,  having  reason  to  believe  him  to  be  armed  and  ready  to  execute  his 
murderous  intentions,  and  he  does  believe,  and  from  the  threats,  the  previous 
assault,  the  character  of  the  man,  and  the  circumstances  attending  the  meet- 
ing, he  has  reason  to  believe  that  the  presence  of  his  enemy  puts  his  life  in 
imminent  peril,  and  that  he  can  secure  his  personal  safety  in  no  other  way 
than  to  kill  him,  he  is  not  obliged  to  wait  until  he  is  actually  assailed. 

Appeal  from  judgmeut  and  sentence  under  an  indictment  for 
murder.    The  opinion  states  the  case. 

P.  U.  Major, Robinson  and  J,  P.  Foree,  for  appellant. 

John  Rodman^  attorney-general,  for  appellee. 

LiKDSAY  J.  At  the  September  term,  I87I9  of  the  Shelby  circuit 
oourt,  Hiram  Bohannon  was  indicted,  tried  and  convicted  for  the 
mmder  of  Addison  Oook.  His  motion  for  a  new  trial  was  orer- 
ruled,  and  from  the  judgment  of  that  court,  sentencing  him  to  be 
hung,  ho  prosecutes  this  appeal. 
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The  deceased  is  shown  by  the  evidence  to  have  been  a  man  of 
lawless  habitSy  overbearing,  revengeful  and  vindictive,  and  resolute 
and  determined  in  the  execution  of  liis  plans  of  vengeance  against 
those  who  incurred  his  hostility.  The  testimony  also  conduces  to 
show  that  he  was  at  the  head  of  a  secret  organization  which  habit' 
ually  set  the  laws  of  the  commonwealth  at  o|)en  defiance,  and  the 
members  of  which,  under  the  pretense  of  inflicting  punishment 
upon  criminals  who  could  not  be  reached  by  the  process  of  the  law, 
were  themselves  guilty  of  the  commission  of  both  penal  and 
criminal  offenses. 

Several  months  before  his  death,  for  reasons  not  fully  explained, 
Cook  became  the  avowed  enemy  of  the  appellant  He  more  than 
once  openly  threatened  to  take  his  life.  Of  these  threats  Bohannon 
was  informed.  On  the  Saturday  before  the  killing,  which  took 
place  on  Tuesday,  the  15th  day  of  August,  1871,  Cook,  in  company 
with  one  Penn,  and  evidently  in  the  execution  of  a  preconcerted 
plan,  with  a  drawn  pistol  attacked  Bohannon  upon  the  public  high- 
way, and  the  latter  only  succeeded  in  escaping  assassination  by 
deserting  his  horse,  and  concealing  himself  in  the  fields  adjacent  to 
the  road.  The  assailants  then  pursued  the  witness  Blakely  and  his 
wife,  who  were  in  company  with  Bohannon,  and  who  resided  at  his 
house ;  and  when  they  had  overtaken  them  Cook  compelled  Mrs 
Blakely  to  retract  certain  statements  she  had  made  relative  to  his 
being  the  chief  of  a  lawless  organization  known  as  Ku-klux,  threat- 
ening her  with  immediate  death  in  case  she  refused  to  make  the 
required  retraction.  He  then  announced  to  Mrs.  Blakely  and  her 
husband  that  he  intended  to  kill  Bohannon  on  sight. 

This  threat  they  communicated  to  Bohannon  that  night  .  They 
also  gave  him  a  detailed  statement  of  Cook's  conduct  at  the  time  it 
was  made. 

On  the  morning  of  the  killing,  and  but  a  short  time  before  it  tooK 
place,  Cook  asked  a  witness  named  Hamilton  whether  he  could  not 
frame  some  excuse  for  going  to  Bohannon's  house,  and  ascertaining 
his  whereabouts,  stating  that  he  was  anxious  to  ascertain  that  fact. 

On  that  morning  Bohannon  left  his  house,  so  far  as  the  evidence 
shows,  for  the  first  time  after  he  was  attacked  on  the  Saturday 
before.  He  took  with  him  a  double-baireled  shot-gun.  The  de- 
ceased and  the  appellant  met  in  the  railroad  cut  near  the  village  of 
Bagdad.  Two  shots  were  heard  in  quick  succession.  No  one  saw 
the  renconter.    Cook  was  found  a  few  minutes  aftej-ward  lying  dead 
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on  the  side  of  the  raUroad  track,  with  a  reyolving  pistol  in 
pocket,  about  half  way  out  The  shot  had  taken  effect  in  the  back 
of  his  head  and  neck,  and  in  his  body  between  the  shoulders. 
Bohannon  was  seen  coming  from  the  spot  where  the  shooting  was 
done,  and  in  reply  to  a  question  said  that  ^*  he  had  shot  a  thief,  who 
had  run  him  out  of  the  road  a  few  days  before,  but  that  he  would 
not  run  anybody  else  out  of  the  road  again." 

Upon  these  facts  the  court  gave  the  jury  a  series  of  carefully  pre- 
pared instructions,  eleven  in  number,  and  refused  all  that  were 
asked  by  Bohannon.  It  is  complained  that  several  of  the  instruc- 
tions  gireu  are  erroneous,  and  that  taken  together,  they  were  mia- 
leading  and  prejudicial  to  the  substantial  rights  of  the  appellant. 

By  the  first  instruction  the  jury  were  told  that, "  by  the  term 
*  malice  aforethought'  is  meant  a  predetermination  to  kill,  however 
suddenly  or  recently  formed  in  the  mind  of  the  person  killing  before 
the  fatal  act,  so  that  the  determination  actually  exists  in  the  mind 
before  and  at  the  time  of  the  killing,  and  be  not  prompted  alone  by 
the  first  transport  of  passion  and  under  great  provocation.*'  If  tho 
plea  of  self-defense  had  not  been  relied  on,  and  the  sole  effort  of  the 
appellant  had  been  to  reduce  the  killing  from  murder  to  manslaugh 
ter,  this  definition  might  not  have  been  calculated  to  prejudice  his 
rights  ;  but  standing  as  it  does  without  any  subsequent  modification 
or  explanation,  it  is  in  effect  a  determination  by  the  court  that  kill- 
ing in  necessary  self-defense  of  one's  person  or  property  may  be 
killing  with  malice  aforethought,  and  therefore  legally  murder.  A 
killing,  to  constitute  murder,  must  be  done  unlawfully,  and  unless  it 
be  unlawful  it  cannot  have  been  done  with  malice  aforethought, 
although  it  may  have  been  predetermined. 

A  party  upon  whom  a  murderous  assault  is  made,  when  there  are 
no  other  apparent  means  of  escape,  may  determine  to  defend  him- 
self without  attempting  to  flee,  and,  if  necessary,  to  kill  his  assailant; 
and  if,  pursuant  to  this  predetermination  suddenly  formed,  he  does 
kill,  it  will  be  neither  a  malicious  nor  unlawful  but  an  excusable 
homicide.    3  Greenleafs  Evidence,  §  550;  1  Easfs  P.  0.  271. 

By  the  seventh  instruction  the  jury  were  told  that  "  the  right  of 
self-defense  is  founded  on  necessity,  and  cannot  be  exercised  in  any 
case  or  to  any  degi'ee  not  necessaiy.  No  instrument  or  power  beyond 
what  is  necessary  is  to  be  used;  and  when  one  expects  to  he  attached 
hie  right  to  defend  himself  does  not  arise  until  he  has  done  every 
thing  in  his  power  to  avoid  the  necessity.     Human  life  cannot  be 
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taken  by  way  of  personal  defense  only  in  extreme  or  apparently 
extreme  necessity.  But  when  the  attack  is  made  with  felonions 
intent  against  the  person  the  party  attacked  is  not  bound  to  flee. 
.  .  .  When  a  known  felony  is  manifestly  about  to  be  committed 
upon  the  person  of  a  man  by  violence  or  surprise  ho  is  not  bound  to 
flee;  but  may  even  pursue  his.  adversary  until  he  is  out  of  danger, 
but  no  further,  and  if  deatli  result  in  the  conflict  he  will  be  guilt- 
less. .  .  .  So  if  it  was  manifest  that  decedent  was  about  to  commit 
one  of  these  felonies  (murder,  manslaughter,  or  malicious  wounding) 
by  violence  or  surprise  upon  the  person  of  defendajit,  and  he  shot 
decedent  solely  to  prevent  the  commission  of  such  felony,  he  shot 
justifiably,  and  was  not  bound  to  attempt  to  escape  by  retreat  or 
otherwise." 

The  eleventh  instruction  is  in  these  words:  "You  cannot  acquit 
the  defendant  on  account  of  mere  threats  made  by  decedent  against 
the  defendant,  unless  you  believe  from  the  evidence  that  at  the  time 
he  fired  the  fatal  shot,  if  he  did  fire  it,  the  decedent  was  making 
flome  demonstration  from  which  the  defendant  had  reasonable 
grounds  to  believe  that  the  decedent  was  then  about  to  put  his 
threats  into  execution  by  killing  defendant,  or  inflicting  upon  him 
some  great  bodily  harm." 

It  was  misleading  to  instruct  the  jury,  under  the  proof  in  this 
prosecution,  that  Bohannon's  right  of  seU-defense  did  not  arise  until 
he  had  "done  every  thing  in  his  power  to  avoid  tJie  necessity'^  of 
slaying  his  adversary.  He  might  have  avoided  such  necessity  by 
secreting  himself  so  that  he  could  not  be  found,  or  by  abandoning 
his  home  and  seeking  safety  in  some  remote  part  of  the  country ; 
but  under  the  law  he  was  not  required  to  resort  to  either  of  these 
methods  of  securing  his  personal  safety. 

Instruction  No.  11  will  be  considered  in  conjunction  with  others 
given  by  the  court  after  the  submission  of  the  case  to  the  jury. 

After  considering  the  case  for  some  considerable  time,  at  their 
own  request  they  were  conducted  into  court  by  the  sheriff,  and 
inquired  of  the  court:  "Whether  to  exonerate  the  defendant  from 
guilt  on  account  of  the  killing  they  mi^t  confine  themselves  to  the 
time  of  killing,  and  disregard  all  danger  that  formerly  existed,  all 
danger  in  the  future,  and  all  previous  threats  ?" 

The  court  instructed,  in  answer  to  this  question: 

1.  ^That  they  cannot  acquit  the  defendant  on  account  of  any 
danger,  real  or  apparent,  not  existing,  or  not  on  reasonable  grounds 
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believed  by  the  defendant  to  exist,  and  to  be  about  then  to  faU  upon 
him  at  the  time  of  killing/^ 

2.  ^  They  should  not  disregard  previoas  threats,  bat  should  regard 
and  weigh  them  so  far  as  they  may  shed  light  on  the  question  as  to 
the  real  or  apparent  danger  defendant  was  in  at  the  time  he  did  tho 
killing,  if  he  did  it;  and  also  as  to  whether  he  did  the  killing  with 
malice  aforethought  or  without  malice.'' 

3.  "  The  jury,  asking  whether  they  are  to  regard  only  the  circum- 
stences  occurring  immediately  at  the  killing,  and  to  disregard  all 
other  testimony  in  the  case,  are  instructed  that  they  are  to  regard 
and  weigh  all  the  testimony  in  the  case." 

The  first  of  these  three  instructions  is  in  direct  conflict  with  the 
law  of  self-defense,  as  laid  down  by  this  court  in  the  case  of  PhU- 
lips  y.  Commonwealth^  2  Duvall,  328,  and  also  in  the  case  of  Young 
V.  Commonwealthy  6  Bush,  312. 

The  first  of  these  cases  has  been  the  subject  of  much  criticism, 
not  so  much  on  account  of  the  conclusions  of  the  court  on  the 
point  actually  decided  as  of  the  argument  of  the  writer  in  support 
of  these  conclusions.  This  argument  is  merely  dictum,  not  enti- 
tled to  be  regarded  as  authority,  and  valuable  only  to  the  extent  it 
accords  with  the  reason  of  the  law  of  self-defense. 

We  adhere  to  the  ruling  of  the  court  in  that  case  in  so  far  as  it 
was  decided  that  the  principle  of  self-defense  does  not  equally  apply 
in  cases  of  mutual  rencounters  or  affrays  with  deadly  weapons,  and 
one  like  this,  where  the  life  of  the  accused  has  been  threatened  by 
a  lawless,  determined  and  vindictive  enemy,  when  he  has  actually 
been  assaulted  with  deadly  weapons  and  compelled  to  fly  for  safety, 
and  when,  after  he  has  thus  escaped,  this  enemy  announces  to  the 
members  of  his  own  family  the  intention  to  take  his  life  whenever 
and  wherever  he  may  find  him. 

This  distinction  is  recognized  by  all  the  standard  writers  upon  the 
English  criminal  law.  It  is  thus  stated  by  East  (1  P.  0.  271,  272) : 
"  A  man  may  repel  force  by  force  in  defense  of  his  person,  habita- 
tion or  property,  against  one  who  manifestly  intends  or  endeavors 
by  violence  or  surprise  to  commit  a  known  felony,  such  as  rape, 
robbery,  arson,  burglary  or  the  like.  In  >  these  cases  he  is  not 
obliged  to  retreat,  but  may  pursuse  his  adversary  until  he  has 
secured  himself  from  all  danger;  and,  if  he  killed  him  in  so  doing, 
it  is  justifiable  self-defense;  as,  on  the  other  hand,  the  killing  by 
snch  felons  will  be  murder.    But  a  bare  fear  of  any  of  these  offensea, 
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howeyer  well  grounded,  as  that  another  lies  in  wait  to  take  away 
the  party's  life,  anaccompanied  by  any  overt  act  indicatiye  of  such 
an  intention,  wiU  not  warrant  him  in  killing  that  other,  there  being 
no  actual  danger  at  the  time." 

The  doctrine  of  this  author  seems  to  be  that  fear,  though 
grounded  upon  the  fact  that  one  lies  in  wait  to  take  a  party's  life, 
or  upon  the  murderous  threats  of  a  desperate  and  determined 
enemy,  will  not,  in  the  absence  of  actual  danger  at  the  time,  jus- 
tify the  party  so  endangered  or  threatened  in  slaying  his  adversary. 
But  that  when  this  lying  in  wait  or  these  threats  have  been  accom- 
panied by  an  actual  attempt  to  kill,  and  from  all  the  attending  cir- 
cumstances the  party  in  danger  believes,  and  has  the  right  to 
believe,  that  he  can  escape  the  constantly  impending  danger,  wliich 
becomes  imminent  whenever  his  foe  is  present,  in  no  other  way 
except  to  kill  such  foe,  he  is  not  obliged,  when  he  may  casually  meet 
him,  to  fly  for  safety,  nor  to  await  his  attack. 

However  this  may  be,  the  threats  of  oven  a  desperate  and  lawless 
man  do  not  and  ought  not  to  authorize  the  person  threatcuod  to 
take  his  life ;  nor  does  any  demonstration  of  hostility,  short  of  a 
manifest  attempt  to  commit  a  felony,  justify  a  measure  so  extremOt 
But  when  one's  life  has  been  repeatedly  threatened  by  such  an 
enemy;  when  an  actual  attempt  has  been  made  to  assassinate  him, 
and  when,  after  all  this,  members  of  his  family  have  been  informed 
by  hid  assailant  that  he  is  to  be  killed  on  sight,  we  hold  that  he 
may  lawfully  arm  himself  to  resist  the  threatened  attack.  He  may 
leave  his  home  for  the  transaction  of  his  legitimate  business,  or  for 
any  lawful  and  proper  purpose;  and  if,  on  such  an  occasion,  he 
casually  meets  his  enemy,  having  reason  to  believe  him  to  be  armed 
and  ready  to  execute  his  murderous  intentions,  and  he  does  believe, 
and  from  the  threats,  the  previous  assault,  the  character  of  the  man 
and  the  circumstances  attending  the  meeting  he  has  the  right  to 
believe,  that  the  presence  of  his  adversary  puts  his  life  in  imminent 
peril,  and  that  he  can  secure  his  personal  safety  in  no  other  way 
than  to  kill  him,  he  is  not  obliged  to  wait  until  he  is  actually 
assailed.  He  may  not  hunt  his  enemy  and  shoot  him  down  like  a 
wild  beast;  nor  has  he  the  right  to  bring  about  an  unnecessary 
meeting  in  order  to  have  a  pretext  to  slay  him ;  but  neither  reason 
nor  the  law  demands  that  he  shall  give  up  his  business  and  abandon 
looiety  to  avoid  such  meeting.    The  instructions  under  oonsidera- 


480  KENTUCKY, 


Broadway  Baptist  Church  y.  MeAtee. 


tion  sit  inconfliBteut  with  this  yiew  of  the  law,  and  are,  therefore, 
deemed  erroneous. 

It  is  complained  that  incompetent  and  illegal  testimony  was  per- 
mitted to  go  io  the  jury,  but  as  the  alleged  error  will  not  likely  occur 
on  the  next  trial  of  the  appellant,  it  is  not  necessary  that  we  should 
pass  upon  it  So  far  as  any  portions  in  the  opinion  in  Phillips'  case 
are  inconsiBtent  with  this  opinion,  the  same  are  overruled.  In  the 
Carico  CasBy  7  Bush,  124,  the  judgment  of  the  circuit  court  was 
reversed  upon  a  question  growing  out  of  the  refusal  of  said  court  to 
admit  certain  legal  testimony.  Judge  Habdik,  while  expressing 
his  inclination  to  overrule  the  Phillips  case  to  some  extent,  recog- 
nized it  as  authority  until  overruled  by  this  court,  but  did  not  fully 
concur  in  the  opinion  of  Judge  Robebtsok  as  to  the  law  of  the 
Oarico  case;  and  Judge  Peters  declined  to  express  any  opinion  upon 
that  branch  of  the  case  discussed  by  Judge  Bobebtson,  believing 
that  the  facts  did  not  bring  it  within  the  principle  decided  in  the 
Phillips  case. 

For  these  reasons  it  is  manifest  that  the  opinion  of  Judge  BoB- 
ERTSOK,  so  far  as  it  relates  to  the  principle  of  self-defense,  is  but 
An  expression  of  his  individual  views,  and  not  binding  upon  this 
court 

For  the  errors  pointed  out  in  this  opinion,  the  judgment  appealed 
from  is  reversed,  and  the  cause  remanded  for  a  new  trial  upon  prin- 
ciples consistent  herewith. 

Reversed  and  remanded. 


Bboadwjlt  Baptist  Ohuech,  appellantcf,  t.  MoAtbb  et  al 

(8Biidi,fOB.) 

Auesement  far  local  impre^cemeiUe. 

By  the  charter  of  the  dtj  of  LoniaTille,  the  pabUc  waja  of  the  dtj  were 
placed  nnder  the  exclusive  control  of  the  general  council,  with  power  to 
improve  them  bj  original  constractlon  and  reconetraction.  The  charter 
farther  provided  that  the  improvements  "  shall  be  done  as  maybe  prescribed 
hy  ordinance,  at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square,  to  be  equallj  apportioned  hy  the  general  council,    .   •   .    payment 
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to  be  enforced  m  other  taxes,  or  bj  proceedings  in  doozt."     BM,  ooo- 

StitUtiODAL 

Under  sneh  a  charter,  church  property  is  liable  to  be  assessed  for  impior^ 
ments  though  exempted  by  general  laws  from  taxation.    (8m  naU,  p.  487.) 

Afpbal  from  a  decree  of  the  chancellor.    The  opinion  states  the 
case. 


Andy  Bameti,  J.  W.  Bdwards,  J.  Harding,  R.  J.  EOmU,  for 

appellants. 

Muir  db  Bijur,  for  appellees. 

jT.  L.  Bumeit,  for  citj  of  LonisriUe. 

LiKDSAT  J.  This  coort  adheres  to  the  opinion  delirered  in  the 
case  of  Bradley  v.  MeAtee,  eic,  7'  Bush,  667  (8  Am.  B.  809) ;  it  is, 
therefore,  unnecessary  to  discuss  the.  constitutionality  of  the  tax 
assessed  against  these  appellants  to  pay  portions  of  the  cost  incurred 
in  the  reconstruction  of  Broadway  street  with  Nicolson  paTement, 
in  so  far  as  it  is  claimed  that  the  imposition  of  such  tax  impairs  the 
obligations  of  contracts. 

The  twelfth  section  of  the  charter  of  1870  places  the  public  ways 
of  the  city  of  Louisville  under  the  exclusive  control  of  the  general 
council,  with  power  to  improve  them  by  original  construction  and 
reconstruction.  It  provides  that  such  improvements  ^  shall  be  done 
as  may  be  prescribed  by  ordinance,  at  the  exclusive  cost  of  the 
owners  of  lots  in  each  fourth  of  a  square,  to  be  equally  apportioned 
by  the  general  council  according  to  the  number  of  square  feet  owned 
by  them  respectively,  except  that  comer  lots  (say  thirty  feet  front, 
and  extending  back  as  may  be  prescribed  by  ordinance)  shall  pay 
twenty-five  per  cent  more  than  others  for  said  improvements.  A 
lien  shall  exist  for  the  cost  of  improvements  of  public  ways,  for  the 
apportionments  and  interest  thereon,  against  the  respective  lots;  and 
payments  may  be  enforced  as  other  city  assessments  for  taxes  upon 
the  property  bound  therefor,  or  by  proceedings  in  court;  and  no 
error  in  the  proceedings  of  the  general  council  shall  exempt  from 
payment,  after  the  work  has  been  done  as  required  by  ordinance  or 
contract,  but  the  general  council,  or  the  courts  in  which  suits  may 
be  pending,  shall  make  all  corrections,  rules  and  orders  to  do  justice 
to  all  parties  concerned ;  and  in  no  event  shall  the  city  be  liable  tor 
Vol.  VIII  — 61 
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snch  improyements  without  having  the  right  to  enforce  it  againit 
the  property  receiving  the  benefit  thereof,"  etc 

It  is  oertainly  well  settled  in  this  State  that  the  cost  of  the  orig- 
inal construction  of  the  streets  of  a  city  may  be  imposed  upon  the 
owners  of  real  estate  alone,  without  violating  the  constitutional  lim- 
itations upon  the  legislative  power  of  taxation*  We  can  perceive  no 
sufficient  reason  why  the  cost  of  the  reconstruction  of  such  streets 
may  not  also  be  assessed  against  the  owners  of  the  same  character  of 
property.  In  proportion  as  the  trade  and  population  of  a  city 
increase,  the  value  of  real  estate  advances.  The  owners  of  such' 
estate  receive  and  enjoy  very  nearly  the  sole  permanent  advantages 
accruing  to  the  city  from  the  construction,  repairs  and  reconstruc- 
tion of  the  streets  upon  which  their  property  may  be  situated.  The 
general  public  certainly  receives  incidental  benefits  from  such  improve- 
ments; but  the  benefits  to  the  owners  of  real  property  are  direct* 
appreciable  and  permanent  The  original  improvement  enhances 
the  value  of  lots  adjacent  to  the  street  improved,  by  making  it  acces- 
sible to  *the  public  and  attracting  trade  and  population.  This 
enhanced  value  can  be  preserved  in  no  other  way  than  by  keeping 
the  street  in  repair,  and  by  its  reconstruction  when  too  much  worn 
to  be  longer  repaired.  Hence,  so  far  as  the  right  to  impose  this  local 
taxation  depends  upon  the  enjoyment  by  the  persons  taxed  of  pecu- 
liar local  benefits  arising  therefrom,  it  seems  to  us  that  there  is  no 
substantial  difference  between  the  reconstruction  and  the  original 
improvement  of  the  street 

We  are  not  aware  that  this  question  has  been  directly  presented  to 
this  court  for  adjudication  in  any  other  case  than  this;  but  it  has 
been  incidentally  involved  in  several  cases  heretofore  decided,  and  in 
no  instance  has  it  been  intimated  that  the  principle  authorizing  the 
tax  for  the  one  purpose  does  not  apply  equally  to  the  other. 

In  the  case  of  City  of  Chvington  v.  BoyU,  etc,  6  Bush,  204^  the 
assessments  against  the  lot  owners  were  for  the  cost  of  repairing  and 
reconstructing  certain  streets  in  that  city,  and  such  assessments  were 
held  valid,  and  adjudged  to  be  enforceable.  The  reasoning  of  the 
supreme  court  of  Pennsylvania  in  the  recent  case  of  HameU  v. 
Philadelphiay  65  Penn.  St  146  (3  Am.  H.  615),  is  to  some  extent 
antagonistic  to  this  conclusion.  But  in  that  case  the  improvement 
was  not  made  to  bring  or  keep  the  street,  as  all  other  streets  in  the 
built-up  portion  of  the  city  were  kept,  for  the  advantage  and  com- 
fort of  those  who  lived  upon  it,  and  for  ordinary  business  and  travel; 
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but  to  make  a  great  public  drive,  a  pleasure  ground,  ^  along  "which 
elegant  equipages  may  disport  of  an  afternoon."  Under  such  cir- 
cumstances, to  have  compelled  a  small  number  of  persons  owning 
property  in  the  vicinity  of  such  public  pleasure  ground  to  pay  the 
eiitire  cost  of  its  construction,  would  have  been  manifestly  and  pal- 
pably a  spoliation  under  the  forms  of  law,  and  that  this  tact  exer- 
cised a  controlling  influence  with  the  court,  can  be  readily  gathered 
from  the  opinion. 

It  may  be  conceded,  as  was  held  by  that  court,  that  when  -a  slareet 
has  been  improved  and  assimilated  with  the  rest  of  the  city,  and 
made  a  part  of  it,  that  it  is  the  duty  of  the  municipality,  for  the 
general  good,  to  keep  it  in  repair,  and  when  necessary  to  reconstruct 
it  But  still  the  important  question  remains  to  be  determined,  how 
the  expense  incurred  in  the  performance  of  this  duty  is  to  be  paid  ? 
Shall  a  portion  of  the  general  revenues  of  the  city  be  applied  to  the 
payment  of  such  expense,  or  may  the  sovereign  power  impose  the 
burden  upon  that  character  of  property  which  will  be  directly  and 
permanently  benefited  by  the  expenditure  ? 

In  the  imposition  of  this  or  of  all  other  taxation  a  broad  field  is 
of  necessity  left  open  for  legislative  discretion.  Public  policy  may, 
and  in  some  cases  does,  demand  that  certain  kinds  of  property  shall 
be  exempted  from  all  taxation. 

The  law-making  power  has  always  exercised  the  right,  without 
question,  of  determining  the  proper  subjects  either  of  general  or 
local  taxation,  and  we  conceive  that  it  is  not  within  the  province  of 
the  courts  to  abridge  this  legislative  prerogative,  nor  to  refuse  to 
lend  their  assistance  in  carrying  out  the  legislative  will  on  account 
of  doubts  as  to  the  policy  or  justice  of  enactments  through  which 
it  may  be  expressed.  When  the  subjects  of  taxation  have  been 
determined,  then  the  constitutional  limitation  requiring  equality 
and  uniformity  in  its  imposition  upon  such  subjects  applies,  and  the 
courts  are  bound  to  see  that  this  limitation  is  not  disregarded 

It  is  objected  that  the  rule  prescribed  by  the  charter  of  the  city 
for  subdividing  its  territory  into  subordinate  communities  for  the 
purposes  of  street  taxation  is  uncertain  and  indefinite,  and  that  it 
cannot  be  so  applied  as  to  secure  even  approximately  that  equality 
and  uniformity  contemplated  by  the  organic  law.  The  streets  are 
to  be  improved  '*  at  the  exclusive  cost  of  the  owners  of  lots  in  each 
fourth  of  a  square,  to  be  equally  apportioned  by  the  general  council 
according  to  the  number  of  square  feet  owned  by  them  respectively, 
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exoept  that  oomer-lots  ....  shall  pay  twenty-fire  per  cent 
more  for  said  improTements.^' 

An  examination  of  a  map  of  the  city  on  file  with  the  record 
ahows  that  the  principal  streets  do  not  generally  divide  the  city  into 
exact  squares.  In  most  instances  such  subdivisions  have  sides  of 
unequal  length,  and  in  some  cases  the  streets  do  not  run  at  right- 
angles  the  one  with  the  other,  and  therefore  occasionally  portions  of 
territory  bounded  on  all  sides  by  principal  streets  have  but  three 
sides. 

It  is  not  to  be  assumed  that  the  legislature  intended  that  the  term 
**  square "  as  used  in  the  twelfth  section  of  the  charter  should  be 
lield  to  mean  a  figure  with  four  sides  of  equal  length,  and  confined 
m  its  application  to  subdivisions  of  the  city  coming  within  that 
restricted  definition;  but  rather  that  each  subdivision  of  territory 
bounded  on  all  sides  by  principal  streets  should  be  deemed  a  square, 
and  that  the  real  property  constituting  each  one-fourth  of  such  sub- 
division should  be  subjected  to  the  cost  of  constructing  and  recon- 
structing the  streets  and  alleys  binding  thereon.  The  general  council 
in  apportioning  the  cost  of  the  improvement  of  Broadway  street 
between  First  street  and  Brook  street  so  construed  the  act,  and 
made  the  apportionment  in  accordance  with  this  theory.  It  is  not 
to  be  concealed  that  difficulties  will  attend  the  application  of  this 
rule  to  many  portions  of  the  city,  and  we  apprehend  that  its  applica- 
tion will  not  result  in  securing  exact  equality  and  uniformity  of 
street  taxation;  but  still  we  are  not  prepared  to  decide  that  the  dele- 
gated XH>W6r8  are  outside  of  the  "  well-defined  limits  within  which 
the  practical  equality  of  the  constitution  may  be  preserved.'' 

It  may  well  be  doubted  whether  the  general  council  did  not  err  in 
failing  to  give  the  property  owners  an  opportunity  of  having  the 
improvement  made  by  private  contract  But  the  ordinance  under 
which  the  work  was  done  was  a  matter  of  public  record,  and  every 
citizen  or  property  holder  to  be  afFected  had  constructive  notice  of 
its  adoption,  and  from  the  time  the  contractor  commenced  work  it 
may  be  assumed  that  the  appellants  had  actual  notice  not  only  of 
the  ordinance,  but  of  the  contract  under  which  the  work  was  being 
done.  It  does  not  appear  that  either  of  them  labored  under  any 
legal  disability.  If  it  was  their  intention  to  rely  upon  this  alleged 
error  as  a  defense  to  the  claims  the  contractor  would  have  against 
them  for  the  assessments  provided  for  by  the  ordinance  to  pay  the 
cost  of  the  improvement,  it  was  their  duty  to  have  notified  them  of 
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Buch  intention.  Under  the  circomstanoes  presented  it  is  pecnliarly 
proper  that  the  provision  of  the  charter,  to  the  effect  that  '^  no  error 
in  the  proceedings  of  the  general  council  shall  exempt  from  payment 
after  the  work  is  done  as  required  by  ordinance  or  contract,''  dionld 
be  applied  to  theuL  By  failing  to  speak  when  it  was  their  duty  to 
do  so  they  must  be  held  to  have  waived  the  right,  intended  to  be 
secured  to  them  by  the  charter,  of  making  the  improvements  for  the 
cost  of  which  they  were  bound,  by  private  contract 

We  are  of  opinion  that  ordinances  providing  for  the  construction 
or  reconstruction  of  public  ways  at  the  cost  of  property-owners  are 
not  embraced  by  the  provisions  of  the  sixty-seventh  section  of  the 
charter.  But  if  they  were,  the  error  in  failing  to  vote  upon  the 
ordinance  under  which  this  improvement  was  made,  on  two  differ- 
ent days,  is  one  which  comes  within  the  curative  provision  of  section 
12,  just  referred  to.  Ordinances  providing  for  the  improvements 
of  streets,  under  the  peculiar  provisions  of  the  charter  of  Louisville, 
are  not  void  merely  because  the  general  council  fails  to  follow  strictly 
its  delegated  powers.  Under  the  general  rule  of  construction,  the 
authority  delegated  to  municipal  corporations  is  to  be  strictly  con- 
strued, and  must  be  closely  pursued.  Sedgwick  on  Stat  and  Con. 
Ijaw,  466;  Kntper  v.  City  of  Louisvilh,  7  Bush,  599.  But  the  sov- 
ereign power  that  delegates  this  authority  may,  when  it  sees  proper, 
change  or  abrogate  this  rule  of  construction. 

So  far  as  the  improvement  of  public  ways  in  Louisville  and  the 
assessment  of  taxation  to  pay  the  cost  thereof  are  concerned,  this 
rule  is  abrogated,  and  a  different  one  prescribed  by  the  provision  in 
question.  The  general  council  is  invested  with  legislative  discretion 
m  determining  when  and  in  what  manner  a  particular  street  shall  be 
improved,  but  in  apportioning  the  cost  of  the  improvement  among 
those  persons  bound  to  pay  such  cost,  as  well  as  in  accepting  the  con- 
tract under  which  it  is  to  be  made,  its  action  is  ministerial,  and 
made  subject  to  judicial  revision  when  tainted  with  fraud,  or  when 
it  is  necessary  for  the  correction  of  errors. 

The  council  procures  the  improvement  to  be  made,  and  the  legis« 
lative  enactment,  to  which  the  municipality  owes  its  existence, 
unaided  by  any  municipal  ordinance,  imposes  upon  the  property- 
owners  the  duty  of  paying  their  proper  proportions  of  the  expeneei 
thereby  incurred. 

The  ordinance  of  July  14, 1869,  would  have  been  a  valid  and  i>er- 
fect  ordinance  if  no  mention  had  been  made  of  the  fact  that  the  cost 
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of  the  improvement  was  to  be  paid  by  the  property-owners.  They 
«re  sabjected  to  this  burden  by  the  city  charter,  and  not  because  of 
what  the  general  council  saw  proper  to  ordain.  Street  improre- 
mentSy  under  the  charter,  must  be  made  ^  at  the  ezdusiTe  cost  of 
the  owners  of  lots  in  each  fourth  of  a  square  ;**  ^  and  in  no  erent 
shall  the  city  be  liable  for  such  improyements  without  having  the 
right  to  enforce  it  against  the  property  receiving  the  benefit  thereol " 

The  contract  under  which  the  work  was  done  substantially  con- 
forms to  the  ordinance.  The  intersection  is  paid  for  by  the  city,  and 
we  are  not  satisfied  that  in  making  the  contract  by  the  square  the 
intersections  could  have  been  properly  excluded. 

The  evidence  presented  does  not  show  that  the  general  council 
abused  its  discretion  in  procuring  the  improvement  to  be  made,  nor 
that  the  contractors  did  not  in  good  &dth  keep  and  perform  the 
conditions  and  stipulations  of  their  undertaking.  TJpon  this  last 
question  there  is  some  contrariety  of  evidence,  but  the  preponder- 
ance of  the  testimony  is  certainly  in  favor  of  the  conclusion  reached 
by  the  chancellor.  * 

The  ordinance  did  not  vest  the  city  engineer  with  legislative 
powers,  but  only  with  a  reasonable  and  proper  discretion. 

The  prayer  of  the  petition  is  broad  enough  to  authorize  personal 
judgments  against  the  appellants,  if  under  the  law  the  court  had 
power  to  render  such  judgments. 

A  careful  consideration  of  the  language  of  the  act  inclines  us  to 
the  conclusion  that  the  assessments  are  to  be  made  against  the  owners 
of  the  lots,  and  that  the  lien  is  given  to  secure  the  payment  of  the 
tax.  The  sixty-fourth  section  of  the  charter  gives  the  city  a  similar 
lien  upon  all  property  taxed  for  purposes  of  general  revenue.  The 
policy  of  such  legislation  is  a  question  into  which  we  have  no  right 
to  inquire.  The  legislature,  having  the  power  to  impose  the  taxa- 
tion, cannot  be  restricted  in  determining  the  mode  of  its  collection; 
nor  will  this  construction  enable  the  city,  in  any  case,  to  extort 
from  the  property-owners,  under  the  guise  of  taxation,  more  than 
the  value  of  the  property  subjected  directly  to  the  tax. 

The  power  to  impose  this  character  of  taxation  must,  to  some  ex- 
tent, depend  upon  the  fact  that  the  persons  taxed  are  correspond- 
ingly benefited  by  the  expenditure  thereof.  The  courts  would 
hesitate  to  interfere  in  cases  in  which  it  may  be  a  question  of  doubt 
as  to  whether  the  persons  taxed  receive  commensurate  benefits  ;  but 
where  the  taxation  is  so  excessive  as  to  render  it  doubtful  whethei 
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the  property  to  be  benefited  will  snffloe  to  pay  the  nnnoMmeiitB  against 
it»  they  can  no  longer  be  deemed  taxation.  To  enforce  their  collec- 
tion would  be  the  exeroifle  of  absolnte  and  arbitrary  power  orer 
the  property  of  the  citizen — a  power  which,  nnder  onr  form  of 
goyemmen^  does  not  exist,  eyen  in  the  largest  majority.  When- 
erer  snch  a  case  may  arise,  the  courts  will  be  prompt  to  i^ord  pro- 
tection. 

We  are  of  opinion  that  chnrdi  property  can  be  subjected  to  the 
payment  of  this  tax.  The  terms  of  the  charter  leare  no  doubt  that 
such  was  the  intention  of  the  legislature.  It  is  explicitly  enacted 
that  the  cost  of  street  improvements  shall  be  exclusiyely  borne  by 
the  uwnei*8  of  lots,  and  that  no  one  is  to  ''be  assessed  or  charged 
with  the  improvement  of  public  ways  except  those  binding  on  the 
fourth  of  a  square  of  which  his  lot  forms  a  part,  apportioned  a$ 
aforesaid;  "  that  is,  in  the  proportion  the  number  of  square  feet  of 
each  lot  bears  to  the  number  of  square  feet  embraced  in  the  one- 
fourth  of  the  square  against  which  the  assessment  may  be  made, 
comer  lots  paying  twenty-five  per  cent  more  than  others.  Such  a 
rule  of  apportionment  necessarily  subjects  all  the  lots  in  the  tax 
district  to  the  burden,  and  church  property  can  not  be  exempted 
therefrom  without  doing  violence  to  language,  the  meaning  of  which 
does  not  admit  of  question.  The  exemptions  made  by  the  general 
laws  in  favor  of  such  property  apply  only  to  taxation  for  the  gen- 
eral purposes  of  government,  State,  county  and  municipal.  Lock' 
wood  V.  OUy  of  St.  Louis,  24  Mo.  20 ;  11  Johns.  77 ;  13  Penn.  107. 

The  description  of  the  property  decreed  to  be  sold  is  sufficiently 
specific  to  enable  the  court's  commissioner  to  enforce  its  judgment. 

We  are  of  opinion  that  the  record  presents  no  error  warranting  a 
reversal  of  the  judgment  of  the  chancellor ;  wherefore  such  judg- 
ment must  be  affirmed. 

Judgment  affirmed 

Non.— 8«6  Waahtngton  aTenae»  antd,  p.  265.  That  a  general  alatuta  azempUiig 
churchaa  fto'm  taxation  doaa  not  exempt  them  from  aweaamenta  for  local  improve- 
menta,  waa  held  In  Tht  McMer  of  Mati/or^  ete.,  U  Johna.  77.  and  the  aame  doctrine  hat 
been  sanctioned  in  the  foUowing  oaaea:  BotMniore  ▼.  OnMtarv  Oo.^  7  Xd.  617;  Pran  ▼. 
yortTiern  l/fl)0rt(»,  81  Penn. «;  St.  Xiouls  Public  SeAoob  t.  i9t.  Xoufe,  S8  lfo.4«S;  /^oy. 
«(t«  V.  MaU  Omhan  AnflMm^    La.  An.  1.  —  Rep. 
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BtATM  ex  rel  Culbe,  appellants,  v.  Stavuit. 

(iiH.aiiL) 

FMk  Qfi69t^^  State  directors  in  eorp<maioni. 

k  pablie  offloe  Ib  an  agencj  for  the  State,  and  the  person  whose  duty  It  Is  t» 

perlonn  this  agencj  is  a  pablic  officer. 
ka  sot  providing  for  the  appointment  of  a  director  for  the  State  in  all  eoffpo> 

itttlons  in  which  the  State  is  a  stockholder  creates  an  offlcey  and  the  potsoB 

so  to  be  appointed  is  a  pablic  officer. 

AoTiON  in  the  nature  of  quo  warranto  brought  by  the  State  ex 
rA  G.  G.  Glark  and  others,  against  R  R  Stanley  and  others.  The 
relators,  under  the  act  of  the  legislature  of  April,  1871,  were 
appointed  directors  of  the  Atlantic  and  North  Carolina  Railroad 
Company,  on  the  part  of  the  State,  and  they  bring  this  action  to 
enforce  recognition  as  such  directors.  The  opinion  sufficiently 
states  the  point  at  issue.  Judgment  below  was  for  defendants. 
Plaintifb  appealed. 

J.  H.  Haughton,  for  relators. 

PhiUifB  dk  Mmrimony  for  defendants 


JAKHABY  TERM,  1872.  409 

State  ▼.  8teal*7. 


PiABSOX,  0.  J.  ''The  goyemor  shall  nominate  and,  by  and  with 
the  advioe  and  oonaent  of  a  majority  of  the  senators  eleot,  appoint 
all  officers  whose  offioes  are  establidied  by  this  constitution,  which 
shall  be  created  by  law,  and  whose  appointments  are  not  otherwise 
provided  for,  and  no  such  officer  shall  be  appointed  or  elected  by  the 
general  assembly/'    Artide  3,  section  10,  of  the  constitution. 

The  words  —  ^' whose  appointment  are  not  otherwise  provided 
for,'' — evidentiy  mean  ;  provided  for  by  the  constitution,  and  the 
words :  ''No  such  officer  shall  be  appointed  or  elected  by  the  gene- 
ral assembly,"  are  superadded  as  an  express  veto  upon  the  power  of 
general  assembly,  to  appoint  or  to  elect  an  officer,  whether  the 
office  is  established  by  the  constitution,  or  shall  be  created  by  an  act 
of  the  general  assembly. 

This  construction  was  not  contested  on  the  argument,  and  the 
case  was  put  by  the  counsel  of  the  plaintiffs  on  the  ground  that  the 
act  of  April,  1871,  which  authoriaes  the  president  of  the  senate 
and  the  speaker  of  the  house  of  representatives  to  appoint  proxies 
iuid  directors  for  the  State  in  all  corporations  in  which  the  State  is 
a  stockholder,  does  not  creato  un  office. 

On  the  part  of  the  defendants,  it  was  insisted :  That  the  act  of 
April,  1871,  does  create  an  office,  and  that  the  general  assembly 
appointed  officers  to  fill  this  new  office  in  violation  of  article  8, 
section  10,  of  the  constitution. 

A  public  office  is  an  agency  for  the  State,  and  the  person  whose 
duty  it  is  to  perform  this  agency  is  a  public  officer.  This,  we  con- 
sider to  be  the  true  definition  of  a  public  officer  in  its  original  broad 
sense.  The  essence  of  it  is,  the  duty  of  performing  an  agency,  that 
is,  of  doing  some  act  or  acts,  or  series  of  acts  for  the  State. 

Public  officers  are  usually  required  to  take  an  oath,  and  usually  a 
salary  or  fees  are  annexed  to  the  office,  in  which  case  it  is  an  office 
"  coupled  with  an  interest."  But  the  oath  and  the  salary  or  fees, 
are  mere  incidents,  and  constitute  no  part  of  the  office  :  Where  no 
salary  or  fees  are  annexed  to  the  office,  it  is  a  naked  office  — 
honorary,  — and  is  supposed  to  be  accepted,  merely  for  the  public 
good.  This  definition  also  excludes  the  idea,  that  a  public  office 
must  have  continuance.  It  can  make  no  difference,  whether  there 
be  but  one  act,  or  a  series  of  acts  to  be  done  —  whether  the  office 
expires  as  soon  as  the  one  act  is  done,  or  is  to  be  held  for  years  or 
during  good  behavior.  This  incident,  however,  need  not  be  coo- 
sidered,  for  here  is  continuance;  the  duty  is  imposed  upon  the 
Vol.  VIIL  — 63 
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president  of  the  senate,  and  the  speaker  of  the  boose  of  lepresenta- 
tiveSy  for  all  time  to  come. 

To  illustrate  our  definition :  The  executiye  department  is  an 
agency  for  the  State^  and  the  goyemor  and  othersy  whose  duty  it  is 
to  discharge  this  agency^  are  public  officers. 

The  judicial  department  is  an  agency  for  the  State,  and  the 
judges  are  public  officers. 

The  legislative  department  is  an  agency  for  the  State,  and  the 
members  of  the  senate  and  of  the  house  of  representatives,  are 
public  officers. 

If  it  be  objected,  Warthff  t.  Barreit,  63  N.  G.  199,  speaks  of 
members  of  congress  and  members  of  the  general  assembly  as  not 
being  public  officers,  the  reply  is:  The  language  used  in  that  case  has 
reference  to  the  wording  of  the  fourteenth  article  of  the  amendments 
to  the  constitution  of  the  United  States,  in  which  the  *^  senators 
and  representatives  in  congress  and  members  of  the  State  legisla- 
tures ^  are  nominated,  because  of  being  prominent  objects  —  easily 
pointed  out  by  specific  terms ;  but  in  regard  to  the  other  objects, 
they  could  not  be  pointed  out^  or  nominated  by  terms  so  specific, 
and  recourse  was  had  to  the  more  general  term,  *^  executive  and 
judicial  officers,"  so  the  inference  that  **  members  of  congress  and 
members  of  the  general  assembly"  are  excluded  from  the  original 
and  broad  sense  of  ^^ public  officers"  is  by  no  means  logical.  But 
suppose,  in  some  way,  either  in  that  above  indicated,  or  by  inadvert- 
ence in  cases  not  calling  for  a  precise  definition :  ^  Members  of 
congress  and  members  of  the  general  assembly"  have  been  taken 
out  of  the  definition  of  ^^  public  officers,"  and  are  to  be  styled 
''public  servants."  A  distinction  without  a  difference,  that  does 
not  affect  an  argument,  and  we  may  allow  this  anomalous  exception, 
without  at  all  impairing  the  force  of  the  conclusion  drawn  from  the 
legal  meaning  of  a  ''public  officer."  The  distinction  between 
Worthy  v.  Barrett  is  this  :  here,  we  are  treating  the  terms  "public 
offices  and  public  cheers,"  in  the  broad,  original  legal  sense  in 
which  these  terms  are  used  in  the  constitution  of  the  State.  There 
we  were  treating  the  terms  in  the  restricted  sense,  in  which  they  are 
used  in  the  fourteenth  article  of  the  amendments  of  the  constitu* 
tion  of  the  United  States. 

The  instances  given  are  offices  coupled  with  ail  interest    The 
management  of  the  university  is  an  agency  for  the  State,  and  the 
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trnstees  upon  whom  is  imposed  the  duty  of  discharging  this  agency 
are  public  officers.    This  office  is  naked,  and  merely  honorary. 

Suppose  it  be  enacted  by  the  general  assembly:  *^  There  shall  be 
some  fit  person,  whose  du^  it  shall  be  to  see  that  all  persons  against 
whom  there  is  probable  cause  for  the  charge  of  felony  are  forthwith 
arrested,  and  in  case  any  person  shall  flee  from  justice,  to  offer  a 
reward  for  his  apprehension.'' 

Sec.  2.  It  is  further  enacted:  ^'Thafc  John  Smith  discharge  the 
duties  aforesaid.*'  This  is  an  agency  for  the  State  —  a  public  office. 
It  makes  no  difference  whether  it  be  styled  '^  office  of  general  of 
police,"  or  has  no  name,  or  whether  there  is  an  oath  or  not,  it  is  to 
all  intents  and  purposes  a  public  office.  The  constitutionality  of 
the  act  might  be  questioned,  because  to  make  this  new  office  a  duty 
or  function  of  the  executive  department  is  taken  away;  in  other 
words,  the  material  out  of  which  this  new  office  is  manufactured  is 
taken  from  the  governor;  and  in  the  second  place,  because  the 
general  assembly  has  filled  this  new  office  by  its  own  appointment, 
contrary  to  the  express  provision  of  the  constitution — "  no  such 
officer  shall  be  appointed  or  elected  by  the  general  assembly." 

Again.  Suppose  an  act:  Whereas,  experience  has  proved  that  the 
governor  has  made  an  ill  use  of  the  power  of  appointment,  it  is 
enacted:  There  shall  be  two  fit  persons,  to  be  styled  <^  appointors 
general,"  whose  duty  it  shall  be  to  appoint  all  public  officers  and  to 
fill  all  vacancies. 

Sbc.  2.  It  is  further  enacted:  ^^The  president  of  the  senate  and 
the  speaker  of  the  house  of  representatives  shall  be  the  appointera 
general."  This  act  is  clearly  unconstitutional,  for,  in  the  first  place, 
in  order  to  create  this  new  office,  it  takes  from  the  governor  a  duty 
or  function  vested  in  him  by  the  constitution ;  and  in  the  second 
place,  the  general  assembly  fills  the  office  by  its  own  appointmen'. 
contrary  to  the  express  veto  of  that  instrument 

This  is  the  case  under  consideration.  True,  it  is  on  a  larger  scale 
and  covers  more  ground ;  but,  although  differing  in  degree,  it  is  the 
same  in  principle.  A  new  office  is  created.  It  is  not  so  in  name, 
but  is  in  effect  the  office  of  ^'appointors  for  officers  in  all  corpora- 
tions in  which  the  State  is  a  stockholder,"  and  in  order  to  create  th« 
office  a  duty  or  function  of  his  office  is  taken  from  the  executive, 
and  the  appointment  of  these  '^ appointors  for  corporations"  is 
made  by  the  general  assembly. 

If  it  be  said  there  is  this  distinction:    The  " appointors  general " 
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in  the  supposed  act  are  to  appoint  all  State  officers^  whereas  the 
'^ appointors  for  corporations''  are  confined  to  State  proxies  and 
directors^  and  these  are  not  officers  of  the  State,  bat  of  a  corpora- 
tion in  which  the  State  is  a  stockholder.  The  reply  is:  This  is  a 
distinction  without  a  difFerence,  even  should  it  be  conceded  that  the 
proxies  and  directors  are  not  public  officers — into  which  question 
we  will  not  enter,  for  our  concern  is  with  the  office  of  ^'  appointors 
for  corporations,''  and  not  with  the  persons  they  may  appoint  to 
these  offices.  To  the  suggestion,  the  act  of  April,  1871,  does  not 
purport  to  create  an  office  or  to  fill  it,  the  reply  is:  Such,  obviously, 
is  the  legal  effect  of  the  act  When  analyzed,  it  will  be  found  to 
contain  two  provisions:  There  shall  be  an  agency  for  the  State  to 
make  the  appointment  of  all  State  proxies  and  State  directors  in 
corporations.  Thip,  creates  a  public  office,  and  it  can  make  no  dif- 
ference that  it  is  called  the  office  of  appointors  of  State  officers  for 
corporations,  or  has  no  name  given  to  it  In  the  second  plaoe,  the 
officers  who  are  to  discharge  this  duty  are  appointed  by  the  general 
assembly. 

We  declare  our  opinion  to  be,  that  the  statute  is  unconstitutional, 
and  that  the  relators  are  not  entitied  to  the  offices  claimed.  We 
put  our  opinion  upon  familiar  principles  and  plain  analogies  of  the 
law  which  are  intelligible  to  every  one.  The  many  cases  cited  on 
the  learned  argument  with  which  we  were  favored,  are  not  referred 
to,  because  a  full  discussion  of  them  would  tend  rather  to  obscure 
than  to  elucidate  the  subject. 

We  will  only  refer  to  Hoke  v.  ITenderson,  4  Dev.  12 ;  that  mine 
from  which  so  much  rich  ore  has  been  dug.  In  the  able  and  elabo- 
rate opinion  of  Chief  Justice  Ruffin,  we  find  an  instance  of  a  pub- 
lic officer  clearly  in  point,  which  fully  confirms  our  conclusion.  It 
sustains  the  distinction  between  a  naked  honorary  office  like  the  one 
which  we  have  been  discussing  and  an  office  coupled  with  an  inter- 
est It  sustains  our  conclusion,  that  the  duty  of  appointing  to  an 
ajfice,  constitutes  of  itself  a  public  officer,  and  there  is  the  further 
coincidence  of  indefinite  continuance  by  conferring  the  new  office 
upon  the  incumbents  of  offices  already  established.  On  page  21  he 
says:  '*The  distinction  in  principle  between  agencies  of  the  two 
kinds  is  obvious,  the  one  is  for  the  public  use  exclusively,  often 
neither  lucrative  nor  honorary,  but  onerous.  The  other  is  for  the 
public  service  conjointly  with  a  benefit  to  the  officers.  The  distinc- 
tion which  I  am  endeavoring  to  express,  may  be  fully  exemplified 
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by  the  difference  between  the  public  agency  in  appointing,  and  that 
exercised  in  discharging  the  duties  of  a  clerk.  By  the  law  the 
judges  of  the  superior  courts,  and  the  justices  of  the  county  courts 
were  authorized  to  appoint  the  clerks  of  their  respective  courts;  that 
power  is  an  office  in  the  extended  sense  of  that  word,  which  origi* 
naily  signifies  duty  generally,  but  it  is  not  a  lucrative  or  valuable 
office ;  it  was  a  duty  to  be  performed  exclusively  for  the  public  con- 
venience, and  with  reference  to  it  alone,  without  any  benefit  immedi- 
ate or  remote  to  the  judges  or  justices  as  individuals.  **  The  courts 
in  this  respect  are  not  exercising  Sk  judicial  function,  not  serving  for 
emoluments,  but  were  mere  ministers  of  the  law,  and  naked  agents 
of  the  body  politic,  to  effect  an  end  purely  public."  "  But  when  the 
country  has  through  those  agents  appointed  a  clerk,  though  he  is 
also  a  servant  of  the  publioi  yet  he  is  something  more  than  a  naked, 
uninterested  political  agent" 

2.  Another  ground  was  taken  for  the  defendants :  It  is  the  one  on 
which  his  honor  in  the  court  below  put  his  opinion.  By  the  act  of 
24th  of  March,  1870,  the  governor  is  authorized  to  appoint  proxies 
and  directors  for  the  State  in  corporations  in  which  the  State  was  a 
stockholder,  prior  to  the  adoption  of  the  present  constitution.  This 
act  was  assented  to,  as  an  amendment  of  the  charter  by  the  corpo- 
rators of  the  Atlantic  and  N.  0.  Railroad  Company,  at  a  general 
meeting  in  June,  1870 ;  and  it  is  insisted  that  the  act  of  April, 
1871,  which  authorizes  the  president  of  the  senate  and  the  speaker 
of  the  house  of  representatives,  to  appoint  proxies  and  directors  for 
the  State,  in  aU  corporations  in  which  the  State  is  a  stockholder, 
and  repeals  all  laws  in  conflict  therewith,  and  forbids  the  governor 
to  make  such  appointments,  is  unconstitutional  in  this :  It  violates 
the  charter  of  the  company,  and  varies  the  contract  without  the 
assent  of  the  corporators.  Reply:  It  maybe  the  company  has  a 
right  to  complain  of  this  change  in  the  charter,  but  it  is  an  act  of 
the  State,  and,  as  both  the  defendants  and  the  plaintiffs  profess  to 
be  acting  under  the  authority  of  the  State,  neither  can  be  heard  to 
make  the  objection.  Rejoinder:  The  defendant's  title  is  not 
involved ;  the  title  of  the  relators  is  alone  in  question ;  and  they 
cannot  make  good  a  title  under  an  act  which  involves  the  charter 
of  the  company.  Surrejoinder:  By  article  8,  section  1  of  the 
constitution :  "  corporations  may  be  formed  under  general  laws," 
etc.  ;-—^  all  general  laws  and  special  acts  passed  pursuant  to  this 
section  may  be  altered  from  time  to  time,  or  repealed; "  —  true,  thin 
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does  not  apply  to  corporations  ohartered  before  the  adoption  of  the 
constitution,  bat  the  Atlantic  and  North  Oarolina  Railroad  Oompanj 
by  accepting  the  amendment  of  their  charter  by  act  of  March,  1870, 
placed  itself,  in  that  respect,  npon  the  footing  of  a  corporation 
chartered  after  the  adoption  of  the  constitution ;  and  the  power  of 
the  general  assembly  to  alter  the  charter  from  time  to  time,  or  to 
repeal  the  amendments,  attaches  to  this  corporation. 

This  is  an  interesting  question,  into  which  we  will  not  enter,  as 
its  determination  ia  not  necessary  for  the  purpose  of  our  decision, 
and  in  regard  to  it,  the  corporation  has  not  been  heard« 

Thejudgmeni  of  the  court  below  is  affirmod  with  €0$t$. 
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CoMPAinr,  appellant 

<iiH.aisi) 

Mre  tMuranoe-^appUotUim,  whtn  WHrrmnll^. 

A  policy  of  fire  inenranoe  wm  indorsed  wHh  tho  following  condition:  **Thm 
bftfllB  of  thifl  oontiact  is  the  application  of  the  insnred,  and  if  saoh  applica- 
tioD  does  not  trolj  describe  the  property  this  policy  shall  be  null  and  void." 
The  application  concluded  as  follows :  "  And  the  said  applicant  herebj  cove- 
nants and  agrees  .  .  .  that,  the  foregoing  is  a  just,  full  and  tme  exposition 
of  .  .  .  the  condition,  situation  and  risk  of  the  property  to  be  insured,  so 
far  as  the  same  are  known  to  the  applicant  and  are  material  to  the  risk." 
In  an  action  on  the  policy,  held,  that  the  application  was  a  part  of  the  con- 
tract, and  in  the  nature  of  a  warranty  or  condition  precedent ;  also,  that  it 
was  necessary  for  the  plaintilT  to  set  out  the  application  in  his  complaint, 
and  aver  and  prove  the  observance  of  the  warranty  or  condition. 

A  representation  in  an  application  for  a  policy  of  fire  insurance  need  not  be 
both  fraudulent  and  false  to  vitiate  the  insurance ;  it  is  sufficient  thai  tks 
lepresentation  be  false. 

AoTiOK  on  a  policy  of  fire  insurance  issued  by  defendant  to  and 
in  the  name  of  one  Newman,  the  agent  of  plaintiff,  upon  a  quantitj 
of  tobacco.  The  opinion  states  the  flActs.  Verdict  and  judgment 
for  plaintiff.    Defendant  appealed. 
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LamieTf  for  appellant. 

Phillips  di  Merrimany  W.  A.  Orahanu  Moore  d  QeUling,  and  L. 
(7.  JSiwards,  for  appellee. 

£KADBy  J*  The  plaintifl  made  a  written  application  to  the  defend* 
ant  to  inanre  his  property^  in  which  application  he  undertook  to 
describe  the  property,  its  character,  quantity,  value  and  situation. 
In  consequence  of  that  application,  and  the  payment  of  1500,  the 
defendant  agreed  to  insure  the  property  for  twelve  months  against 
fire,  or  to  pay  120,000,  if  the  property  should  be  burned,  if  the  loss 
should  be  so  much,  or  else  as  much  as  the  loss  should  be,  and  gave 
the  plaintiff  a  policy  to  that  effect 

The  application  was  a  printed  form,  furnished  by  the  defendant, 
with  questions  to  be  answered,  and  with  blanks  for  the  answers,  and 
the  blanks  were  filled  up  in  writing  by  the  plaintiff  and  signed  by 
him.  There  was  a  printed  heading  to  the  application,  setting  forth 
that,  ^  the  estimated  value  of  personal  property,  and  of  each  build- 
mg  to  be  insured,  and  the  sum  to  be  insured  on  each  must  be  stated 
separately.  When  personal  property  is  situated  in  two  or  more 
buQdings,  the  value  and  amount  to  be  insured  in  each  must  be 
stated  separately,  three-fourths  only  of  the  value  to  be  insured/'  etc 

The  application  described  the  property  insured  as  '^raw  and 
manufactured  tobacco,  in  a  two-story  frame  building,''  etc.  And 
in  answer  to  question  eight,  of  the  form,  **  what  is  the  present  cash 
value  of  the  property  on  which  insurance  is  wanted  ?  "  the  response 
is,  '*  ihe  present  cash  value  of  the  tobacco  on  hand  is  tdO,000,  and 
it  will  be  increased  to  $50,000,  the  average  value  on  hand  say 
tdO,000.''  And  the  application  concludes,  in  print,  as  follows: 
'*  And  the  said  applicant  hereby  covenants  and  agrees  to,  and  with 
said  company;  that  the  foregoing  is  a  just,  full  and  true  exposition 
of  all  the  circumstances  with  regard  to  the  condition,  situation, 
value  and  rish  of  the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant  and  are  material  to  the  risk." 

Upon  that  application  the  defendant  issued  to  the  plaintiff  a 
120,000  i)olicy,  in  which  it  is  expressed  to  be  ^^  subject  to  the  con- 
ditions  and  stipulations  indorsed  on  the  back  of  the  policy,  which 
constitute  the  basis  of  this  insurance." 

One  of  the  aforesaid  conditions  and  stipulations  on  the  back  of 
the  policy  Is  as  follows: 
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^^1.  That  the  basis  of  this  contract  is  the  application  of  the 
insured,  and  if  snch  application  does  not  truly  describe  the  property 
this  policy  shall  be  noil  and  voicL'' 

The  first  question  for  our  consideration  is,  what  is  the  natare  and 
effect  of  that  application?  Is  it  a  part  of  the  contract,  and  in  the 
nature  of  a  warranty  or  condition  precedent  that  the  property  was 
aa  described,  or  is  it  a  representation  preliminary  to  and  outside  of 
the  contract? 

It  may  be  premised  that  insurance  contracts  are  in  general  subject 
to  the  same  rules  of  construction  as  other  contoaots.  And  it  is  a 
familiar  rule  that  where  there  are  scTeral  separate  writings,  all  about 
the  same  matter,  between  the  same  parties,  referring  to  each  other, 
and  all  necessary  to  complete  the  whole,  they  are  all  to  be  read 
together  as  if  they  were  all  one.  Apply  that  rule  to  the  case  before 
us.  The  application  asks  for  the  policy  and  desOTibes  the  property, 
and  coTenants  for  the  verity  of  the  description.  The  policy  is  issued 
as  asked  for  in  the  application,  and  refers  to  another  writing  on  the 
back  of  the  policy  for  the  ^conditions  and  stipulations  subject  to 
which  it  is  issued.  '^  And  that  writing  refers  back  to  the  application, 
upon  the  verity  of  which  the  policy  is  to  be  valid  or  null  and  void. 
Take  away  either  of  these  writings,  and  the  contract  would  be  incom* 
.plete,  and  the  rights  of  the  parties  could  not  be  declared.  Bead  them 
together,  and  the  contract  amounts  to  this : 

The  plaintiff  proposed  to  the  defendant  to  inspre  him  130,000  on 
property,  the  ^'present  cash  value  of  which  was  t30,000,''  and  to 
continue  on  an  average  about  that  value  for  twelve  months,  and  that 
the  property  was  at  that  time  and  would  continue  to  be  in  a  certain 
two-story  framed  building,  which  was  described*  And  the  defend- 
ant agreed  that  if  the  plaintiff  would  give  him  $600  he  would  make 
the  insurance,  and  would  pay  him  $20,000  in  case  of  fire,  if  he  should 
lose  so  much,  or  such  less  sum  as  the  loss  might  be;  with  the  under- 
standing that  the  property  was  as  described,  and  should  continue  so 
to  be,  else  he  was  to  pay  nothing  at  alL 

This  view  of  the  case  will  be  found  to  be  abundantly  supported 
by  Parsons  on  Contracts,  Parsons  on  Marine  Insurance,  and  Arch- 
bold's  Nisi  Prius,  title  "Insurance,"  and  by  the  adjudged  cases 
cited  by  them.  It  is  sufficient  to  quote  the  following  from  Arch- 
bold: 

"  Modem  policies  of  insurance  usually  contain  a  number  of  condi- 
tions, stipulations,  warranties,  etc.,  either  in  the  body  of  the  instru- 
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ment,  or  indorsed  npon  it  FreqaenUy  the  policy  refers  to  oertain 
printed  proposals  of  the  company,  as  containing  the  terms  of  the 
contract,  and  in  snch  cases  such  printed  proposals  must  be  deemed 
a  part  of  the  policy,  eyen  although  they  be  without  stamps  or  seal,  or 
signature." 

The  application  being,  therefore,  a  part  of  the  contract,  an  import- 
ant inquiry  was,  whether  the  property  was  correctly  described  in  the 
application.  And  the  first  question  is,  upon  whom  was  the  Duraen 
of  proof  ?  The  burden  of  proof  is  upon  the  plaintiff.  It  would  be 
otherwise  if  the  application  were  not  a  part  of  the  contract,  but  was 
a  mere  representation. 

Being  a  part  of  the  contract,  it  was  necessary  for  the  plaintiff  to 
set  it  out  in  his  complaint;  and  it  being  in  the  nature  of  a  warranty 
or  condition  precedent,  it  was  necessary  that  the  plaintiff  should 
prove  it  Archbold  says:  ^^  Where  conditions  are  indorsed  upon  the 
policy,  or  contained  in  certain  proposals  referred  to  in  the  policy, 
they  must  be  set  out  in  the  declaration,  and  there  must  be  an  aver- 
ment showing  that  the  plaintiff  has  observed  them.  And  where  a 
oompliance  with  them  is  in  the  nature  of  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  a  strict  compliance  must  be  observed." 
And  again:  '^  If  an  averment  of  compliance  with  any  of  the  condi- 
tions indorsed  on  the  policy,  or  contained  in  any  of  the  proposals  of 
the  company  referred  to  in  the  policy,  be  traversed,  then,  if  the 
traverse  be  in  the  negative,  the  plaintiff  must  prove  the  averment; 
but  if  the  averment  be  in  the  negative  and  the  traverse  be  in  the 
aftiimative,  the  defendant  must  prove  his  traverse.  And  if  any  of 
these  be  a  condition  precedent  to  the  pl^ntiff's  right  to  recover,  the 
compliance  with  it  must  be  strictly  averred,  and  as  strictly  proved." 

The  complaint  in  this  case,  article  6,  does  aver  that  the  plaintiff 
had  '^  fulfilled  all  the  conditions  of  the  insurance,"  but  it  does  not  set 
out  the  conditions  embraced  in  the  application,  under  the  idea,  we 
suppose,  that  they  were  not  a  part  of  the  contract  This  defect  may 
be  remedied  by  an  amendment  at  the  discretion  of  the  judge  below, 
when  the  case  goes  back  if  the  plaintiff  choose  to  move.  The  defend- 
ant's traverse  is  also  general.  But  considering  the  complaint  to 
contain  all  the  necessary  averments,  and  the  defendant's  traverse  to 
be  in  the  negative  —  which  is  the  most  favorable  view  for  the  plain- 
tiff, because  as  we  have  seen  it  is  necessary  that  the  complaint  should 
contain  them  —  then  the  burden  of  proof  is  upon  the  plaintiff;  and 
he  must  show  that  the  cash  value  of  the  property  at  the  time  of  the 
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application^  or  at  least  at  the  time  the  policy  issaed  was  180,000, 
and  that  it  continued  to  be  about  that  up  to  and  at  the  time  of  the 
fire. 

It  was  much  insisted  on  in  the  argument  here,  that  even  if  tho 
description  of  the  property  was  false,  yet  it  was  immaierialy  and 
therefore  did  not  interfere  with  the  plaintiff's  right  to  recover.  But 
the  doctrine  of  immateriality  does  not  apply  when  the  representation 
is  a  part  of  the  contract,  and  especially  when  it  is  in  reply  to  a  direct 
question.  *^  Where  the  representation  is  no  part  of  the  contract,  it 
vitiates  the  policy  as  being  a  fraud  merely;  and  therefore  if  it  be 
immaterial  or  be  substantially  complied  with,  it  will  not  affect  the 
validity  of  the  policy.''  But  if  the  description  of  the  property  were 
not  a  part  of  the  contract,  but  were  a  mere  representation,  still  it  ia 
a  great  mistake  to  say  that  it  is  immaterial.  It  was  said  to  be  imma- 
terial because  the  policy  compels  the  defendant  not  to  pay  $20,000, 
but  only  so  much  as  should  be  lost  by  the  fire,  and  therefore  the  less 
property  on  hand  to  be  burned,  the  less  risk  for  the  defendant  and 
the  better  for  him.  If  that  were  so  it  would  be  difficult  to  account 
for  the  provision  in  the  policy  that  the  defendant  would  not  insure 
for  more  than  three-fourths  the  value  of  the  property  on  hand.  The 
reason  for  this  limitation  is,  plainly,  to  make  it  to  the  interest  of  the 
plaintiff  to  take  care  of  the  property,  and  to  prevent  the  dangerous 
temptation  to  destroy  it  for  gain.  No  one  can  sappose  that  the 
defendant  would  have  insured  the  plaintiff  $20,000  if  he  had  sup- 
posed that  the  property  was  only  worth  $20,000,  or  probably  not  half 
so  much. 

From  what  we  have  said,  it  will  appear  what  were  the  enx)rs  on 
the  trial  below,  without  noticing  the  defendant's  many  exceptions, 
seriatinL  His  honor  informed  the  jury  that  the  application  was 
not  a  part  of  the  contract;  that  it  was  a  mere  representation,  and 
that  the  only  inquiry  for  them  was  the  value  of  the  tobacco  burned. 
And  he  very  emphatically  excluded  every  thing  else  from  their  con- 
sideration.   All  this  was  error. 

It  is  said,  however,  that  a  subsequent  part  of  the  charge  cures 
these  errors.  His  honor  closed  his  charge  by  saying :  ''  The  state- 
ments in  the  application  were  mere  representations,  and,  unless  they 
were  fraudulent  and  false,  they  would  not  bar  the  plaintiff's  right  to 
recover."  If  this  were  so  in  theory,  still  it  would  be  dangerous  to 
allow  a  verdict  to  stand  where  there  is  so  much  probability  that  the 
jury  were  misled.    After  he  had  emphatically  told  them  that  the 
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only  inquiry  was,  how  much  tobacco  was  burned,  what  did  they  care 
for  "  mere  representations,"  which  were  "  no  part  of  the  conteaot.'^ 
But  it  was  not  right  in  theory.  Let  it  be  supposed  that  the  state* 
ment  of  the  Talue  of  the  tobacco  was  a  mere  representation — a  rep- 
i*esentation  of  a  fact  —  and  that  representation  was  /abe,  but  net 
fraudulent,  and  misled  the  defendant  in  a  material  matter;  ihe  plain- 
tiff could  not  reooTer.  A  representation  as  an  opinion,  must  be  not 
only  false,  but  fraudulent;  but  not  so  with  the  representation  of  a 
fact  as  distinguished  from  an  opinion.  The  principle  is  very  well 
stated  by  Archbold : 

<<  As  the  underwriter  calculates  his  risk  by  what  is  told  to  him  by 
the  insured  at  the  time  of  effecting  the  insurance,  the  law  exacts 
from  the  assured,  not  only  that  he  states  all  he  knows  material  ta 
the  risk,  but  that  what  he  states  shall  be  perfectly  true — insurance 
being  a  contract  in  which  the  utmost  good  faith  is  required  to  be 
observed  on  the  part  of  the  assured,  and  if,  upon  effecting  an  insur- 
ance, any  representation  is  made  to  the  underwriter,  which  is  mate- 
rial, and  if  true,  would  lessen  the  risk,  if  such  representation  turn 
out  to  be  false,  it  will  have  the  effect  of  vitiating  the  policy.  And  iti 
matters  little  to  him  whether  the  party  making  the  representation 
knows  it  at  the  time  to  be  false,  or  does  not  know  whether  it  is  false 
or  true,  or  believes  it  to  be  true  from  the  representations  of  others," 
eta  So  that  his  honor  erred  in  telling  the  jury,  that  the  represen- 
tations must  be  '^  false  and  fraudulent"  It  was  sufficient  to  avoid 
the  policy  if  they  were  false,  however  honestly  made;  because  it  was 
the  representation  of  a  fact  calculated  to  mislead,  and  not  an  expres- 
sion of  opinion  or  belief. 

When  the  case  is  tried  again,  the  application,  the  policy  and  the 
conditions  and  stipulations  must  all  be  considered  as  one  instru- 
ment, as  containing  the  contract.  And  the  plaintiff  must  aver  and 
prove  compliance  with  all  his  part  of  the  contract. 

If  the  plaintiff  recover,  he  is  entitled  to  the  value  of  the  property 
burned,  which  was  embraced  in  the  policy,  not  exceeding  120,0001 
The  value  of  the  tobacco  was  what  it  was  worth  then  and  there, 
what  it  would  have  sold  for  then  and  there,  or  what  it  would  have 
netted  the  plaintiff  in  the  usual  markets,  after  i>aying  stamp  duty 
and  all  other  usual  and  necessary  expenses. 

We  do  not  sustain  the  defendant's  exception,  that  the  plaintiff  hail 
no  insurable  interest. 

There  is  error.  Ve7iir€  ie  novo. 
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(asN.  aiTi) 

Hu$band  and  w{f6 — right  of  dower. 

before  the  act  of  1868-60  of  the  legislature  of  North  Carolina^  a  widow 
entitled  to  dower  in  such  lands  only  as  the  husband  should  die  seized  of. 
By  this  act  the  law  of  dower  was  changed  so  as  to  give  the  widow  dower  in 
•all  lands  of  which  the  husband  was  seized  during  coverture.  RM,  that 
this  act  did  not  prevent  a  husband,  married  before  the  act,  from  selling 
lands  also  owned  before  the  act ;  and  that  an  agreement  to  pay  the  wife  a 
certain  sum  for  her  right  of  dower,  on  such  sale,  was  void  against  creditors 
ior  want  of  consideration. 

Pboceedings  against  the  property  of  a  judgment-debtor.  The 
judge  found  the  facts  as  follows : 

**  The  judgment-debtor,  J.  A.  J.  Askew,  in  the  year  1870,  was  the 
owner  of  two  houses  and  lots,  and  a  store-bouse,  in  Bertie  county, 
and  proposed  to  one  Augustus  Holly,  to  boiTow  two  thousand  dol- 
lars, and  to  secure  him  in  said  loan,  by  a  deed  of  trust,  upon  gaid 
houses  and  lots.  The  said  Holly  was  unwilling  to  take  the  security 
unless  the  defendant,  the  wife  of  said  Askew,  would  join  in  the  con- 
veyance with  her  husband.  The  defendant,  Maria  C.  Askew, 
refused  to  join  in  the  conveyance,  unless  she  was  compensated  for 
releasing  her  right  of  dower  and  homestead.  Whereupon,  it  was 
agreed,  that  if  the  said  Maria  C.  Askew  would  join  in  the  convey- 
ance, she  should  have  the  balance  of  the  money  arising  from  the 
proceeds  of  the  sale  of  the  houses  and  lots,  after  paying  Holley  the 
principal  and  interest  of  his  money.  With  this  understanding  the 
deed,  was  executed.  The  houses  and  lots  were  afterward  sold  by  the 
trustee  for  13,400,  and  out  of  the  proceeds,  the  debt  and  interest  to 
Holley,  and  the  expenses  of  the  trust,  etc.,  were  paid  oi!  and  dis- 
charged. 

The  lots  were  sold  on  a  credit,  and  the  purchaser  gave  in  part 
payment,  two  notes,  one  for  $500,  and  one  for  $481.  These  two 
notes  the  trustee  indorsed  without  recourse  to  the  defendant,  Maria 
C.  Askew,  in  furtherance  of  the  agreement  which  had  been  made 
^1  ith  her.  All  of  the  $481  note,  with  the  concurrence  of  Maria  C. 
Askew,  had  l>eou  collected  and  paid  to  the  creditors  of  her  husband, 
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before  the  judgment  of  the  plaintifF,  except  about  1100,  which  was 
agreed  to  be  paid.  The  other  note  of  $500  was  retained  by  the  said 
Maria  C.  Askew,  and  claimed  as  her  property.  The  conveyance  to 
Holly  was  made  before  the  plaintiff's  judgment  was  obtain^  J.  A. 
J.  Askew  and  Maria  G.  Askew  were  married  before  January,  1867. 
The  debt  due  the  plaintiff  was  contracted  preyious  to  the  making  of 
the  deed  in  trust  Upon  this  state  of  facts,  the  court  was  of  opinion 
that  the  property,  in  the  $500  note,  was  in  Maria  C.  Askew,  the  Je- 
fendant,  and  dismissed  the  proceedings  and  gave  judgment  against 
the  pluntiff  for  costs.    Plaintiff  appealed  from  this  judgment  ** 

W.  N.  H.  Smith,  for  plaintiff. 

D,  A.  Barnes,  for  defendants. 

Rbade,  J.  The  single  question  is,  wnether  the  act  of  1868-69^ 
restoring  to  widows  their  common-law  right  of  dower,  i.  «.,  dower 
in  all  the  lands  of  which  the  husband  was  seized  during  coyerture* 
prevents  a  husband  fi'om  selling  lands  which  he  owned  before  the 
passage  of  the  act,  his  marriage  having  been  before  the  act  If  the 
act  has  that  effect,  it  must  be  because  it  gives  the  wife  an  inchoate 
right  to  dower,  to  be  consummated  upon  the  death  of  the  husband, 
she  surviving,  and  of  which  she  cannot  be  deprived  without  her  con- 
sent ;  for,  certainly,  before  the  act,  it  was  never  supposed  that  the 
husband  could  not  sell  his  lands  at  pleasure,  without  the  consent  of 
his  wife.  If  the  act  has  that  effect,  then  her  consent  in  this  case  to 
the  sale,  was  a  sufficient  consideration  to  support  the  agreement  to 
give  her  a  part  of  the  sale-money.  If  the  act  had  not  that  effect, 
then  her  consent  was  immaterial,  and  afforded  no  support  to  the 
agreement,  to  give  her  a  part  of  the  sale-money,  and,  therefore,  as 
against  creditors,  the  transaction  was  void.  It  is  a  dry  question  of 
law,  and  must  be  considered ;  although  it  is  admitted  to  be  one  of 
great  importance,  and  by  no  means  free  from  difficulty. 

Since  1784,  and  until  the  act  aforesaid,  1868-69,  a  widow  was  enti- 
tled to  dower  in  the  lands  only,  of  which  the  husband  died  seiased 
and  possessed,  and,  therefore,  but  few  questions  have  arisen  in  our 
State  in  regard  to  dower-rights,  and  none  probably  in  regard  to  in- 
choate dower-rights.  But  the  important  change  which  that  act 
(1868-69)  made,  involves  the  subject  in  much  uncertainty,  and  w>il 
breed  much  litigation.    What  adds  to  the  uncertainty  is,  that  the 
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different  States  have  different  laws  in  regard  to  dower,  and  the 
decisions  in  the  State  courts  are  numerous  and  conflicting.  Some 
of  the  decisions  holding,  that  acts  like  ours  are  retroactive,  and 
others  holding  them  to  be  prospective,  only.  And  the  reasons 
which  would  be  proper  in  one  case,  are  inconsiderately  used  in  the 
other.  Scribner  on  Dower,  a  late  American  work,  reviews  the 
statutes  and  decisions  of  the  different  States,  and  also  the  English 
authorities  and  by  judicious  comments,  has  endeavored  to  produce 
flome  order  out  of  much  confusion.  But,  speaking  of  the  inchoate 
right  of  dower  as  property,  he  says:  ^  A  certain  vagueness  of  expres- 
sion, uniformly  characterizes  the  discussion  of  the  subject,  and  these 
discussions  are  commonly  attended  with  unsatisfactory  results.'' 
And  so  we  see  that  this  great  right,  favored  like  life  and  liberty, 
instead  of  being  as  it  ought  to  be,  and  as  until  lately  it  has  been,  so 
plain,  that  he  that  runs  may  read,  is  now  mvolved  in  much  con- 
fusion, by  inconsiderate  legislation  and  conflicting  adjudications. 

It  has  been  much  discussed,  whether  marriage  is  a  contract,  or  an 
institution,  or  a  sacrament,  or  all  combined;  and,  especially,  whether 
dower  results  from  the  contract  of  marriage,  or  from  fhe  operation 
of  law.  Suppose  it  to  result  from  the  contract  of  marriage,  then  it 
is  discussed,  whether  the  legislature  can  change  the  law  of  dower, 
without  impairing  the  obligation  of  contracts.  Suppose  it  to  result 
from  the  operation  of  law,  then  it  is  discussed  whether  the  legislature 
Ciin  change  it  without  interfering  with  vested  rights,  and  whether 
(lie  law  cannot  change,  modify,  increase  or  abolish  it  Those  who 
claim  to  be  up  with  the  chivalry  of  the  age,  and  while  the  legislature 
are  liberally  enlarging  the  dower-right,  insist,  that  the  legislature 
have  full  power  over  the  subject.  But  suppose  upon  some  occasion, 
when  the  chivalric  element  may  less  prevail  in  legislation,  they 
should  curtail,  or  even  destroy  the  right,  how  then  ?  And  if  the 
dower-right  is  so  frail  that  a  widow  may  be  deprived  of  it  without 
her  consent,  how  was  her  consent  to  the  deed  in  this  case  important, 
even  supposing  the  act  to  be  retroactive;  and  if  not  important, 
then  it  was  no  consideration,  and,  if  no  consideration,  then  the  con- 
tract was  void.  So  that  the  agreement  is  suicidal.  If  the  right  to 
dower  is  at  the  mercy  of  the  legislature,  to  increase  or  diminish, 
continue  or  destroy,  then  it  is  nothing  —  nothing  as  a  right  — 
nothing  as  property!  We  think  that  this  great  right,  sacred  as  life^ 
and  indispensable  to  society  and  the  family  economy,  ought  to  be 
tnore  secure,  ought  to  be  inviolable,  when  once  it  exists  whether  it 
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be  created  by  contract,  or  by  operation  of  law.  And  we,  by  no 
means,  subscribe  to  the  doctrine  that  a  right  vested  by  operation  of 
iaw,  18  less  inviolable  than  when  it  arises  from  contract,  when  once 
it  exists,  no  matter  how  it  is  inviolable.  Nor  is  it  true,  that,  in  any 
conceivable  case,  private  property  can  be  taken  for  public  use,  or,  as 
is  said  in  this  case,  for  the  '^  paramount  public  good,"  without  just 
compensation.  • 

Our  conclusion  from  what  has  been  said  is,  that,  before  the  late 
act,  a  widow  was  entitled  to  dower  in  such  lands  as  the  husband 
should  die  seized  and  possessed  of,  and  in  no  other;  that  the  right  to 
be  so  endowed  commenced  (whether  by  the  contract  of  marriage,  or 
1)y  operation  of  law,  makes  no  difference),  at  the  time  of  the  mar- 
riage, but  subject  to  the  husband's  power  of  sale,  and  contingent  upon 
his  not  selling  it,  and  upon  her  surviving  him,  and  that  the  legisla- 
ture could  not  deprive  her  of  that  right,  or  in  any  way  change  it 
without  her  consent.  The  act  of  1868-69,  comes  in  and  changes 
the  law  of  dower,  so  as  to  give  the  widow  dower,  not  only  in  all  the 
husband  owns  at  the  time  of  his  death,  but  in  all  that  he  owned 
during  coverture,  but  this  act  does  not  affect  rights,  or  marriages, 
which  existed  before  its  passage;  they  stand  as  they  did  before  the 
act,  when  the  husband  could  sell  without  the  consent  of  the  wife; 
and  therefore  the  consent  of  the  wife,  as  in  this  case,  was  immaterial, 
and  afforded  no  consideration  to  support  the  contract. 

We  have  not  overlooked  the  fact,  that  the  deed  in  this  case  does 
not  profess  to  release  the  wife's  dower-right,  if  she  has  any,  or  to 
covenant  against  the  incumbrance  of  dower ;  because  under  the  view 
which  we  have  presented,  it  is  not  necessary.  But  it  would  seem, 
that  before  the  widow  can  set  up  her  consent  as  a  consideration  to 
support  a  contract,  to  give  her  a  part  of  the  sale-money,  it  ought  to 
appear  that  she  had  released  her  dower-right,  or  covenanted  against 
the  incumbrance  and,  quere^  whether  in  any  case,  it  could  depend 
upon  parol  evidence,  and  whether  the  contract  must  not  be  set  out 
in  the  deed,  and  appear  to  be  fair  and  reasonable? 

All  this  is  said,  but  with  little  consideration  as  to  the  rights  of 
the  husband.  But  has  the  husband  no  rights  which  are  entitled  to 
respect,  and  which  the  legislature  cannot  destroy  ?  Before  the  late 
act,  when  a  man  married,  owning  land,  his  wife  had  an  inchoate 
right  to  dower,  contingent  upon^  his  not  conveying  it  away  in  his 
life-time,  and  upon  her  surviving  him,  precisely  the  same  as  if  it 
had  been  conveyed  to  him  by  deed  from  another,  with  such  stipu« 
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ladon  and  conditions.  Suppose  it  had  been  so  conyeyed  to  him, 
could  th^  legislature  step  in  and  alter  his  title  or  change  the  oon* 
oitions?  No  one  will  so  contend.  Well,  what  matters  it  how  his 
title  was  deriyed  and  how  the  conditions  and  stipulations  came 
about,  so  that,  in  fact,  they  existed  ?  Here,  then,  was  the  simple 
ease  of  a  man  owning  a  track  of  land,  absolutely  and  in  fee  simple, 
with  fnU  power  to  sell  the  same,  sul^ect  only  to  the  condition  that, 
if  he  did  not  sell  it,  and  should  die  seized  and  possessed  of  it,  his 
wife  should  haye  dower;  and  the  legislature  steps  in  and  forbids  him 
to  sell,  compels  him  to  hold  it  as  long  as  he  liyes,  and  giyes  his  wife 
dower  in  it  in  spite  of  him.  If  this  be  not  depriying  him  of  his 
yested  rights,  taking  his  property  from  him  and  giying  it  to 
another,  under  the  notion,  as  is  said,  of  the '^'paramount  public 
good,''  without  compensation,  then  we  cannot  understand  what 
would  be  an  instance  of  such  a  yiolation  of  the  rights  of  property. 

It  would  probably  be  no  great  hardship  upon  the  husband,  mar- 
ried before  the  act,  and  it  would  probably  not  interfere  with  his 
yested  rights  to  allow  the  act  to  operate  upon  all  lands  acquired 
after  the  passage  of  the  act,  because  he  would  haye  notice  of  the 
incumbrance  which  would  attach,  and  he  would  take  it  eum  onere. 
But,  as  to  this,  we  giye  no  opinion. 

And  so  it  may  be  that,  in  all  cases  of  marriage  since  the  passage 
of  the  act,  the  wife  may  refuse  to  join  in  the  conyeyance  unless  she 
is  compensated;  and  an  agreement  to  giye  a  part  of  the  sale-money 
for  her  consent  to  the  sale  may  be  good,  her  dower-right  attaching 
to  all  the  lands  of  her  husband,  and  contingent  only  on  her  sur- 
yiying  him,  a  reasonable  probability,  and  not  k  mere  possibility. 
And,  querey  whether  the  legislature,  by  any  subsequent  act,  can 
depriye  her  of  this  right    But  these  questions  are  not  before  us. 

IL  If  the  dowor-right  did  not  afford  a  sufficient  consideration  to 
support  the  agreement  to  giye  the  wife  a  part  of  the  sale-money, 
then,  in  the  second  place,  it  is  insisted,  that  her  homestead  right  did. 

There  is  this  difference  in  the  dower  act  and  the  homestead  act 
The  homestead  act  applies  only  to  the  homestead,  used  in  the  sense 
of  the  home,  or  dwelling-house,  whether  actually  set  apart  or  not; 
or  the  homestead,  after  it  is  set  apart,  upon  proceedings  had  for 
that  purpose. 

The  lands  in  question  had  not  been  set  apart  as  a  homestead  upon 
proceedings  instituted  for  that  purpose,  and  it  is  not  distinctly 
stated  that  they  were  the  homestead  or  dwelling  in  the  genend 


\ 


JANUARY  TERM,  1872.  505 

Satton  and  Wife  v.  Aflkew. 

sense.  The  case  describes  them  as  ''  two  houses  and  lots —  one  a 
store-house."  There  is  nothing  in  this  to  indicate  that  they  were 
the  homestead.  Nor  is  there  any  thing  to  indicate  whether  the  hu»> 
band  did  not  hare  other  lands,  and  whether  he  did  have  lands  which 
he  had  used,  or  which,  after  this  sale,  he  did  not  intend  to  use  as  a 
homestead.  Nor  is  it  stated  whether  he  was  insolvent.  Nor  is  it 
stated  whether  he  had  children.  Nor  does  it  appear  from  the  case 
stated,  nor  from  the  deed,  nor  in  any  other  way,  what  was  the  esti- 
mate put  upon  her  homestead  right.  Nor  is  there  any  covenant  in 
the  deed  against  the  homestead  right,  nor  is  there  any  release.  And 
surely  it  cannot  be,  under  the  most  liberal  construction  of  the  home- 
stead act,  that  the  wife  is  entitled  to  have  her  homestead  taken  out 
of  every  tract  of  land  the  husband  may  own,  and  may  wish  to  sell. 
It  is  true  that,  by  reference  to  the  deed,  we  find  that,  in  describing 
the  lots,  it  is  said«  '^oue  being  the  house  and  lot  upon  which  we 
reside,''  and  that  is  all ;  and  whether  temporarily  or  permanently, 
or  whether  he  had  not  another  which  he  had  adopted,  or  intended 
to  adopt  as  a  homestead,  is  not  said.  And  both  lots  are  put 
together,  and  her  homestead  right  claimed  in  one  as  much  as  the 
other.  No  price  being  fixed  upon  either,  and  no  estimate  of  the 
value  of  her  homestead.  So  that  if,  hereafter,  if  she  should  claim  a 
homestead  in  other  lands,  there  is  nothing  in  the  transaction  to 
estop  her,  or  even  to  show  how  much  she  has  received  in  the  way  of 
her  homestead  right  in  this  transaction,  so  as  to  deduct  it  from  any 
subsequent  claim.  So  we  think  that,  as  the  case  appears  to  us,  she 
has  made  out  no  homestead  claim,  the  surrender  of  which  was  a 
sufficient  consideration  to  support  the  agreement 

We  have  not  overlooked  the  fact  that  the  provisions  in  the  con- 
stitution and  in  the  homestead  act,  giving  to  widows  homestead 
rights,  seem  not  to  be  precisely  the  same.  The  constitution  seems 
to  contemplate  that  the  widow  should  have  a  homestead  only  in  the 
event  that  there  were  no  children,  while  the  act  seems  to  prefer  the 
widow  to  the  children.  If  there  is  a  conflict  in  the  provisions,  it 
would  seem  that  the  constitutional  provision  should  prevail  But 
we  do  not  decide  the  question,  because  it  is  not  necessary. 

There  is  error.  And  judgment  would  be  rendered  here  for  the 
plaintiff,  but  it  does  not  appear  what  amount  is  due  from  Sessoms, 
so  that  this  opinion  must  be  certified  to  the  court  below,  to  the  end 
that  the  amount  of  the  indebtedness  of  Sessoms  be  ascertained^  and 

Vol.  Vni.  — 64 
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jadgment  for  that  amonnt,  or  for  so  much  less  as  may  be  necessary 
to  satisfy  the  jadgment  of  the  plaintiff  against  J.  A.  J.  Askew,  be 
rendered  against  Sessoms  in  the  conrt  below. 


Olibk's  Offiob  y.  Thb  Pbbsidskt,  Dibectobs  akd  Ooxpaut  Of 

THE  Bais^k  of  Gape  Feab. 

BankrupUif — Uen  an  funds  paid  in$o  court .    Ooitt, 

Fttudfl  were  paid  into  a  State  court  for  J.  S.,  and  other  persons  obtained  Jadg 
ments  for  costs  against  him,  and  execution  was  issued  thereon,  bat  returned 
onsatiBfied.  Ordered,  that  the  amount  of  the  costs  be  deducted  from  the 
funds,  notwithstanding  J.  S.  had  been  adjudged  a  bankrupt  about  the  time 
the  Judgments  for  oosts  were  obtained. 

MonoK  to  secure  a  deduction  of  costs  from  funds  in  oooit  be* 
longing  to  defendant    The  opinion  states  the  case. 

TT.  ff.  Bailey,  for  motion. 

J.  Jf.  MeCorkle,  contra. 

Rodman,  J.  Case.  At  June  term,  1871,  of  the  supreme  oourt, 
the  bank  of  Cape  Fear  recovered  a  judgment  against  B.  A.  Oaldwell 
for  t324,  and  costs,  90  cents,  upon  which  a  fieri  facias  execution 
issued,  tested  the  first  Monday  in  June,  1871,  and  returnable  to 
January  term,  1872,  under  which  the  money  was  paid  into  the  clerk's 
office,  where  it  now  is. 

In  the  same  ca^e  it  was  adjudged  that  the  said  Oaldwell  recover 
of  the  bank  costs,  taxed  at  $4.20,  for  which  a  like  execution  issued 
against  the  bank,  and  is  returned  unsatisfied. 

At  the  same  term  (to  wit:  June,  1871),  Nathaniel  Boyden  recov- 
ered against  the  bank  costs  of  the  supreme  court,  taxed  at  $42.10 
(forty-two  -f^  dollars),  upon  which  a  like  execution  issued,  and  is 
returned  unsatisfied. 

The  bank  was  adjudicated  a  bankrupt  on  a  day  not  particularly 
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Btated,  but  just  before  or  just  after  the  commencement  of  this  term, 
and  an  assignee  has  been  appointed.  It  is  moved,  on  behalf  of  the 
clerk's  office,  for  an  order  to  retain  the  above  costs  out  of  the  funds 
in  court 

If  the  question  was  unaffected  by  the  operation  of  the  bankrupt 
act,  there  can  be  no  doubt  about  the  power  of  the  court  The  case 
of  CkrVs  Office  v*  Alleny  7  Jones,  156,  shows  the  practice  prior  to 
G.  C.  P.,  and  the  power  is  not  taken  away,  but  rather  confirmed,  and 
extended  by  sections  265,  266,  268  and  269  of  the  Code. 

It  is  contended,  on  behalf  of  the  assignee  in  bankruptcy,  that  the 
whole  sum  reoovered  against  Caldwell  passed  to  the  assignee  under 
section  14  of  the  bankrupt  act,  subject  only  to  existing  liens,  and 
that  here  is  no  lien,  and,  therefore,  it  is  not  in  the  power  of  this 
court  to  apply  any  part  of  the  funds  in  the  way  proposed. 

We  do  not  profess  to  be  familiar  with  the  decisions  of  the  numer- 
ous bankrupt  courts  throughout  the  country,  nor  have  we  access  to 
the  books  in  which  they  are  reported.  None  of  the  cases  cited  to 
us  by  counsel,  from  the  Bankrupt  Begister,  so  far  as  we  can  judge 
from  the  brief  extracts  furnished  to*  us,  appear  to  decide  the  present 
question,  and  we  must,  therefore,  be  governed  in  our  opinion  .by 
general  prindplea. 

It  is  conceded  that  this  is  not  a  case  of  lien.  But  we  conceive,  as 
was  said  in  Carr  v.  Fearington,  63  N.  C.  ,  that  an  assignee  in 
bankruptcy  more  nearly  resembles  a  purchaser  of  the  bankrupt's  prop- 
erty at  an  execution  sale  than  any  other  familiar  character  to  which 
we  may  liken  him.  He  takes  the  bankrupt's  rights,  but  he  takes 
something  more;  he  is  not  bound  by  the  fraudulent  conveyances  of 
the  bankrupt  m  he  himself  would.  He  cannot  take  paramount  to 
all  equities  against  the  bankrupt,  as,  in  many  cases,  that  would  be 
manifestly  unjust  The  only  intermediate  position  possible  is  that 
of  a  purchaser  at  execution  sale,  who  acquires  the  rights  of  the 
debtor  in  the  property,  and  also  the  rights  of  the  creditor  to  impeach 
any  prior  fraudulent  conveyances,  but  who  takes  subject  to  all  equi- 
ties against  the  debtor  in  the  property  purchased.  This  view  of  the 
character  of  the  assignee  is  sustained  by  sections  1038,  1228, 1229 
and  1411,  of  2  Story's  Eq.  Jur.,  to  which  we  were  referred  by  coun- 
sel. In  this  case,  we  think,  there  was  what  may  be  called  an  equity 
existing  in  the  clerk's  offloe  to  have  its  costs  paid  out  of  the  fund  of 
the  bankrupt  in  court,  and  affecting  the  particular  property  of 
which  the  assignee  may  be  called  the  purchaser,  and  suljject  to 
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which,  therefore,  he  took.  We  do  not  see  that  it  can  make  anj 
difference  whether  the  adjadication  of  bankruptcy  was  before  or 
after  the  commencement  of  the  present  term  of  this  court  So  long 
as  the  fund  came  lawfully  into  this  court  it  remains  there  under  itp 
control,  and  subject  to  be  applied  according  to  its  usual  practica 
We  do  not  think  that  it  was  the  intention  of  the  bankrupt  act  to 
deprive  the  ordinary  courts  of  that  power.  It  is  not  the  giving  of 
a  preference  to  one  creditor  of  the  bankrupt  over  another;  but 
merely  the  giving  effect  to  an  equity  existing  by  virtue  of  the  long 
settled  regular  practice  of  the  courts. 

The  clerk  will  retain  fhe  costs  due  his  office  ont  of  the  fund,  and 
pay  the  residue  to  the  assignee  of  the  bankrupt 
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(asK.aiM.) 


Umnmon  earrier-^ii^wrytopaiBenffer  in  aUghtinff  flram  ftiOm&if  train.    Gm- 

PrUMerif  ni$gUo^nBe, 

PlaintifTs  Intestate  was  killed  in  alighting  from  defendant'a  lailwaj  train, 
while  moving  at  the  rate  of  from  two  to  four  miles  per  hour.  It  appeared 
that  the  oond actor  went  with  the  intestate,  who  was  a  passenger,  out  on  the 
platform,  to  assist  him  to  alight.  Hdd,  that "  if  the  intestate,  without  any 
direction  from  the  conductor,  Toluntarilj  incurred  danger  by  jumping  off  the 
train  while  in  motion,  the  plaintiff  was  not  entitled  to  reeover;  but  if  the 
motion  of  the  train  was  so  slow  tliat  the  danger  of  Jumping  off  would  not 
be  apparent  to  a  reasonable  person,  and  the  intestate  acted  under  the  instruc- 
tions of  the  conductor,  then  the  resulting  injury  was  not  caused  bj  contril> 
ntory  negligence  or  want  of  care." 

AcTiOK  for  the  negligent  killing  of  one  Brown,  plaintiff's  intes- 
tate, by  defendant,  a  common  carrier  by  railroad.  The  intestate  was 
killed  in  getting  off  the  cars  while  in  motion.  At  the  trial  much 
evidence  was  given,  but  only  questions  of  law  are  considered  in  thii 
oourt  Plaintiff  requested  the  judge  to  charge  ^that  if  the  jury 
should  find  that  the  defendant  did  not  stop  the  train  alongside  of 
flie  platform,  and  that  the  conductor  while  passing  the  platform, 
and  when  the  cars  were  moving  at  from  two  to  four  miles  per  hour. 
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directed  Brown  to  alight,  and  he  obeyed  the  direction,  he  was  justi- 
fied in  doing  so,  and  his  act  in  law  is  not  contributory  negligence, 
hindering  a  recovery.'^  This  request  was  refused,  and  the  judge 
charged  that ''  any  alightment  from  the  cars  when  moving  was  con* 
tributory^negligence,  and  in  law  "  prevented  a  recovery. 
Verdict  and  judgment  for  defendant    Plaintiff  appealed. 

DiUard  d  Gfilmer,  for  appellant 

J,  7*.  Mareheady  Jr^  for  appellee. 

Dick,  J.  The  intestate  of  the  plaintiff  was  a  passenger  under  the 
charge  of  the  agents  of  the  defendant,  and  he  was  killed  in  getting 
off  the  train.  The  policy  of  the  law,  which  is  ever  solicitous  for  the 
protection  of  human  life,  requires  common  carriers  who  have  charge 
of  the  safety  of  passengers  to  use  a  high  degree  of  care,  to  guard 
against  probable  injury.  As  the  intestate  was  a  passenger  on  the 
train,  it  was  the  duty  of  the  defendant  to  transport  and  place  him 
safely  at  his  point  of  destination. 

If  the  injury  sustained  was  caused  by  a  want  of  proper  care  on 
the  part  of  the  agents  of  the  defendant  in  the  performance  of  this 
duty,  it  is  prima  facie  responsible  in  damages  to  the  plaintiff. 

The  principal  defense  relied  on  in  the  court  below  was,  that  tlie 
intestate,  by  his  own  negligence  or  misconduct,  contributed  to  cause 
tht>  injury  sustained.  The  act  of  the  intestate,  in  jumping  off  the 
cars  while  they  were  in  motion  at  the  rate  of  from  two  to  four 
miles  per  hour,  was  the  proximate  cause  of  the  injury,  and  the 
question  is,  whether  he  exercised  ordinary  care  under  the  circum- 
stances. Ordinary  care,  in  this  case,  is  that  degree  of  cai*e  which 
may  have  been  reasonably  expected  from  a  sensible  person  in  the 
situation  of  the  intestate.  He  had  a  right  to  expect  that  the  defend- 
ant had  employed  a  skillful  and  prudent  conductor,  who  would  not 
expose  passengers  to  dangerous  risks,  and  who  had  experience  and 
knowledge  in  his  business  sufScient  to  correctly  advise  and  direct 
passengers  as  to  the  proper  time  and  manner  of  alighting  satVly 
from  the  train. 

When  the  usual  signal  was  given  for  stopping  or  slackening  the 
speed  of  the  train,  the  conductor  went  with  the  intestate  and  Mr. 
Anthony  out  on  the  platform  of  the  car  to  assist  them  in  getting 
off  safely.     If  the  intestate,  without  any  direction  from  the  con- 
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ductor,  voluntarily  incurred  danger  by  jumping  off  the  train  while 
in  motion,  the  plaintiif  is  not  entitled  to  recover.  If  the  motion  of 
the  train  was  so  slow  that  the  danger  of  jumping  off  would  not  be 
apparent  to  a  reasonable  person,  and  the  intestate  acted  under  the 
instructions  of  the  manager  of  the  train,  then  the  resulting  injury 
was  not  caused  by  contributory  negligence  or  a  want  of  ordinary 
care.    Shearman  &  Bedf.  on  Neg.,  ch.  15  and  27. 

The  circumstances  attending  the  injury  are  given  in  the  t('sri- 
mony  of  Mr.  Anthony  and  the  conductor,  who  were  both  present, 
witnessed  the  occurrence,  and  had  equal  opportunity  of  knowin*^ 
the  facts.  Their  testimony  was  conflicting  in  material  points,  and 
it  was  the  province  of  the  jury  to  determine  the  trutli  of  the 
matter,  and  render  a  verdict  in  accordance  with  the  instructions  of 
his  honor  on  the  questions  of  law  arising  upon  the  ascertained 
fact&  We  fhink  his  honor  erred  in  refusing  to  give  the  first  instruc- 
tions  asked  for  by  the  counsel  of  th6  plaintiff,  for,  if  the  testimony 
of  Mr.  Anthony  is  to  be  believed,  there  was  no  such  contributory 
negligence  on  tiie  part  of  the  intestate  as  to  prevent  a  recovery  in 
this  action. 

For  this  error  there  must  be  a  venire  de  navOy  and  it  is  not  neces- 
sary for  iu  to  ezpreBB  an  opinion  as  to  the  rights  of  the  parties,  if 
the  jury  should  find  that  the  testimony  of  the  conductor  gives  the 
iruth  of  the  transaction* 

Jjet  this  be  certified. 

Venire  de  novo. 
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Ba£L»  appdlant,  v.  Lunn; 

(48H.T.0.) 

tUm. 

Plaintiff  sent  liis  goods.  In  charge  of  G.,  to  defendant's  warehoiue  for  storage. 
G.  pat  his  name  on  the  goods,  and  left  a  written  notice  with  defendant  not 
to  give  them  np  without  his  consent  Plaintiff  then  sent  a  written  notice  tc 
defendant  saying :  "  Please  hold  the  same,  subject  only  to  my  written  order 
The  property  is  mine."  Soon  after,  plaintiff  demanded  the  goods  of  defend 
ant,  who  refused  to  delirer  them  up,  eren  after  plaintiff  had  offered  him  8 
bond  of  indemnity,  and  to  pay  all  charges.  Subsequently  a  sheriff  levied 
on  the  goods,  under  two  executions  against  G.,  and,  on  the  following  day,  an 
execution  against  plaintiff  came  into  the  sheriff's  hands.  The  goods  were 
sold  on  one  of  the  executions  sgainst  G.,  and  the  proceeds  applied  in  pay- 
ment thereof.  Held,  that  defendant  was  liable  for  the  value  of  the  goods 
on  the  ground  that  he  ought  to  have  given  up  the  goods  on  demand  and 
offer  of  indemnity  by  plaintiff,  or  commenced  a  suit  by  bill  of  interpleader 
to  determine  the  respective  rights  of  plaintiff  and  G. ;  and  that,  as  the  goods 
were  in  fact  plaintiff's,  the  levy  and  sale  of  them  under  an  execution  against 
G.  did  not  mitigate  the  damages,  notwithstanding  the  fact  that  the  sheriff  also 
held  an  execution  against  plaintiff,  under  which  he  did  nothing. 

Action  to  recover  the  yalne  of  goods  stored  in  defendant's  ware- 
ftoufltr.    Tho  case  was  referred,  and,  from  the  report  of  the  referee. 
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the  following  facts  appear:  On  the  31st  of  March,  1862,  plain tifl 
sent  goods  belonging  to  him,  in  charge  of  one  Gregory,  to  defend- 
ant's warehouse  for  storage.  Gregory  marked  the  goods  with  his 
initials,  and  subsequently  made  out  a  list  of  the  articles,  and  left  it 
with  defendant.    The  list  began  as  follows : 

"  A  list  of  articles  stored  by  George  G.  Gregory,  agent,  with  A. 
liney.  River  street,  Troy,  N.  Y.  The  said  goods  not  to  be  given  up 
without  the  consent  of  said  George  G.  Gregory.'* 

Soon  after  the  goods  were  received  on  storage  by  defendant, 
plaintiff  called  on  defendant  and  informed  him  that  the  goods 
belonged  to  him,  and  that  he  desired  defendant  to  keep  them  on 
storage  until  the  further  order  of  plaintiff.  And,  on  the  28th  of 
April,  1862,  plaintiff  gave  defendant  the  following  written  notice : 

"  Me.  a.  Linbt  : 

^^ Dear  Sir:  Mr.  Gregory  has  furnished  me  with  an  invoice  of  the 
goods  in  storage  in  your  loft,  and  you  will  please  hold  the  same  sub- 
ject only  to  my  written  order.    The  property  is  mine. 

«  Yours, 

"M.  Ball." 

Defendant  received  the  notice  and  soon  after  told  plaintiff  he 
would  act  upon  it  On  the  15th  of  May,  1862,  plaintiff  demanded 
the  goods,  offering  to  pay  charges  and  to  give  defendant  a  bond  of 
indemnity  upon  their  removal.  The  demand  was  refused,  and  plain- 
tiff again  made  similar  demands  and  offers  from  that  time  to 
August  5, 1862,  all  of  which  were  refused,  Gregory  having  forbidden 
defendant  to  give  up  the  goods.  On  the  6th  of  August,  1862,  the 
sheriff  of  Bensselaer  county  levied  upon  the  goods,  having  in  his 
hands  two  executions  against  Gregory,  one  in  f aver  of  H.  B.  Hiirev 
and  the  other  in  favor  of  J.  R  Jaffray.  The  goods  were  taken  by 
the  sheriff  without  objection  from  defendant^  and  on  the  following 
day  an  execution  against  plaintiff,  in  favor  of  M.  T.  Olough,  came 
into  the  sheriff's  hands.  The  sheriff  advertised  to  sell  the  interest 
of  Gregory  and  plaintiff  in  the  goods,  but  at  the  sale  the  sheriff 
stated  that  he  would  sell  the  goods  under  the  Harvey  execution 
against  Gregory.  The  goods  were  sold  and  the  proceeds  applied 
upon  the  Harvey  execution,  and  the  sheriff  returned  the  execution 
in  favor  of  Clough  against  plaintiff  unsatisfied.  The  referee  found 
in  favor  of  plaintiff.  The  general  term  granted  a  new  trial,  where- 
upon plaintiff  appealed  to  this  court. 
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John  H.  Reynoldsy  for  appellant. 
John  B,  Oale,  for  respondent 

Earl,  C.  It  is  undisputed  that  the  plaintiff  owned  the  goods 
which  were  stored  with  defendant  Indeed,  no  effort  was  made  upon 
the  trial  to  impeach  his  title.  The  defendant  was,  therefore,  bound, 
upon  demand,  to  deliver  the  property  to  the  plaintiff;  and  an  unqual- 
ified refusal  to  do  so  would,  in  law,  amount  to  a  conrersion.  Rogers 
V.  Weir,  34  N.  Y.  463;  HolArooh  v.  WrigMy  24  Wend.  169;  Wilson  v. 
Anderson,  1  Bam.  &  Ad.  456.  But  the  defendant  insists  that  he 
was  so  embarrassed  by  the  conflicting  claims  to  the  property  by  the 
plaintiff  and  Gregory  that  he  was  justified  in  not  complying  with 
plaintLfiPs  demand. 

It  was  undisputed  upon  the  trial  that  Oregory  was  merely  plain- 
tiff's  agent,  and  that,  as  such,  he  took  the  property  to  the  defend- 
ant's warehouse.  He  could  give  the  defendant  no  authority  to 
detain  the  property  from  his  principal.  The  defendant  had  the 
right  to  qualify  his  refusal  to  deliver  the  property  to  the  plaintiff 
until  he  could,  in  good  faith,  investigate  the  facts  as  to  the  real 
ownership  of  the  property,  and  he  could  properly  retain  the  prop- 
erty for  a  brief  period  for  that  purpose.  But  he  had  no  right  to 
ask  that  the  plaintiff  should  get  an  order  from  Oregory,  his  agent, 
before  he  would  make  the  delivery;  and  he  had  no  right  to  call  upon 
the  plaintiff  to  litigate  or  quiet  Gregory's  claim.  It  does  not  ap- 
pear that  he  prosecuted  any  inquiries  as  to  the  title  of  the  property; 
and  it  does  not  appear  that  he  had  any  reason  to  believe  that  it  be- 
longed to  Gregory,  for,  when  the  latter  brought  it  to  the  warehouse, 
he  simply  claimed  to  be  agent,  and  marked  his  name  upon  tiie  prop- 
erty as  agent  But  if  the  claim  of  Gregory  had  appeared  to  be 
more  serious  and  better  founded  than  it  was,  the  defendant  could 
not  justify  the  detention  of  the  property  from  the  owner  after  he 
was  offered  a  bond  of  indemnity,  satisfactory  to  himself,  against 
such  claim.  And,  further,  I  can  hardly  conceive  of  a  case  where  the 
bailee  would  be  justified  in  detaining  property  from  the  real  owner, 
from  May  15  to  August  6,  nearly  three  months,  to  inquire  into  the 
title.  The  defendant^  by  his  conduct^  identified  himself  with 
Gregory,  and,  unless  the  executions  which  were  issued  furnished 
him  a  defense,  he  must  stand  or  fall  by  his  title.  His  retention  of 
the  property  so  long  after  he  was  offered  a  complete  indemnity,  sat- 
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isfactoiy  to  himself,  against  the  claims  of  Gregory,  famished  a 
justification  for  the  conclusion  of  the  referee  that  he  withheld  the 
goods  from  the  plaintiff  in  collusion  with  and  for  the  benefit  of 
Gregory. 

Ify  howcTer,  the  defendant  was  so  embarrassed  by  the  confiicting 
claims  of  plaintiff  and  Gregory,  each  claiming  to  own  the  goods  and 
to  be  his  bailor,  that  he  could  not,  even  with  a  bond  of  indemnity, 
safely  or  properly  deliver  the  property  to  the  plaintiff,  he  could  haye 
relieved  himself  from  all  responsibility  by  promptly  commencing  a 
suit  in  equity,  in  the  nature  of  a  bill  of  interpleader  against  the 
plaintiff  and  Gregory,  and  thus  hod  the  controversy  and  the  right 
to  the  property  judicially  determined.  Story's  Eq.  Jur.,  §  805,  etc.; 
WxUm  v.  Andertony  1  Bam.  &  Aid.  450 ;  Bedf.  on  Gar.,  §  712. 

Hence,  it  is  quite  clear  that  the  defendant,  prior  to  August  6, 
became  liable  to  the  plaintiff  for  a  wrongful  conversion  of  the  prop- 
erty; and  we  will  inquire  whether  any  thing  occurred  afterward  to 
relieve  him  to  any  extent  from  responsibility. 

It  is  not  claimed  that  the  executions  against  Gregory  alone  in  any 
way  affected  the  rights  of  plaintiff ;  but  the  defense  is  based  upon 
the  execution  against  the  plaintiff.  Nothing  was  really  done  by 
virtue  of  the  latter  execution.  The  property  was  not  sold  upon  it, 
and  nothing  was  realized  or  applied  upon  it  The  property  was  sold 
by  virtue  of  the  execution  against  Gregory  as  his  property,  and  the 
proceeds  applied  upon  it  in  satisfaction,  pro  tantOy  of  Gregory's  debt 
I  do  not,  therefore,  see  how  it  can  be  claimed  that  the  execution 
against  the  plaintiff  in  any  way  furnishes  any  defense.  If  the  prop- 
erty had  been  sold  under  that  execution,  it  would  have  been  other- 
wise. 

After  a  conversion  of  property,  the  title  still  remains  in  the  owner, 
and  the  property  can  be  taken  from  the  wrong-doer  upon  an  execu- 
tion against  the  owner  and  sold,  and  the  proceeds  applied  upon  his 
debt,  and  the  owner  will  thus  have  the  benefit  of  the  property;  and 
in  such  case  the  wrong-doer  can  set  up  his  seizure  and  sale,  not  as 
an  entire  defense,  but  in  mitigation  of  damages,  for  the  reason  that 
it  would  be  unjust  for  the  owner  to  recover  the  value  of  the  property 
after  he  has  thus  had  the  benefit  of  it  It  is  not  the  fact  of  the 
seizure  that  gives  the  defense,  but  that  it  has  been  seized  under  such 
cinmmstances  that  the  owner  has  had,  or  could  have,  the  boLefit  of 
it    But  to  protect  the  wrong-doer,  as  the  law  is  settied  in  this  StatOi 
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the  seizure  must  be  at  the  instance  of  a  third  person^  and  not  at  the 
instance  of  the  wrong-doer,  or  upon  process  in  his  favor. 

In  Hammer  y.  WiUey^  17  Wend.  91,  it  was  held  that  after  th» 
defendant  had  wrongfully  conyerted  a  horse,  he  could  not  show  io 
mitigation  of  damages  that  he  had  seized  and  sold  the  horse  upon 
pn)cess  in  his  own  favor.  But  in  ffigguis  y.  Whiiney,  2-t  Wend. 
379,  the  property  had  been  tortiously  taken  by  the  defendant,  and  was 
afterward  taken  from  liim  by  process  against  the  plaintiff  in  favor 
of  a  third  party,  and  the  court  held  that  this  could  be  shown  in 
mitigation  of  damages  upon  the  ground  that,  without  any  agency 
of  the  defendant,  the  property  had,  since  the  conversion  by  him, 
been  taken  from  him  by  legal  process,  and  applied  to  the  plaLntifTs 
use,  by  paying  the  debt  which  he  owed  to  a  third  person.  In  Sherry 
V.  Schuyler y  2  Hill,  204,  a  similar  case,  the  court  says:  "The  evi- 
dence offered  (that  the  property  had  been  taken  from  the  wrong- 
doer upon  process  against  the  plaintiff,  in  favor  of  a  third  person) 
and  rejected,  was  clearly  admissible  in  mitigation  of  damages,  as  it 
would  have  gone  to  show  that,  independent  of  any  agency  on  the 
part  of  the  defendant,  the  property  in  question  had  been  applied  to  the 
payment  of  t^e  plaintiff's  debt,  due  to  a  third  person."  In  Conncc- 
ticat,  the  courts  hold,  that  the  seizure  and  sale  of  the  property  after 
it  has  been  converted  upon  process  against  the  owner,  can  always  be 
shown  in  mitigation  of  damages,  even  in  cases  where  the  process 
was  in  favor  of  the  wrong-doer  himself.  In  Curtis  v.  Wardy  20 
Conn.  204,  where  it  appeared  in  an  action  of  trover  brought  by  A^ 
against  B,  that  subsequently  to  the  conversion  complained  of,  B  had 
attached  the  same  goods  in  a  suit  against  A,  and  having  obtained 
judgment,  levied  his  execution  on  such  goods,  and  had  them  applied 
in  satisfaction  of  his  debt  against  A,  all  in  due  course  of  law,  it  was 
held  that  A  could  recover  damages  only  for  the  original  taking  of 
the  goods,  and  the  detention  of  them  until  they  were  regularly 
attached.  In  this  case  the  principle  upon  which  such  a  defense  in 
mitigation  is  allowed,  is  ably  discussed  in  the  opinion  of  the  court. 
Judge  Waite  says:  "  The  plaintiff  resists  this  claim,  and  insists  that 
he  is  entitled  to  recover  the  value  of  the  goods  at  the  time  of  the 
conversion,  with  interest  This  claim  of  the  plaintiff  would  be  well 
founded  had  he  never,  subsequent  to  the  conversion,  received  any 
benefit  from  the  property.''  "  For  it  would  be  palpably  unjust  for 
the  owner  to  recover  the  full  value  of  his  goods  in  their  application 
to  the  payment  of  his  debts,  and  then  afterward  recover  that  value 
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from  another  who  has  deriYed  no  substantial  benefit  from  his  prop- 
erty.'' While  this  case  illustrates  the  principle  upon  which  this 
defense  in  mitigation  of  damages  is  based,  in  allowing  the  dof  fnse 
to  be  based  upon  process  in  favor  of  the  wrong-doer,  it  goes  further 
than  the  cases  in  this  State  will  warrant 

Hence,  I  am  unable  to  see  how  the  execution  against  the  plaintiff 
furnishes  any  defense  to  this  action.  The  property  was  seized  and 
sold  by  virtue  of  the  execution  against  Gregory.  It  matters  not  that 
the  sheriff  might  have  seized  and  sold  the  property  as  plaintiff's,  or 
that  he  might  have  applied  the  proceeds  of  the  sale  upon  the  execu- 
tion against  the  plaintiff.  He  did  not  do  this.  The  owner  of  the 
execution  against  the  plaintiff  did  not,  so  far  as  appears,  claim  or 
desire  a  sale  upon  his  execution,  and  he  did  not  claim  to  have  the 
proceeds  of  the  sale  applied  upon  his  execution. 

The  plaintiff  lost  and  waived  nothing  by  appearing  at  the  sheriff's 
flale  and  objecting  to  the  sale.  The  property  remained  his  until  he 
should  receive  in  some  way  satisfaction  for  it  {Osterhoui  v.  Bob&rts, 
8  Oow*  43),  and  he  could  claim  it  from  and  sue  any  person  for  it 
until  he  should  procure  satisfaction. 

After  the  sale,  the  owner  of  the  execution  against  thfe  plaintiff  did 
not  claim  the  proceeds,  but  Harvey  and  Jaffray,  the  owners  of  the 
executions  against  Gr^ory,  seem  both  to  have  claimed  them,  and 
the  plaintiff  interested  himself  to  have  the  proceeds  applied  upon 
the  Harvey  execution  instead  of  the  other  one.  I  do  not  see  how 
this  act  of  the  plaintiff  could  affect  his  rights,  so  long  as  there  was 
no  proof  or  finding  of  the  referee  that  he  did  any  thing  to  prevent 
the  application  of  the  proceeds  upon  the  execution  against  himself. 

I  have  thus,  by  the  application  of  plain  principles  of  law  to  the 
facts  of  this  case,  reached  a  conclusion  adverse  to  the  defendant 
While  it  may  be  hard  for  the  defendant  to  be  obliged  to  pay  for  this 
property,  he  has  brought  the  hardship  upon  himself  by  his  unneces- 
sary interference  with  the  property  and  rights  of  another,  and  he 
must  abide  the  consequences  of  his  own  voluntary  acts.  The  order 
of  the  general  term  must  be  reversed,  and  judgment  upon  the 
xepoii  of  the  referee  affirmed  with  costs. 

Judgment  OGCordingly, 
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Paasons  et  oL  v.  Loucks  et  oL,  appellants. 

(tfN.Y.17.) 
SUiiute  {ffirawbt^'COTUraetfor  Tnanvfacture  of  goods. 

Tha  ttetttte  of  fraads  sppHes  to  ftn  oral  eontimct  for  the  sale  of  goods  in  ezifli 
enoe  at  the  time  of  making  the  contract,  bat  not  to  an  agreement  to  mann- 
factme  and  deliver  goods. 

Defendant  made  an  oral  agreement  to  manufactore  and  deliver  a  qoantitj  ol 
paper  to  plaintiff.  In  an  action  for  breach  of  the  contract,  held,  that  the 
agreement  was  valid,  notwithstanding  the  statate  of  fraads. 

Action  for  breach  of  an  oral  contract  to  manufacture  and  deliver 
a  quantity  of  paper.  The  opinion  sufficiently  states  the  facts.  The 
action  was  brought  in  the  sui)erior  court  of  New  York  city,  where 
plaintiff  obtained  judgment  The  judgment  was  affirmed  at  gen- 
eral term,  whereupon  defendant  further  appealed  to  this  court 

Auguttus  F,  Smith,  for  appellants. 

John  E.  Parsons,  for  respondents. 

Hunt,  C.  The  paper  to  be  delivered  was  not  in  existence  at  the 
time  of  the  making  of  the  contract  in  October,  1862.  It  was  yet  to 
be  brought  into  existence  by  the  labor  and  the  science  of  the  defend- 
ants. Of  the  twenty  thousand  pounds  to  be  delivered,  not  an  ounce 
had  then  been  manufactured.  It  was  all  of  it  to  be  created  by  the 
defendants,  and  at  their  mill.  In  such  a  case  it  is  well  settled  that 
the  statute  of  frauds  does  not  apply  to  the  contract.  The  distinc- 
tion is  between  the  sale  of  goods  in  existence  at  the  time  of  making 
the  contract,  and  an  agreement  to  manufacture  goods.  The  former 
is  within  the  prohibition  of  the  statute,  and  void  unless  it  is  in  writ- 
ing, or  there  has  been  a  delivery  of  a  portion  of  the  goods  sold,  or  a 
payment  of  the  purchase  price.  The  latter  is  not  The  statute  reads 
''every  contract /or  the  sale  of  any  goods,  chattels  or  things  in  action, 
for  the  price  of  fifty  dollars  or  more,  shall  be  void  unless,"  eic  2  B. 
8. 136,  §  8.  The  statute  alludes  to  a  sale  of  goods,  assuming  that 
the  articles  are  already  in  existence.  This  distinction  was  settled  in 
this  State  in  1820,  by  the  case  of  Crookshanh  v.  Burrell,  18  Johns.  58, 
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and  has  been  followed  and  recognized  in  many  others  SeweU  y. 
JPitch,  8  Oow.  215 ;  Robertson  y.  Vaughan,  5  Sandf.  1 ;  Branson  y. 
Wimauy  10  Barb.  406;  Donovan  y.  Willsony  26  id.  138;  Parker  y. 
Sehenek,  28  id.  38 ;  Mead  y.  Case,  33  id.  202 ;  Smith  y.  IT.  T.  Central 
E.  R.,A  Eeyes,  194. 

The  present  is  not  one  of  the  border  cases,  in  which  an  embar- 
rassing  or  doubtful  question  is  presented,  as  where  wheat  if  sold  bnt 
the  labor  of  threshing  remains  to  be  done  {Doums  y.  Boss,  23  Wend. 
:d70)y  or  a  sale  of  flour  which  has  yet  to  be  ground  from  the  wheat 
i^Oarhutt  y.  Watson,  5  B.  ft  Aid.  613),  or  the  sale  of  wood  or  timber 
which  requires  to  be  cut  and  corded  (Smith  y.  N.  T.  Central  R,  R., 
supra)y  nor  where  the  defendants  might  procure  other  parties  to 
manufacture  the  paper.  3  Pars,  on  Gout.  62.  It  was  a  simple, 
naked  agreement  to  manufacture  at  their  own  mills,  and  deliyer  at  a 
«pecified  price,  twenty  thousand  pounds  of  paper  of  specified  sizes, 
no  part  of  which  was  in  existence  at  the  time  of  making  the  con- 
tract. Indeed,  there  is  no  eyidence  that  the  rags  and  other  materials 
from  which  it  was  to  be  manufactured  were  owned  by  the  defend- 
ants, or  were  in  existence,  except  so  far  as  it  may  be  argued  that 
matter  is  indestructible,  and  that  in  some  form  they  must  necesparily 
haye  then  existed.  As  to  cases  of  this  character,  the  course  of  deci^ 
ions  in  this  State  has  been  uniform.  If  we  desired  to  do  otherwise, 
we  haye  no  choice ;  we  must  follow  them. 
The  judgment  must  be  aflSrmed  with  costs. 

Judgment  affirmsdm 


WxLiB  T.  OolnsrBonouT  Mutual  Lifb  Iksurajtoi  Go.,  appellant 

48N.T.M.) 
L{fe  insuranee — "  miUU^y  e&rviee  " — "  easuaUies  of  tsar." 

4l  policy  of  life  insnimnce  upon  the  life  of  W.  contained  a  condition  prO' 
Ubiting  the  insured  from  going  soath  of  a  specified  degree  of  latitude,  and 
from  entering  into  any  '*  military  or  naval  senrioe  whateyer.**  At  the  time 
•«(  iasoing  the  policy,  the  company,  in  consideration  of  a  further  pn- 
«[diim,  gave  W.  a  written  permission  to  go  south  of  the  specified  degree  of 
latitude  for  one  year,  provided  that  the  '*  said  W.  was  not  insured  by  said 
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policy  agaiiiBt  death  from  any  of  the  caaoalties  or  conaeqaences  of  war  or 
rehellion,  or  from  helligerent  forces  in  any  place  where  he  may  he."  The 
insured,  while  engaged,  within  the  year,  in  building  a  railroad  bridge,  under 
the  direction  of  the  United  States  military  authorities,  thirty  miles  in  the  rear 
of  the  Union  army,  was  killed  by  a  party  of  four  men,  not  in  uniform,  who 
robbed  the  other  laborers.  HM,  that  the  death  of  the  insured  did  not 
occur  while  engaged  in  "  military  serriee,"  or  fnmi  the  "  casualties  of  war 
or  rebellion/'  within  the  meaning  of  the  policy,  and  that  the  company  was 
lUble.'' 

AcnoK  on  a  policy  of  life  insuranoe,  dated  September,  1864^  and 
issued  by  the  Gonneoticut  Mutual  Life  Insurance  Company,  upon 
the  life  of  Philip  J.  Welts.  The  insured  came  to  his  death  on  the 
31st  of  October,  1864,  while  engaged  as  superintendent  of  a  party  of 
laborers  in  building  a  bridge  at  Cedar  Hill,  Tennessee,  under  the 
direction  of  the  United  States  military  authorities.  The  place  where 
he  was  so  employed  was  about  thirty  miles  north  and  in  the  rear  of 
the  Union  army,  and  still  further  from  the  Confederate  army.  Welts 
was  killed  by  a  party  of  four  men,  who  were  not  in  uniform,  but  who 
robbed  the  laborers  and  residents.  The  conditions  of  the  policy 
appear  in  the  opinion.  At  the  trial  a  verdict  was  directed  for  plain- 
tiff. The  verdict  was  sustained  at  general  term,  and  defendants 
ap|>ealed  to  tMs  court 

Otorg^  T.  Spencer,  for  appellant 

George  B.  Bradley ,  for  respondents. 

Leonabd,  C.  The  policy  enjoined  it  upon  Welts  that  he  was  not 
to  go  south  of  the  thirtynsixth  degree  of  north  latitude  in  the 
United  States,  and  not  to  enter  into  any  military  or  naval  service 
whatsoever,  without  the  consent  of  the  company,  indorsed  in  writ- 
ing upon  the  policy,  under  the  penalty  of  rendering  the  contract 
void.  At  the  same  time  with  the  issuing  of  the  policy,  the  company, 
for  a  further  consideration,  granted  their  written  permission  to  go 
south  of  the  line  of  latitude  mentioned  for  the  term  of  one  year,  and 
adiled  to  the  consent^  as  a  proviso  or  condition,  that  it  was  given 
with  the  understanding  and  agreement  that  Welts  was  not  insured 
by  the  policy  against  death  IVom  any  of  the  '^casualties  or  oonse- 
quences  of  war  or  rebellion,  or  from  belligerent  foices  in  any  place 
where  he  may  be.** 
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The  permission  which  abrogates  for  one  year  the  restriction 
against  going  south  of  the  thirty-sixth  degree  of  latitude  at  certain 
seasons,  imposes  a  new  linutation  upon  the  liability  of  the  company, 
in  case  of  death  from  certain  casualties  or  consequences  of  war, 
rebellion  or  belligerent  forces,  which  were  more  to  be  apprehended 
in  that  part  of  the  United  States  at  the  time  the  policy  was  issued, 
aouih  of  tiie  thirty-sixth  degree  of  latitude,  and  in  the  vicinity  of 
that  line,  than  the  dangers  from  climatic  causes.  For  the  considera- 
tion of  fifty  dollars,  the  company  took  the  hazard  of  the  climate,  and 
the  assured  took  the  risk  of  the  casualties  or  consequences  men- 
tioned. 

There  is  no  eyidence  that  the  deceased  availed  himself  of  the  per- 
mission to  go  south  of  the  latitude  mentioned ;  and,  at  the  time  of 
his  death,  he  was  clearly  north  of  it,  according  to  approved  maps. 
If  there  was  sufficient  evidence,  then,  to  go  to  the  jury,  tending  to 
prove  that  the  deceased  entered  the  military  service  of  the  United 
States,  or  that  his  death  happened  from  any  of  the  casualties  of  con- 
sequences mentioned  in  the  proviso  attached  to  the  written  permis- 
sion to  go  south,  the  direction  to  render  a  verdict  for  the  plaintiff 
was  erroneous,  and  the  defendant's  exception  well  taken. 

The  deceased  held  no  ofSce  of  a  military  character,  and  there  ia 
no  evidence  that  he  was  ever  enlisted  or  enrolled  as  a  private.  I 
am  not  much  experienced  in  military  affairs;  but  it  is  generally 
understood  that  there  is  a  record  of  the  entry  of  both  officers  and 
privates  into  the  military  service.  There  is  clearly  no  evidence  of 
this  character. 

There  is  some  evidence  that  he,  as  well  as  the  mechanics  and 
laborers  under  his  superintendence,  were  at  work  by  the  month. 
This  does  not  indicate  military  obligation.  The  fact  that  he  and 
the  others  were  paid  by  the  military  paymaster  proves  nothing,  on 
the  question  whether  the  deceased  was  in  the  military  service. 
Such  payment  might  be  so  made  without  having  entered  that  ser- 
vice. His  employment  was  not  belligerent.  On  the  contrary,  the 
most  decided  non-resistant  might  consistently  do  the  same  work. 
It  is  urged  that  the  railroads  were  under  a  military  director,  and 
were  used  for  military  purposes  exclusively.  The  roads  could  not  be 
so  used  until  bridges  were  constructed ;  and  I  am  unable  to  perceive 
that  a  dvilisn  might  not  engage  in  their  construction  without  los- 
ing his  standing  as  a  non-combatant  Suppose  that  the  military 
director  of  railroads  employed  the  deceased,  and  that  he  was  subject 
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to  his  aathoritj  while  so  employed ;  it  does  not  necessarily  follow 
that  he  had  entered  the  military  service.  Entering  the  military  ser- 
vice, within  the  meaning  of  the  policy,  must  be  taken  in  its  strict  or 
limited  sense,  as  most  advantagpeoos  to  the  assured,  as  well  as  all 
other  provisions  therein.  The  company  frame  the  policy  and  choose 
the  langnage.  If  there  is  any  thing  uncertain  it  is  the  right  of  the 
assured  to  enjoy  the  most  favorable  rule  of  construction.  The  gen-- 
eral  understanding  of  the  term  includes  such  persons  only  as  are 
liable  to  do  duty  in  the  field,  as  combatants. 

There  is  no  evidence  that  the  widow  is  entitled  to  a  pension,  as 
would  be  the  case  if  her  husband  had  {)eri8hed  in  the  military  ser- 
vice of  the  United  States  during  the  rebellion.  There  is,  in  my 
opinion,  an  entire  absence  of  any  evidence  that  the  deceased  was  in 
any  military  service,  according  to  the  meaning  of  the  policy.  Did 
he  lose  his  life  by  the  casualties  or  consequences  of  war,  rebellion, 
or  from  belligerent  forces  ?  Oertainly  there  is  no  evidence  that  this 
party  of  four,  who  came  without  any  of  the  insignia  of  war,  armed 
with  revolvers  only,  and  doing  nothing  for  the  service  of  the  public 
or  Confederate  cause,  but  confining  their  operations  to  robberies  for 
their  personal  advantage,  and  to  the  murder  of  an  unarmed  man, 
not  in  the  dress  of  a  federal  soldier,  constituted  a  belligerent  force, 
or  any  part  of  such  force.  The  war  or  rebellion  may  be  a  remote 
cause  of  the  death,  as  it  was  the  cause  of  disorder  and  lawlessness ; 
but  the  proximate  cause  is  murder  and  highway  fobbery. 

It  would  be  a  very  unnatural  and  forced  construction  that  would 
relieve  the  defendants  from  liability,  by  holding  that  the  four  rob- 
bers and  assassins  who  murdered  Philip  J.  Welts,  and  robbed  the 
mechanics  and  laborers  whose  work  he  was  superintending,  were 
acting  under  the  authority  of  the  Confederate  States.  Had  the 
defendants  intended  to  attach  such  a  meaning,  the  provision  would 
have  been  directly  for  exemption  from  liability  for  death  by  violence. 
The  language  used  can  be  considered  as  including  only  death  from 
casualties  or  consequences  of  war  or  rebellion,  carried  on  or  waged 
by  authority  of  some  de  facto  government,  at  least.  No  evidence  was 
produced  tending  to  bring  the  defendant's  case  within  any  such  lim.t 

There  were  no  facts  for  the  consideration  of  the  lury. 

TLe  judgment  should  be  affirmed,  with  costs. 

Judgment  afflrmed. 

Voh.Yni.—M 


522  NEW  YORK, 


Buhl  T.  Phmipfl. 


Buhl  t.  Phillifs,  executor,  ei  ol,  appellaiita. 


Tkt  Mkle  upon  credit,  at  a  fidr  price,  to  a  responoible  Tendee,  of  the  entire 
^fllbcts  of  an  insolTent  copartnenhip,  ia  not  p«r  #0  frandolent  aa  to  erediton, 
although  the  Tondee  haa  knowledge  of  the  ineolvencj.  There  la  a  diatinc- 
tion  in  thia  reapect  between  a  sale  and  an  aeaignment.  In  the  case  of  a  sale 
there  ia  a  oonaideration  paaaing  to  the  Tender  from  the  Tendee,  who  beoomea 
the  owner  of  the  propert7  in  his  own  right ;  and  the  Tendor,  while  parting 
with  the  property,  obtainB  the  parehaBe-money,  which,  whether  paid  in  cash 
or  in  notes,  is  liable  to  the  claims  of  creditors  and  can  be  reached  by  an 
appropriate  action.  And  although  such  a  sale  may  be  made,  on  the  part  of 
the  vendor,  with  the  intent  to  "  hinder,  delay,  or  defrand  hia  creditors,"  the 
title  of  the  vendee  is  not  affected  thereby,  onleas  he  had  prevlona  notice  or 
knowledge  of  the  frandnlent  intention  of  the  vendor. 

A  debtor,  notwithstanding  his  insolvency,  may  make  a  preference,  if  bona  flde^ 
and  a  sale  of  property  for  that  purpose  is  not  invalid. 

AcmoK  by  the  plaintiff,  as  judgment  creditor  of  the  defendants, 
Many  ft  Lewis,  partners  in  the  jewelry  business,  to  set  aside  a  sale 
of  all  their  property  to  John  B.  Phillips  (also  originally  a  defendant) 
on  the  ground  that  it  was  made  with  intent  to  hinder,  delay  and 
defraud  plaintiff  and  other  creditors  of  the  firm  of  Many  ft  Lewis. 
The  facts  sufficiently  appear  in  the  opinion.  Judgment  on  report  of 
a  referee,  in  favor  of  defendants,  was  reversed  at  general  tenn  tod 
new  trial  ordered.    Defendants  thereupon  appealed  to  this  court 

Marsh  dt  WaUiSy  for  appellants. 

John  J.  Ibwmendy  for  respondent. 

LoTT,  0.  C.  The  &ots  in  this  case  did  not  warrant  the  reversal 
by  the  general  term  of  the  judgment  entered  on  the  report  of  the 
referee.  It  is  a  general  rule  that  the  verdict  of  a  jury  and  the  find- 
ings of  a  referee  on  questions  of  &ct  should  not  be  set  aside,  if  there 
is  any  testimony  to  sustain  them,  unless  they  are  clearly  against  the 
weight  of  evidence.  It  is  conceded,  in  the  opinion  of  the  presiding 
judge  at  the  general  term,  that  the  special  &ots  found  by  the  referee 
were  correctly  found,  and  he  stated  that  their  correctness  was  not 
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disputed  by  either  party ;  but  he  came  to  the  concloBion  that  they 
were  ^  not  oompetent  in  law  to  establish  or  warrant  the  finding  that 
there  was  an  absence  of  any  frandnlent  intent^  but  that»  in  his  JQdg« 
ment,  they  established  directly  the  contrary,  for  two  reasons,^  which 
he  states  as  follows :  '^  1st  The  sale  was  of  the  entire  effects  of  an 
insolvent  copartnership,  npon  a  credit  of  from  four  to  twenty-four 
months,  the  necessary  effect  of  which  was  to  postpone  the  payment 
of  the  creditors  until  the  expiration  of  the  term  of  credit,  as  well  as 
to  make  the  ultimate  discharge  of  the  copartnership  debts  dependent 
upon  the  pecuniary  ability  of  the  purchaser  to  pay  the  notes  given 
by  him  as  they  respectively  fell  due,  and  was  thus  an  act  to  hinder 
and  delay  creditors;  and,  2d.  Because  there  was  an  understanding 
between  the  parties,  cotemporaneously  with  the  sale,  that  the  pur- 
chaser was  to  pay  individual  debts  of  one  of  the  copartners,  to  secure 
him  in  doing  which,  $5,000  of  the  notes  received  upon  the  copart- 
nership effects  were  handed  back  to  him,  to  be  appropriated  by  him 
in  part  in  this  way/' 

The  first  of  those  reasons  was  involved  in  the  decision  by  the  court 
of  appeals  of  the  case  of  Loeschigk  v.  Bridgey  42  N.  Y.  421,  and  it 
was  there  held  that  the  mere  fact  of  a  sale,  by  a  party  in  failing  cir- 
cumstances, of  his  property,  to  a  purchaser  having  a  knowledge 
thereof,  to  an  amount  more  than  double  of  that  sold  in  this  case  for 
his  notes,  payable  at  an  average  credit  for  sixteen  months  for  the 
whole  of  the  purchase-money,  except  $1,000  paid  in  cash,  does  not 
per  86  establish  fraud,  or  a  fraudulent  intent,  to  hinder,  delay  or 
defraud  the  creditors  of  the  vendor. 

The  second  reason  is  based  on  an  error  of  fact.  The  understand- 
ing between  the  parties  therein  mentioned  was  not  made  cotempora- 
neously with  the  sale,  which  took  place  on  the  21st  day  of  May,  1861, 
whereas,  the  said  understanding  was,  as  found  by  the  referee,  made 
on  or  subsequent  to  the  22d  day  of  that  month. 

That  finding  is  sustained  by  the  testimony,  and  is  conformable  to 
the  thirty-third  item  in  the  request  of  the  plaintiff's  counsel  to  find 
certain  facts  which  he  claimed  to  have  been  proved,  and  it  is  assumed 
to  be  correct  by  him  in  his  points  on  this  appeal. 

The  individual  debts  of  one  of  the  copartners,  provided  for  by  that 
understanding,  amounted  to  $214, .  and  the  notes  for  $5,000,  that 
were  given  back  to  Phillips  for  the  purpose  of  securing  him,  were 
not  only  for  that  debt,  but  for  several  firm  debts  which  he  agreed  to 
pay.  and  also  as  security  for  his  indorsement  of  certain  notes  of  the 
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6rm  for  upward  of  $1^500,  which  he  had  indorsed  for  their  accom- 
modation. 

The  conclusion  of  the  learned  judge  that  the  transaction  was  fraud- 
ulent, for  the  two  reasons  above  stated,  was  based  on  and  resulted 
from  his  application  of  the  principles  of  law  applicable  to  assignments 
in  trust  for  the  benefit  of  creditors,  prohibiting  sales  of  the  assigned 
property  on  credit,  and  the  appropriation  of  partnership  effects  to 
the  payment  of  indiyidual  debt  of  one  of  the  partners,  to  the  preju- 
dice and  loss  of  creditors  of  the  firm.  He  said:  *'It  can  make  no 
difference  whether  the  sale  of  the  whole  of  the  effects  of  an  insolvent 
copartnership  upon  credit,  or  the  application  of  partnership  effects 
to  the  payment  of  the  individual  debt  of  a  partner,  is  accomplished 
by  the  creation  of  a  trust,  or  by  a  direct  sale  to  a  purchaser,  as  in 
this  instance.  The  effect  in  both  oases  is  the  same,  to  hinder  and 
delay  creditors,  and  what  would  be  fraudulent  in  one  form  is  equally 
so  in  the  other."  A  material  distinction  between  the  two  cases  is 
overlooked.  In  the  first  case  the  transfer  is  voluntarv  and  without 
consideration.  Its  effect  is,  moreover,  to  divest  the  assignor  of  all 
legal  interest  in  and  control  over  the  proceeds  of  the  assigned  prop- 
erty, and  the  assignee,  although  vested  with  the  legal  title  thereto, 
holds  it  subject  to  the  trusts  declared  in  the  assignment,  and  no 
creditors,  except  those  provided  for  therein,  can  claim  any  benefit 
therefrom,  and  their  rights  are  fixed  and  regulated  by  the  terms  of 
the  trust,  and  if  they  prescribe  a  sale  on  credit,  the  collection  by  the 
creditor  of  his  claim  is  necessarily  postponed  until  the  expiration  of 
the  credit  allowed.  In  the  case  of  a  sale,  there  is  a  consideration 
passing  to  the  vendor  from  the  purchaser,  who  becomes  the  owner 
in  his  own  right  of  the  property,  and  the  vendor,  while  parting  with 
the  property,  obtains  the  purchase-money  therefor.  This,  whether 
paid  in  cash  or  in  notes,  is  his  property,  and  although  it  cannot  in 
either  case  be  reached  by  an  execution,  it  is  nevertheless  liable  to  the 
claims  of  creditors,  and  can  be  reached  by  an  appropriate  action,  or 
by  the  more  summary  proceedings  supplementary  to  execution  now 
authorized  by  the  provisions  of  the  Code. 

If  the  avails  are  in  notes  or  other  securities,  they  can,  under  the 
order  of  the  court,  be  converted  into  money,  and  be  made  immedi- 
ately available  in  satisfaction  of  the  debt  sought  to  be  collected. 

There  is,  also,  this  material  consideration,  which  has  been  over- 
looked us  applicAble  to  a  sale.  Although  it  may  have  been  made  on 
the  part  of  the  vendor  with  the  intent  to  hinder,  delay  or  defraud 
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his  creditors,  yet  that  fact  does  not  in  any  manner  affect  or  impair 
the  title  of  a  purchaser  for  a  yalnable  consideration,  unless  it  appears 
that  such  purchaser  had  a  previous  notice  of  the  fraudulent  intention 
of  his  vendor,  or  of  the  fraud  rendering  his  title  void. 

The  facts  found  by  the  referee  show,  among  other  things,  that  the 
transaction  in  question  was  an  absolute  sale,  without  any  trust,  express 
or  implied,  or  any  agreement  at  or  previous  to  the  sale  as  to  the  dis- 
position of  the  proceeds,  except  so  far  as  to  provide  that  the  debts 
due  or  agreed  to  be  paid  by  Phillips,,  the  purchaser,  should  be  allowed 
in  part  payment  of  the  purchase-money,  and  he  was  to  be  secured 
against  liabilities  for  or  on  account  of  his  indorsements.  The  con- 
sideration he  agreed  to  pay  was  adequate,  or,  at  all  events,  not  so  far 
under  a  liberal  valuation  as  to  raise  any  presumption  of  fraud  on  that 
account,  and  he  was  of  sufficient  means  and  responsibility  to  make 
the  purchase,  and  the  terms  of  credit  appear  to  have  been  fixed  so  as 
to  secure  the  payment  of  the  notes  he  gave  for  the  purchase-money 
when  they  fell  due. 

The  amount  of  the  notes  was  not  sufficient  to  pay  all  the  debts  of 
the  firm,  and  it  was  the  object  of  Many,  the  member  thereof  who 
made  the  sale,  to  prefer  certain  of  their  creditors,  including  a 
copartnership  of  Many,  Baldwin  &  Many,  in  the  payment  of  debts 
due  to  them,  and  to  indemnify  them  against  liability  on  indorse- 
ments made  for  their  accommodation.  This  object,  although  known 
to  Phillips  at  the  time  of  his  purchase,  did  not  render  it  fraudulent 
as  against  the  plaintiff  or  any  of  the  creditors  who  were  not  to  be 
so  preferred.  A  debtor,  notwithstanding  his  insolvency,  is  allowed 
to  make  such  preference,  if  bona  fid$y  and  a  sale  for  that  purpose  is 
not  invalid. 

It  appears  that  one  of  the  debts  which  Many  wished  to  secure  was 
a  note  made  or  indorsed  in  the  firm  name  of  Many  &  Lewis  for  the 
private  debt  of  Many  himself,  and  indorsed  by  the  said  copartnership 
o(  Many,  Baldwin  &  Many ;  but  I  infer,  from  what  is  stated  relative 
thereto,  that  it  was  valid  and  obligatory  on  the  firm,  and  properly 
chai'geable  against  it  But  if  it  was  otherwise  the  fact  cannot  affect 
Phillips,  the  purchaser.  It  is  not  found  by  the  referee,  nor  is  it 
claimed  that  he  had  any  knowledge  or  notice,  at  the  time  of  his  pur- 
chase, of  the  origin  or  consideration  of  that  note,  or  the  purpose  for 
which  it  was  given. 

I  will  only  add,  that  on  a  careful  examination  of  the  facts  found 
by  the  referee  (and  they  are  presented  by  his  findings  as  favorably 
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to  the  plaintiffs  as  the  testimony  warranted),  I  am  brought  to  the 
conclusion  that  there  was  no  sufficient  ground  for  the  rerersal  by 
the  general  term  of  the  judgment  entered  on  his  report,  either  on 
the  ground  of  error  upon  the  questions  of  fact  or  of  law  involved 
in  the  case. 

It  follows  that  the  order  of  reversal  should  be  reversed,  and  that 
the  original  judgment  must  be  affirmed  with  costs  of  the  appeals  to 
tbe  general  term  and  to  this  court 

Judgmmt  aooordingly. 


Bbbbsb,  appellants,  v.  XJkitbd  Statbs  Tblbobafh  Oa 

(48K.T.iai) 

IWiyrripA  eompang'^eondUion  in  menage  at  to  repeaUng 

Oonditions  in  telegraphic  meeeages  as  to  repeating  are  reasonable ;  and  where 
a  pereon  writes-  a  dispatch  and  signa  hia  name  upon  a  blank  containing  a 
printed  condition  that  the  companj  will  not  be  responsible  for  the  correct 
transmission  of  a  message  unless  it  is  repeated  at  an  additional  expense,  he 
cannot  recover  for  an  error  in  trannnission,the  condition  as  to  repeating  not 
being  complied  with,  and  there  being  no  allegation  of  gross  negligence  or 
willful  miscondiiet  on  the  part  of  the  company.    (See  note,  p,  532.) 

Action  to  recover  for  an  error  in  the  transmission  of  a  telegraphic 
message.  The  message  was  written  and  signed  by  G.  W.  Ouyler, 
president  of  the  First  National  Bank  of  Palmyra,  upon  a  blank 
form  of  defendants,  containing  the  following  provisions:  ^^In 
order  to  guard  against  errors  or  delays  in  the  transmission  or  delyr- 
ery  of  messages,  every  message  of  importance  ought  to  be  repeated, 
by  being  sent  back  from  the  station  to  which  it  was  directed  to  the 
s^tion  from  which  it  was  sent,  and  compared  with  the  original  mes- 
sage. Half  the  tariff  price  will  be  charged  for  this  rex)eating  and 
oomparing.  And  it  is  hereby  agreed  between  the  signer  or  signers 
of  this  message  and  this  company,  that  this  company  shall  not  be 
held' responsible  for  errors  or  delays  in  the  transmission  or  delivery 
of  this  message,  if  repeated,  beyond  the  amount  of  fifty  dollars,  unless 
a  special  agreement  for  insurance  be  made  and  paid  for  at  the  time 
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of  sending  the  message,  i^d  the  amount  of  risk  specified  in  this 
agreement;  and  that  in  case  this  message  is  not  repeated,  this  com* 
panj  shall  not  be  held  responsible  for  any  error  or  delay  in  the  trans- 
mission or  delivery  of  same  beyond  the  amount  paid  for  transmission, 
unless  specially  insured,  and  the  amount  of  risk  paid  for  and  specified 
in  this  agreement  at  the  time,  nor  shall  this  company  be  held  liable 
for  errors  in  cipher,  or  obscure  messages."  ...  '^  Send  the  follow- 
ing message  subject  to  the  above  conditions  and  agreement."  The 
facts  appear  in  the  opinion.  Judgment  was  rendered  at  general 
tenn  for  defendants,  on  a  case  agreed  upon  and  submitted. 
Plaintiffs  appealed  to  this  court 

Charlea  McLotUhy  for  appellants. 

O*  P.  Lowery,  for  respondent 

Lon,  0.  C.  The  questions  involyed  on  this  appeal  do  not,  as  stated 
by  the  appellants'  counsel,  **  take  a  wide  range,"  but  are,  by  the  facts 
detailed  in  the  case,  reduced  to  a  narrow  compass.  It  is  therein 
stated  that  tiie  defendants  are  a  corporation,  duly  incorporated  under 
the  laws  of  the  State  of  New  York,  and  engaged  in  the  business  of 
transmitting  messages  and  dispatches  by  electric  telegraph,  for  hire, 
over  a  line  of  telegraphic  wires  owned  by  them,  at  their  office  in 
Palmyra,  in  this  State;  that  they  received  and  duly  transmitted  a 
dispatch  or  message,  for  and  on  behalf  of  the  plaintiffs,  to  Camman 
&  Co.,  of  the  city  of  New  York,  directing  the  purchase  of  ^^  seven 
hundred  (1700)  dollars  in  gold;"  but,  as  the  case  states,  by  error  of 
some  of  defendants'  operators  working  between  Palmjrra  and  New 
York,  the  precise  cause  of  which  is  unknown,  it  was  received  in 
New  York,  and  sent  and  delivered  to  that  firm,  containing  an  order 
to  buy  **  seven  thousand  dollars  in  gold."  This  dispatch  or  message 
was  written  by  the  plaintiffs'  agent  upon  an  ordinary  blank  of  the 
defendants,  containing  certain  provisions  intended  to  limit  their 
liability,  particularly  set  forth  in  the  statement  of  the  case,  and  the 
principal  question  arises  on  the  legal  effect  of  those  provisions. 

It  does  not  appear  that  the  incorporation  of  the  defendants  is 
under  a  special  act,  and  I  shall  assume,  as  the  appellants'  counsel 
states  in  his  second  point,  that  they  are  a  corporation  created  under 
the  general  law  (chaper  265  of  the  Laws  of  1848)  providing  for  the 
meorporation  and  regulation  of  telegraph  companies,  and  the  aotr 
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amendatory  thereof.  That  act  provides  that  any  number  of  |)er8oa8 
may  associate  for  the  purpose  of  constructing  a  line  of  wires  of 
telegraph  through  this  State,  or  from  or  to  any  point  within  this 
State,  upon  such  terms  and  conditions  and  subject  to  the  liabilities 
prescribed  by  the  act ;  and  it  authorizes  any  association  or  corpora- 
tion formed  under  it  to  '^  make  such  prudent  rules,  regulations  and 
by-laws  as  may  be  necessary  in  the  transaction  of  their  business,  not 
inconsistent  with  the  laws  of  this  State  or  of  the  United  States." 
(§  4. )  And  it  is  declared  by  section  11,  as  amended  by  chapter  559 
of  the  Laws  of  1855,  that  ^Vit  shall  be  the  duty  of  the  owner  or  the 
association,  owning  any  telegraph  line  doing  business  within  this 
State,  to  receive  dispatches  from  and  for  other  telegraph  lines  and 
associations,  and  from  and  for  any  individual,  and,  on  payment  of 
their  usual  charges  for  individuals  for  transmitting  dispatches  as 
established  by  the  rules  and  regulations  of  such  telegraph  line,  to 
transmit  the  same  with  impartiality  and  good  faith,  under  the  pen- 
alty of  1100  for  every  neglect  or  refusal  so  to  do,  to  be  recovered 
with  costs  of  suit  in  the  name  of  the  person  or  persons  sending,  or 
desiring  to  send,  such  dispatch;''  and  the  twelfth  section  declares  it 
to  be  the  further  duty  of  every  such  owner  pr  association  to  trans- 
mit all  dispatches  in  the  order  in  which  they  are  received,  under  the 
like  penal^  of  1100,  to  be  recovered  with  costs  of  suit  by  the  person 
or  persons  whose  dispatch  is  postponed  out  of  its  order  as  therein 
prescribed.  There  are  provisions  in  both  of  these  sections  having 
no  application  to  this  case,  and,  therefore,  unnecessary  to  be  set 
forth.  No  other  specific  duty  is  imposed  by  the  act  on  the  associa- 
tions organized  under  it  than  those  prescribed  and  declared  by  the 
said  eleventh  and  twelfth  sections.  They  relate  to  their  receipt  and 
transmission  of  dispatches  **  on  payment  of  their  usual  charges  for 
individuals,"  and  their  right  and  power  to  fix  those  at  such  rates 
as  they  may  deem  proper,  with  a  prohibition  to  demand  more  &om 
other  telegraph  lines  and  associations  than  from  individuals.  There 
is  no  limitation  or  restriction  on  their  power  to  make  such  pruden- 
tial rules,  regulations  and  by-laws  as  they  may  deem  necessary  in 
the  transaction  of  their  business,  except  only  that  they  shall  not  be 
inconsistent  with  the  laws  of  iiiis  State  or  of  the  United  States. 

Under  that  general  power,  the  defendants  were  authorized  to  pre- 
scribe such  regulations  as  they  deemed  necessary  to  guard  against 
errors  or  delays  in  the  transmission  or  delivery  of  messages,  and  to 
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declare  that  a  party  who  failed  to  comply  therewith  should  assame 
all  risks  and  losses  resulting  from  such  errors  or  delays. 

In  the  exercise  of  that  power,  they,  in  their  ordinary  blanks  on 
which  the  dispatches  sent  by  them  are  written,  after  stating  that 
**  in  order  to  guard  against  errors  or  delays  in  the  transmission  or 
delivery  of  messages,  every  message  of  import&nce  ought  to  l»e 
repeated  by  being  sent  back  from  the  station  to  which  it  is  directed 
to  the  station  from  which  it  is  sent,  and  compared  with  the  original 
message,"  and  that  ^^  half  the  tariff  price  will  be  charged  for  thus 
repeating  and  comparing,''  have  inserted  an  agreement  between  the 
signer  or  signers  of  the  message  and  the  company,  that  the  company 
shall  not  be  responsible  in  case  it  is  not  so  repeated  for  any  such 
«rror  or  delay  beyond  the  amount  paid  for  transmission,  unless 
specially  insured  and  the  amount  of  risk  paid  for  and  specified  in 
the  agreement  at  the  time,  which  is  followed  by  a  direction  or  order 
immediately  preceding  the  message  to  be  sent,  in  the  following 
terms:  ^  Send  the  following  message  subject  to  the  above  conditions 
and  agreements.''  The  conditions  are  reasonable,  and  not  against 
public  policy;  on  the  contrary,  they  subserve  to  carry  out  the  objects 
for  which  telegraphic  associations  are  created,  and  especially  to 
secure  the  receipt  of  a  message  in  the  words  in  which  it  is*written 
and  delivered  for  transmission.  A  party  using  such  a  blank,  and 
writing  his  dispatch  thereon,  assents  to  the  terms  and  conditions  on 
which  it  is  to  be  sent.  If  he  omits  to  read  or  to  become  informed 
of  them,  it  is  his  own  fault  A  contract  voluntarily  signed  and 
executed  by  a  party,  in  the  absence  of  misrepresentation  or  fraud, 
with  full  opportunity  of  information  as  to  its  contents,  cannot  be 
avoided  on  the  ground  of  his  negligence  or  omission  to  read  it,  or 
to  avail  himself  of  such  information. 

In  this  case  there  is  no  pretense  of  misrepresentation  of  fraud.  It 
appears  that  the  agent  of  the  plaintiffs  was  the  president  of  a  bank 
at  Palmyra,  and  that,  as  is  stated  in  the  case,  **  he  had  on  hand  at 
his  office,  which,  to  secure  business,  had  been  left  there  by  the 
defendants,  a  lot  of  blanks  like  the  one  on  which  this  message  was 
written,  and  took  the  blank  from  among  them  to  write  this  dispatch 
upon."  After  it  was  so  written,  it  was  taken  by  him  to  the  office  of 
the  defendants,  and  presented  to  them  for  transmission  to  New 
York.  Under  this  state  of  facts,  the  plaintiffs  cannot  be  released 
from  the  legal  obligation  or  effect  of  the  contents  of  the  instrument 
when  perfected  by  the  writing  of  the  dispatch  rhereon,  wpon  the 
Vol.  Vni.  -  67 
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admission  in  the  case  that  '^he  or  the  plaintiffs  had  never  read  the 
printed  part  of  it"  The  defendants  had  a  right,  from  the  agent'j 
presentation  of  it,  to  assume  and  act  on  the  assumption  that  he  w&i 
fully  informed  of  the  provisions  of  the  paper  he  had  signed. 

It  is  stated  as  a  fact  in  the  case,  that  the  agent  paid  for  the  trans- 
mission of  the  nftssage,  but  did  not  pay  for  or  request  to  have  the 
same  repeated ;  but  what  was  paid  does  not  appear,  and  there  was 
no  insurance. 

It  follows,  from  the  views  above  expressed,  that  the  plaintiffs  are 
precluded,  by  the  express  terms  of  their  agreement,  from  recoveiing 
the  amount  claimed  by  them.  It  therefore  becomes  unnecessary 
to  express  any  opinion  on  the  question  affecting  the  general  power, 
duties  and  liability  of  the  defendants,  discussed  with  great  care  and 
ability  by  the  learned  counsel  of  the  parties,  or  as  to  the  validity  of 
any  of  the  other  conditions  or  provisions,  contained  in  the  blank, 
but  not  applicable  to  this  case. 

It  may  be  proper,  however,  to  notice  the  point  of  the  appellants' 
counsel,  that  the  defendants  cannot  limit  their  liability  in  case  of 
negligence ;  and  in  regard  to  it,  I  deem  it  sufficient  to  say  that  it 
does  not  appear  as  a  fact  in  the  case,  nor  is  it,  on  what  is  stated,  a 
conclusion  of  law,  that  the  defendants  or  their  agents  were  charge- 
able with  negligence. 

The  statement  in  reference  to  it  is,  that  the  message  Tras  duly 
transmitted  from  the  oflSce  at  Palmyra^  ''but  by  error  of  some  of 
defendants'  operators,  working  between  Palmyra  and  New  York, 
the  precise  cause  of  which  is  unknown,  it  was  received  in  New 
York"  different  from  its  original  direction.  The  parties,  by  this 
admission,  acknowledge  and  declare  that  the  cause  of  the  error  is 
unknown ;  the  court,  therefore,  cannot,  in  the  face  of  this  acknowl- 
edgment and  declaration,  say  that  it  was  attributable  to  negligence. 

It  follows,  from  the  views  above  expressed,  that  the  judgment 
appealed  from  must  be  affirmed  with  costs. 

Earl,  0.  It  is  not  very  important  to  determine  whether  tele- 
graph companies  are  common  carriers  or  not,  because  I  find  no 
decision,  entitled  to  any  weight  or  authority,  which  holds  that  the 
common-law  liability  of  carriers  attaches  to  them.  They  may,  in 
one  sense,  be  called  common  carriers,  as  they  are  engaged  in  a  public 
employment,  and  are  bound  to  transmit,  for  all  persons,  messages 
delivered  to  them  for  that  purpose.    Shearm.  ft  Bedf.  on  Neg.  606. 
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But  if  we  call  them  common  carriers  in  this  sense,  it  does  not  follow 
that  they  become  insurers,  like  the  common  carriers  of  goods. 
Shearm.  &  Redf.  on  Neg.  608;  Redf.  on  Carr.  408. 

The  liability  of  telegraph  companies  is  regulated  by  contract  and 
the  nature  of  their  public  employment.  In  the  absence  of  any 
special  contract  limiting  or  regulating  their  liability,  they  do  not 
insure  the  safe  and  accurate  transmission  of  messages,  but  they  are 
bound  to  transmit  them  with  care  and  diligence  adequate  to  the 
business  which  they  undertake,  and  if  they  fail  in  such  care  and 
diligence,  they  become  responsible.  But,  while  they  are  bound  to 
transmit  all  messages  delivered  to  them,  they  have  the  right  to  make 
reasonable  rules  and  regulations  for  the  conduct  of  their  business. 
They  can  thus  limit  their  liability  for  mistake,  not  occasioned  by 
gross  negligence  or  willful  misconduct,  and  this  they  can  do  by 
notice  brought  home  to  the  sender  of  the  message,  or  by  special  con- 
tract entered  into  with  him.  Redf.  on  Carr.  405;  Mc Andrew  v. 
Electric  Telegraph  Co.,  33  Eng.  L.  &  Eq.  180 ;  Birney  v.  New  York 
(€•  Washington  Tel,  Co.,  18  Md.  341  \  N.  Y.  ii  Washington  Printing 
Tel  Co.  T.  Drylniry,  35  Penn.  298 ;  Ellis  v.  American  Tel.  Co.,  13 
Allen,  226 ;  Western  Union  Tel  Co.  v.  Car&io,  15  Mich.  525 ;  Wan- 
nan  T.  Western  Union  Tel.  Co.,  37  Mo.  472;  Camp-^.  Western  Union 
Tel  Co.,  1  Mete.  164. 

llere  Ouyler  wrote  the  message  ui)ou  a  blank,  which  had  been 
furnished  by  the  company,  specifying  that  the  company  would  not 
be  held  responsible  for  any  error  in  tlie  transmission  of  the  message, 
unless  it  was  repeated.  He  had  had  tlie  blanks  in  his  possession  for 
some  time,  and  had  had  abundant  opportunity  to  read  theuL  The 
blanks  contained  the  terms  upon  which  the  company  solicited  and 
would  accept  his  business,  and  when  the  message  was  written  upon 
one  of  them  and  brought  to  the  office  of  the  company,  its  agent  had 
the  right  to  assume  and  belieye  that  he  accepted  the  terms,  and 
assented  to  and  understood  the  agreement.  In  the  absence  of  any 
proof  that  the  blanks  were  printed  in  such  small  type,  or  otherwise, 
as  to  mislead,  or  that  Guyler  was  so  illiterate  that  he  could  not  read, 
he  must  be  presumed  to  have  understood  the  contents  of  the  blank, 
and  upon  the  ordinary  principle  applicable  to  the  principle  of  estoppel 
in  pais,  he  must  be  held  estopped  from  denying  or  disputing  the 
agreement  Lewis  v.  Great  Western  Railway  Co.,  5  Hurl,  ft  N".  867; 
Or€tce  T.  Adams,  100  Mass.  505 ;  Wolf  t.  Western  Union  Tel  Co.^ 
62  Penn.  87.     This  would  not  be  so  if  the  blank  had  been  deliyered 
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to  Cuyler  at  the  time  he  wrote  the  message  upon  it,  and  he  had  no 
opportunity  to  read  it,  and  to  the  knowledge  of  the  telegraph  ope- 
rator had  not  read  it  In  such  ease  thei-e  would  haye  heen  no  room 
for  the  application  of  the  doctrine  of  estoppel,  and  no  reason  for 
i.  dulging  in  presumptions. 

Wc  should  reach  the  same  conclusion  if  we  held  that  defendant 
was  a  common  carrier,  with  all  the  liabilities  which  attach  to  such 
carriers  at  common  law;  for  it  is  well  settled  in  this  State  that 
common  carriers  can  contract  for  exemption  from  their  common- 
law  responsibility,  as  to  every  thing,  certainly,  except  their  gross 
ftegligence  or  vrillful  misconduct  Bissel  v.  iV.  T,  Cent.  R.  -B.,  25 
N.  Y.  442 ;  French  v.  Buffalo^  X.  Y.  &  Erie  R.  R.  Co.,  4  Keyes, 
111. 

I  am,  therefore,  of  the  opinion  that  the  judgment  sliould  be 

affirmed,  with  costs. 

Judgment  affirmed. 

NOTB.— SeeAoMtlatidT.  lUinolSj  etc,  TeUgmp^  Co*-,^  Am.  R.  S86;  WcHf  y.  Western 
Union  TeU{fraph  Co,,  id.  387 ;  Leonard  y.  The  New  Yorlu  tie.,  Tekgrapli  Go.,  id.  446  and 
note ;  jRitfen/iouw  y.  Tdegraph  Co.,  4  id.  878 ;  Elwood  y.  The  Western  ITnion  TeU/graph,  Co., 
6  id.  140 ;  and  Baldwin  y.  Tiie  Vnlied  States  Teleoraph  Co.,  Id.  16S.  For  a  general  dlactis- 
Bion  of  the  subject,  see  Kedileld  on  Railways,  yol.  Z,  p.  810  (0th  ed.)  Hie  supreme 
eimrt  of  Illinois  has  recently  decided  in  a  case  not  yet  reported,  that  a  telegraph  com- 
pany cannot  restrict  its  liability  by  a  notice  requiring  the  repetition  of  the  mes- 
sage.—Rip. 


Oager  t.  Babcock,  appellant 

(48  N.  r.  164.) 

Admiralty -^liability  of  owner  of  veeteL 

A.  Teasel  of  which  defendant,  a  resident  of  New  York  cltj,  was  the  nominal 
owner,  was  libeled  in  BufTulo,  while  in  charge  of  J.  8.,  the  master  and  real 
owner,  for  a  penalty  incurred  by  carrying  pansengers  without  license.  J.  S., 
without  defendant's  knowledge,  procured  plaintiff  to  become  bail  for  her 
release;  and  on  appeal  from  the  decree  enforcing  the  penalty,  plaintlfl 
became  ball  on  the  appeal  bond,  also.  The  decree  was  affirmed  and  paid  by 
plaintiff,  who  brought  action  against  defendant  to  recover  the  money  so  paid, 
claiming  as  surety  in  the  appeal  hond.  Held,  that  as  the  vessel  was  libeled 
in  a  home  port,  and  within  communicating  distance  with  defendant,  J.  8. 
had  no  right  to  bind  him ;  also,  that  plaintiff  must  he  deemed  to  have  made 
the  payment  as  defendant  in  the  decree,  and  not  as  surety  on  the  appeal 
bond. 
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AcnoK  by  Charles  J.  Gager  against  Dwight  L.  Babcock  to 
recoTer  the  sum  of  IGTS,  alleged  to  haye  been  paid  by  plaintiff  as 
surety  upon  an  appeal  bond  executed  for  defendant's  benefit  It 
appeared  that  one  Adams  was  the  owner  of  a  steam-tug,  which  he 
induced  defendant,  who  was  a  resident  of  New  York  city,  to  take 
the  title  to,  defendant  not  paying,  or  agi'eeing  to  pay,  any  thing  for 
her,  and  Adams  continuing  to  run  her  as  master  and  receiving 
all  her  earnings.  The  tug  was  subsequently  libeled  at  Buffalo,  in 
the  United  States  district  court,  for  a  penalty  incurred  by  carrying 
passengers  without  inspection  and  license,  under  the  act  of  congress  of 
July  7,  1838.  Adams,  without  consultation  or  communication  with 
defendant,  procured  plaintiff  and  one  Kennedy  to  become  bail  for  her 
release,  Adams  appearing  in  the  suit  in  the  name  of  defendant. 
Judgment  for  the  penalty  was  rendered  against  the  sureties,  with 
costs  and  expenses.  Adams  then  appealed  in  plaintiff's  name  to  the 
United  States  circuit  court,  and  plaintiff  and  one  Hebard  became 
sureties  on  the  appeal  bond.  The  decree  of  the  district  court  was 
affirmed,  execution  was  issued,  and  plaintiff  paid  the  amount  thereof, 
for  which  this  action  was  brought,  basing  his  claim  as  surety  on 
the  appeal  bond.  Judgment  for  plaintiff  was  affirmed  at  general 
term.     Defendant  appealed  to  this  court. 

A.  P.  Lansifig,  for  appellant. 

George  B,  Hihhardy  for  respondent 

Earl,  0.  The  defendant  was  the  mere  nominal  owner  of  the 
Tessel;  and  as  between  him  and  Adams,  the  latter  appears  to  have 
been  the  beneficial  owner,  controlling  the  vessel  and  receiving  her 
entire  earnings.  At  the  time  of  the  seizure  of  the  vessel,  the  plaintiff 
also  owned  a  vessel,  which  was  seized  for  a  similar  offense,  and  he 
proposed  to  Adams  that  if  he  would  procure  a  surety  for  him,  he, 
plaintiff,  would  sign  for  him,  Adams.  Adams  then  did  procure  a 
surety  for  him,  and  he  signed  for  Adams.  Such  is  the  evidence, 
and  the  court  might  well  have  inferred  that  the  plaintiff  signed  the 
bond  for  Adams'  benefit  upon  his  credit,  and  not  upon  the  credit  of 
the  defendant  as  the  legal  owner  of  the  vessel. 

The  plaintiff,  in  his  complaint,  does  not  base  his  right  to  recover 
upon  the  first  bond,  which  he  executed  to  release  the  vessel  from  the 
marshal,  and  he  does,  not,  in  his  complaint,  even  allude  to  or  men- 
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tion  that  bond,  and  he  does  not  mention  the  fact  that  he  eyer  incnrred 
any  liability  on  account  of  that  bond,  or  that  any  judgment  or  decree 
liad  been  rendered  against  him  as  surety  in  such  bond.  He  bases 
his  right  to  recover  entirely  upon  the  bond  given  upon  the  appeal, 
and  the  payment  of  money  by  him  as  surety  in  such  bond.  It  does 
not  appear,  however,  that  he  ever  paid  a  dollar  as  surety  on  the 
appeal  bond.  As  I  understand  it,  the  proceeding  in  the  district 
court  was  one  in  rem  against  the  vessel,  and  after  the  bond  was 
given  to  release  the  vessel  the  bond  took  the  place  of  the  vessel,  and 
the  decree  in  that  court  was  not  one  which  could  be  enforced  in 
personam,  against  the  defendant  as  owner,  because  he  did  not  sign 
the  bond,  but  it  was  a  decree  in  personam  against  the  sureties,  which 
could  be  enforced  against  them  by  execution.  This  decree  was  upon 
the  appeal  affirmed  in  the  circuit  court,  and  a  decree  of  affirmance 
was  entered  in  that  court  Execution  was  issued  upon  this  last 
decree  against  the  plaintiff,  and  he  paid  it,  and  for  such  payment  he 
brought  this  action.  He  made  the  payment  as  defendant  in  the 
decree  and  execution,  and  not  as  surety  upon  the  appeal  bond.  He 
would  have  been  equally  obliged  to  pay  the  execution  if  the  bond 
had  been  signed  by  some  one  else,  and  he  had  not  signed  it.  Hence, 
1  am  unable  to  see  how  this  action,  based  upon  a  claim  for  money 
paid  by  plaintiff  as  surety  upon  the  appeal  bond,  can  be  maintained. 
But  further,  the  appeal  bond  was  not  conditioned  to  pay  the  dam- 
ages as  well  as  costs  and  expenses,  but  simply  to  pay  "  the  costs  and 
expenses"  awarded  against  him  upon  the  appeal.  Here  there  was 
no  proof  of  the  amount  of  the  costs  and  expenses,  upon  the  appeal, 
and  if  the  plaintiff  had  been  prosecuted  upon  the  appeal  bond,  I  do 
not  see  how  he  could  have  been  mtide  liable  for  the  amount  of  the 
decree  appealed  from,  as  well  as  the  costs  and  expenses. 

Hence,  without  going  further,  we  find  abundant  reason  for  revers- 
ing the  judgment  appealed  from.  But  if  we  so  far  assent  to  plain- 
tiffs claim  as  to  hold  that  he,  as  surety  in  the  appeal  bond,  was  liable 
to  pay  the  whole  amount  of  the  decree  in  the  circuit  court,  and  that 
he  did  i)ay  it  as  such  surety,  the  result  must  be  the  same. 

We  will  assume,  as  we  must,  that  the  defendant  was  the  legal  owner 
of  the  vessel,  and  that  he  permitted  himself  to  be  held  out  to  the 
world  as  such  by  Adams,  the  master.  He  resided  in  the  city  of  New 
York,  and  Buffalo,  in  the  same  State,  was  the  home  port  of  the 
vessel  in  which  she  was  seized.  At  the  time  the  appeal  bond  was 
given,  the  vessel  was  in  no  peril.     She  had  been  released  and  restored 
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to  the  master.  Under  such  circamstances,  Adams  had  no  authority, 
as  master^  to  prosecute  an  appeal,  or  to  giye  the  appeal  bond.  It  is 
not  necessary  to  determine  what  authority  he  would  have  had  in  a 
foreign  port,  because  masters  have  greater  authority  in  a  foreign  than 
thdy  do  in  a  home  port  He  was  in  the  home  port,  near  the  residence 
of  the  owner,  and  could  haye  communicated  with  him.  A  master, 
in  a  ease  of  extreme  necessity,  has  authority  to  sell  the  cargo.  But 
in  Bryant  y.  CommonweaUh  Ins  Co,,  13  Pick.  543,  where  a  yessel 
was  stranded  on  the  coast  of  Virginia,,  and  the  cargo  was  landed 
without  damage,  and  was  not  of  a  perishable  nature,  and  might 
haye  been  kept  in  reasonable  safety  until  the  owners  and  insurers, 
who  liyed  in  Massachusetts,  could  be  heard  from,  it  was  held  that 
the  master  had  no  authority  to  sell  the  cargo,  and  break  up  the 
voyage,  without  waiting  until  the  owners  and  insurers  could  be  con- 
sulted. Mr.  Justice  Putnam,  in  deliyering  the  opinion  of  the 
court,  says:  ''  It  would  be  clear  that,  if  the  master  assumed  to  act 
for  tlie  owners  and  underwriters,  when  they  were  present,  or  so  near 
as  to  be  consulted  in  regard  to  the  disposition  of  the  property,  his 
acts,  under  such  assumption  of  authority,  would  not  bind  them."  The 
master  is  the  agent  of  the  owner,  appointed  by  him,  and  is  author- 
ized to  act  for  him  in  all  matters  which  are  fairly  embraced  within 
the  scope  of  his  appointment  He  has  the  control  and  management 
of  the  vessel,  and  can  hire  and  discharge  seamen,  can,  ordinarily, 
purchase  supplies  and  procure  repairs  upon  the  credit  of  the  owu'^, 
and,  in  case  of  any  emergency,  in  the  absence  of  the  owner,  do 
whatever  is  necessary  to  save  the  yessel  or  to  prosecute  his  voyage. 
But  when  the  owner  is  himself  present,  or  within  easy  access,  that 
agency  of  the  master,  which  is  founded  on  necessity,  disappears,  for 
the  necessity  has  ceased  to  exist  1  Pars,  on  Mar.  Law,  380.  The 
contracts  which  he  is  authorized  to  make  must  relate  to  the  condi- 
tion or  the  use  and  employment  of  the  ship.  Here  the  owner  was 
within  easy  access,  and  the  appeal  and  giving  of  the  bond  had  no 
relation  whatever  to  the  condition  or  use  or  employment  of  the 
vessel.  All  peril  to  the  vessel  had  passed.  In  BMen  v.  Campbell 
6  Eng.  L.  ft  Eq.  473,  it  was  held  that  the  master  had  no  authority 
to  borrow  money  to  pay  for  work  already  done;  and,  therefore, 
where  the  ship,  bound  for  Newcastle,  was  towed  into  that  port,  nc 
agreement  having  been  previously  made  thtft  the  towage  was  to  be 
paid  for  immediately,  and  the  master,  six  days  afterward,  borrowed 
money  to  pay  for  the  towage,  it  was  held  that  the  owner  was  not 
liable.     Here  the  bond  was  given  Jong  after  the  liability,  if  any,  of 
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the  owner  had  been  incurred.  To  teet  it,  conld  the  master  bft^e 
borrowed  money  of  the  plaintiff,  upon  the  credit  of  the  owner,  to 
pay  the  decree?  I  think  not  And  if  he  conld  not  do  thiB,  how 
conld  he  bind  the  owner  by  procuring  the  plaintiff,  in  any  way,  to 
become  surety  for  the  payment  of  the  decree?  Hence  I  conclude 
that  within  principles  of  law,  that  admit  of  no  dispute,  the  master 
had  no  authority  to  bind  the  owner  to  the  plaintiff,  by  the  contract 
of  indemnity,  implied  by  his  becoming  surety  upon  the  appeal. 

But  it  seems  to  be  claimed,  on  behalf  of  the  plaintiff,  that, 
admitting  all  this,  inasmuch  as  the  defendant  was  bound  by  the 
decrees  of  the  district  and  circuit  courts,  and  could  not  impeach 
them,  he  is,  irrespective  of  the  authority  of  the  master,  bound  to 
the  plaintiff,  who  became  his  surety  upon  the  appeal.  The  master 
appeared  for  the  defendant  in  those  courts,  and  procured  an  attor- 
ney to  appear  for  him ;  and  it  may  be  that  he  is  so  far  bound  by 
the  decrees  pronounced  against  him,  that  he  cannot  attack  or 
impeach  them  collaterally.  Brown  t.  NichoU^  42  N.  Y.  26.  An 
unauthorized  attorney  may  appear  in  an  action  for  a  party,  and  the 
party  may  be  bound  by  the  judgment  pronounced  against  him;  but 
yet  he  may  not  be  bound  by  all  the  attorney  may  assume  to  do  for 
him.  If  the  unauthorized  attorney  should  procure  some  one  to 
pay  or  become  security  for  the  judgment,  he  could  not  bind  the 
p^y.  And  suppose  he  should  commence  a  suit  and  procure  an 
attachment  or  order  of  arrest  to  be  issued,  and  procure  some  one  to 
sign  as  surety  an  undertaking,  would  it  be  claimed  that  he  could 
thus  place  the  party  for  whom  he  acted  without  authority  under  any 
obligations  to  the  surety?  And  yet  the  party  might  be  bound  by  the 
judgment  A  person  who  becomes  surety  for  a  party  in  a  legal  pro- 
ceeding must  see  to  it  that  he  becomes  such  upon  the  request  of  the 
party  himself,  or  his  attorney  or  agent  duly  authorized  to  act  for  him. 

The  plaintiff's  case  is  not  strengthened  any  by  the  faot  that  the 
plaintiff  signed  the  first  bond,  and  became  liable  thereon,  because  he 
has  not  in  any  way  based  his  right  of  action  upon  that  bond,  and  I 
will  not,  therefore,  inquire  whether  the  defendant  was  bound  to 
indemnify  him  as  surety  upon  that  bond.  But  it  may  well  be 
doubted  whether  he  was,  as  the  vessel  was  in  her  home  port,  and  the 
owner  within  easy  access,  where  he  could  have  been  consulted. 

The  judgment  of  the  isircuit  and  general  term  must  be  reveraed 
and  new  trial  granted;  costs  to  abide  event 

LsoKABD,  C,  delivered  a  concurring  opinion. 

Judgmeni  reversed. 
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HoFFM AK  T.  Abmstronq,  appellant 

(ISK.T.mL) 
Real  etiate — adjoirUng  prcprietarB — overhanging  treee. 

The  owner  of  land  oyerhnng  bj  the  bntnchee  of  a  fruit  tree,  standing  wboUj 
on  the  land  of  an  t4j<dning  owner,  Ib  not  entitled  to  anj  of  the  fruit  grow- 
ing  thereon. 

Action  of  afisanlt  and  battery  brought  by  Sarah  M.  Hoffman 
against  Abner  A.  Ajmstrong.  It  appoared  that  defendant  and  one 
Dr.  Hoffman  were  adjoining  proprietors  of  lands;  a  cherry  tree 
stood  on  the  land  of  Dr.  Hoffman,  but  its  branches  projected  over 
defendant's  land.  The  sister  of  Dr.  Hoffman,  who  lived  with  him, 
got  upon  the  line  fence  and  undertook  to  pick  cherries  on  the  over- 
hanging branches,  when  defendant  forbade  her,  and,  she  not  desist- 
ing, he  committed  the  assault  and  battery  complained  of.  The 
court  charged  that  "  every  person,  upon  whose  lands  a  tree  stands, 
owns  the  whole  of  that  tree,  notwithstanding  portions  of  it  may 
overhang  the  lands  of  another,  and,  ....  if  the  defendant 
attempted  to  prevent  the  plaintiff  from  picking  the  fruit  by  vio- 
lence, he  was  a  wrong-doer,  and  this  action  lies  against  him,  .  .  . 
and  your  verdict  should  be  for  plaintiff."  There  was  a  verdict  for 
plaintiff.  Judgment  thereon  was  affirmed  at  general  term.  Defend- 
ant appealed  to  this  court 

Amasa  J,  Parker,  for  appellant  The  defendant  was  the  owner 
of  the  fruit  which  was  growing  on  the  branches  of  the  tree,  and 
which  overhung  his  land.  He  owned  every  thing  above  as  well  as 
every  thing  below  his  land.  2  Bl.  18;  3  Kent's  Comm.  401,  §  62; 
Broom's  Legal  Maxims,  289,  292,  382,  ed.'68;  Norris  v.  Baker,  1 
Rol.  393;  Lodie  v.  Arnold,  2.Salk.  458;  3  Stephen's  Com.  600; 
Holden  v.  Coats,  1  M.  &  M.  112;  Waterman  v.  Toper,  1  Ld.  Baym. 
737;  OHffin  v.  Bia^,  12  N.  H.  454;  Lyman  v.  Hah,  11  Com.  177; 
Masters  v.  Pollie,  2  Rol.  141;  Crabbe  on  Real  Property,  §  96;  2 
Bouv.  Inst.  158,  1570, 1576.  Being  such  owner,  he  was  authorized 
to  protect  it    38  Vt  117. 

H,  F.  Rowland,  for  respondent    The  cherry  tree,  with  its  fruit, 
was  the  property  of  Dr.  Hoffman.    Plaintiff  was  not  a  trespasser, 
Vor,.  VIIT.  —  68 
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therefore.  34  Barb.  547;  Masters  v.  Pottiey  %  BoL  141,  255;  Toper 
V.  Watmnan,  1  Ld.  Raym.  737;  1  M.  &  M.  112;  7  Kinne'a  Law 
Comp.  262;  12  N.  H.  467;  11  Conn.  177;  1  Hilliard  on  Beal  Prop- 
erty,  10;  9  Barb.  655;  26  N.  Y.  123. 

LoTT,  0.  G.  The  only  material  question  presented  in  this  case 
A&j  whether  the  owner  of  land  overhung  by  the  branches  of  a  fruit 
tree  standing  wholly  on  the  land  of  an  adjoining  owner  is  entitled 
to  the  fruit  growing  thereon. 

The  defendant  claims  that  the  ownership  of  land  includes  every 
thing  above  the  surface,  and  bases  his  claim  on  the  maxim  of  the 
law  ^^  CujuA  est  solum  enjus  est  usque  ad  cmlum,^^  and  that^  conse- 
quently, he  was  the  owner  of  the  overhanging  branches  and  the 
fruit  thereon.  The  general  rule  unquestionably  is,  that  land  hath, 
in  its  legal  signification,  an  indefinite  extent  upward,  including 
every  thing  terrestrial,  not  only  the  ground  or  soil,  but  every  thing 
which  is  attached  to  the  earth,  whether  by  the  course  of  nature,  as 
trees,  herbage  and  water,  or  by  the  hands  of  man,  as  houses  and 
other  buildings.  See  Co.  Litt.  4  a;  2  Black.  Oomm.  18 ;  3  Kent's 
CJomm.,  p.  401 ;  2  Bouv.  Inst,  §  1570. 

This  rule,  while  it  entitles  the  owner  of  the  land  to  the  right  to 
it,  and  to  the  exclusive  use  and  enjoyment  of  all  the  space  above  it, 
and  to  erect  any  superstructure  thereon  that  he  may  see  fit  —  and 
no  one  can  lawfully  obstruct  it  to  his  prejudice — yet,  if  an  adjoin- 
ing owner  should  build  his  house  so  as  to  overhang  it,  such  an 
encroachment  would  not  give  the  owner  of  the  land  the  legal  title 
to  the  part  so  overhanging.  It  would  be  a  violation  of  his  right, 
lor  which  the  law  would  afford  an  adequate  remedy,  but  would  not 
give  him  an  ownership  or  right  to  the  possession  thereof.  Aiken  v. 
Benedict,  39  Barb.  400. 

Although  different  opinions  have  been  held  as  to  the  rights  of 
owners  of  adjoining  land  in  trees  planted,  the  bodies  of  which  are 
wholly  upon  that  of  one,  while  the  roots  extend  and  grow  into  that 
of  the  other,  and  derive  nourishment  therefrom,  it  was  considered 
♦by  Allen,  J.,  in  giving  the  opinion  of  the  court  in  Dubois  v.  Beaver^ 
25  N.  Y.  123,  etc.,  that  the  tree  is  wholly  the  property  of  him  upon 
whose  land  the  trunk  stands.  This  principle  is  sustained  in  Masters 
V  PoUiCy  2  Rol.  141 ;  Holder  v.  Coates,  1  M.  &  M.  112 ;  22  E.  0.  L 
264. 

The  ground  or  reason  assigned  in  those  cases  for  holding  that  the 
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owner  of  land  on  which  no  part  of  a  tree  standB^  bat  into  which 
the  roots  extend,  has  any  interest,  is  that  the  tree  deriyes  its  nonr> 
ishment  from  both  estates,  and  not  the  ground  or  maxim  on  which 
the  defendant's  claim  is  based. 

We  haye  not  been  referred  to  any  case  showing  that  where  no 
part  of  a  tree  stood  on  the  land  of  a  party,  and  it  did  not  receiye  any 
nouiishment  therefrom,  that  he  had  any  right  therein,  and  it  is  laid 
down  in  Bouvier's  Institutes  (section  1573),  that  if  the  branches  of 
a  tree  only  oyershadow  the  adjoining  land,  and  the  roots  do  not 
enter  into  it,  the  tree  wholly  belongs  to  the  estate  where  the  roots 
grow.  See,  also,  Masters  v.  Pollie,  2  Eol.  141 ;  Waterman  y.  Toper, 
1  lA.  Raym.  737. 

The  rule  or  maxim  giving  the  right  of  ownership  to  eyery  thing 
above  the  surface  to  tlie  owner  of  the  soil  has  full  effecty  without 
extending  it  to  any  thing  entirely  disconnected  with  or  detached 
from  the  soil  itself. 

It  follows,  from  the  views  above  expressed,  that  the  ruling  of  the 
judge  at  the  circuit  was  right,  and  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

Judgment  qfirfMd. 


Rtan  y.  Ward  et  al,  appellanta 

(I8N.T.  SOi.) 

BeeeipiinfuU^^eeiof. 

Dnder  a  contract  for  the  deliverj  of  hides,  plaintiff  was  to  reoelye  a  Immu 
on  eacb  hide  deUvered.  At  each  delivery  defendant  paid  the  valae  of  the 
hides,  and  receiyed  a  receipt  from  plaintiff  expressed  to  be  in  fuU,  The 
bonus  was  not  paid.  RM,  that  plaintiff  could  recover  the  bamu,  notwith 
standing  the  receipts. 

AcTiOK  to  recover  a  balance  due  by  defendant  to  plainiif^  oii  a 
contract  for  the  delivery  of  hides.  Under  the  contract  defendant 
was  to  give  plaintiff  a  bonus  on  each  hide  delivered.  At  the  several 
deliveries  payments  of  the  value  of  the  hides  were  made,  and  plain- 
t  iff  gave  receipts  expressed  to  be  in  full     But  the  bonus  was  not 
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paid.    Jadgment   was   rendered  in  favor  of  plaintiff,  winch 
affirmed  at  general  term;  and  defendant  appealed  to  thia  court 

Samuel  Hand,  for  appellants. 

John  M,  Scribnevy  Jr.,  for  respondent 

HuKT,  0.  The  facts  are  all  found  in  f aror  of  the  plaintifl.  They 
are  sustained  by  competent  evidence,  and  the  judgment  has  been 
affirmed  by  the  general  term.  We  can  make  no  inquiry  into  the 
facts,  but  must  take  them  as  given  by  the  referee  in  his  report 

There  is  but  a  single  question  of  law  in  the  case.  During  the 
delivery  of  the  hides  payments  for  them  were  usually  made  weekly. 
On  several  of  these  occasions  receipts  were  given  for  the  precise 
amounts  paid,  which  were  expressed  to  be  in  full  for  the  hides.  In 
fact,  the  payment  was  not  in  full,  but  a  further  sum  was  then  due. 
This  was  known  to  the  plaintiff.  There  was  no  error,  and  there  was 
no  fraud.  Is  the  plaintiff  cut  off  by  these  receipts  from  now  recov- 
ering the  balance  actually  due  to  him? 

By  the  finding  of  the  referee  this  amount  now  sought  to  be  recov- 
ered was,  and  is,  actually  due  to  the  plaintiff.  How  has  the  debt 
been  discharged?  Not  by  payment;  not  in  a  settlement,  by  way  of 
compromise,  of  disputed  accounts.  No  such  transaction  took  place. 
There  was  no  dispute  between  the  parties.  Neither  was  asked  at 
any  time  to  yield  any  thing  claimed  on  his  part  Neither  party 
understood  that  there  was  any  such  concession.  There  was  due  to 
the  plaintiff  a  sum,  certain  —  say  12,000,  as  an  illustration.  The 
defendants  pay  $1,500,  and  the  plaintiff  gives  them  a  receipt  in  full 
for  $2,000.  If  A  lends  B  $2,000,  and  B  pays  A  $1,600,  which  A 
says,  either  orally  or  by  writing,  is  in  full  of  the  loan,  it,  neverthe- 
less, is  not  in  full.  A  may  at  once  sue  B  and  recover  the  remaining 
$500.  There  is  no  consideration  for  the  professed  discharge.  A 
man  cannot,  by  the  payment  of  $1,500,  pay  an  admitted  debt  of 
$2,000.  This  has  ever  been  the  law.  In  such  case  nothing  less  than 
a  technical  release,  under  seal,  can  bar  the  recovery.  Harrison  v. 
Close,  2  Johns.  447;  Seymour  v.  Minium,  17  id.  169;  Mech.  Bh.  v. 
Hazard,  13  id.  353. 

I  can  see  no  difference,  in  this  respect,  between  an  admitted  debt 
created  by  the  sale  of  property  and  an  admitted  debt  created  upon 
the  loan  of  money.    They  stand  upon  the  same  plane.    Neither  can 
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be  satisfied  by  part  payment.    Hendrickson  v.  Beens,  6  Bosw.  639 ;  1 
Greenl.  Ev.,  §  212 ;  authorities,  supra. 

The  cases  in  which  a  receipt  has  been  held  to  be  conclusive  upon 
the  party  giving  it  will  be  found  to  be  cases  where  the  claims  or 
accounts  were  in  dispute,  and  a  compromise  was  agreed  upon,  or 
where  a  receipt  was  given  for  unliquidated  damages.  Such  were  the 
cases  of  Coon  v.  Knappe,  4  Seld.  402,  and  Kellogg  v.  Richards,  14 
Wend.  116,  cited  by  the  appellant.  The  first  case  was  where  an 
injury  was  occasioned  by  the  upsetting  of  a  stage  coach.  The  plain- 
tiff gave  a  receipt  for  forty  dollars  "in  full  for  damages  done  to  me 
by  the  stage  accident  of  the  13th  of  June.^'  This  was  held  to  be  in 
the  nature  of  a  contract  and  release,  and  that  it  could  not  be  varied 
by  parol  proof.  It  has  no  resemblance  to  the  case  before  us.  Kel- 
logg V.  Richards  was  a  case  where  the  creditor  received  the  note  of  a 
third  person  for  a  less  sum  than  that  due  to  him,  and  in  full  pay- 
ment of  his  debt.  In  such  case  the  security  of  a  third  person  forms 
a  consideration  for  the  discharge  of  the  residue  of  the  debt.  It  is 
binding  as  an  accord  and  satisfaction.  Boyd  v.  Hitchcochy  20  Johns. 
76 ;  LePage  v.  McCreOy  1  Wend.  164. 

In  my  opinion,  the  judgment  of  the  general  term  waa  correct,  and 
should  be  affirmed. 

Judgment  affirmed. 


SwABTHOTTT  V.  New  Jersey  STEAMBOAT  Go.,  appellant. 

(iSN.T.an.) 

Common  carrier  "by  uoat&r — effect  of  impecHon  of  boUon,  ete.,  on  UctbUUy, 

The  inspection  of  the  boUera,  etc,  of  a  vessel  employed  in  the  carriage  of 
passengers,  and  the  certificate  of  the  inspector  diowing  that  they  answer 
the  requirements  of  the  acts  of  congress  of  July  1, 1888,  and  August  80, 
1852,  do  not  per  se  constitute  a  defenise  to  an  action  for  an  injury  to  a  passen- 
ger. The  acts  of  congress  do  not  impair  the  common-law  right  of  action  by 
persons  thus  injured  through  the  unskiUfulness  or  negligence  of  the  owner 
or  master  of  a  vessel. 

AcnoK  to  recover  damages  sustained  by  plaintiff  while  a  passen- 
ger on  defendant's  vessel,  employed  in  the  carriage  of  passengers 
between  New  York  and  Albany.  The  opinion  stetes  the  questions 
considered  with  safficient  clearness.     Judgment  was  rendered  in 
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favor  of  plaintiff,  which  was  affirmed  at  general  term.    Defendants 
appealed  to  this  court. 

Charles  Jones,  for  appellant 

M.  L  Ttyumsendj  for  respondent 

Gbat,  G.  Two  questions  are  presented  by  the  bill  of  exceptions 
for  our  consideration.  One  is,  whether  an  inspection  of  the  yessel, 
upon  which  the  injury  complained  of  occurred,  her  boilers,  including 
her  entire  steaming  apparatus,  by  the  proper  officer  for  that  purpose, 
showing,  as  the  inspector  belieyed  and  certified,  that  they  came  fully 
up  to  the  requirements  of  the  act  of  congress  of  July  7, 1838,  and 
the  act  amendatory  of  the  same,  passed  August  30, 1852,  constituted 
of  itself  a  defense  to  this  action.  The  only  object  of  legislation  by 
congress  on  this  subject  was  to  secure  to  the  passengers  upon  steam 
vessels  greater  security  against  disaster. 

The  testimony  of  the  inspector,  whether  as  a  witness  upon  the 
stand  or  by  his  official  certificate,  is  not  made  conclusiye ;  evidence 
upon  the  same  subject,  borne  by  persons  of  equal  character  and 
skill,  is  to  be  taken  and  considered  upon  its  merits.  Congress  has 
not  professed  to  take  away  or  impair  the  common-law  right  of 
action  by  persons  thus  injured  through  the  unskillfulness  or  negli- 
gence of  the  owner  or  master  of  a  vessel.  The  act  itself  provides 
that,  if  the  injury  happens  not  only  through  any  neglect  to  comply 
with  its  provisions,  but  through  known  defects  of  4;hc  steaming 
apparatus,  the  master  and  owner,  as  well  as  the  vessel  itself,  shall 
be  liable.  It  was  fairly  inferable  from  the  evidence  that  injury 
occurred  through  a  known  defect  of  the  steaming  apparatus.  It 
was  proven  by  witnesses  on  the  part  of  the  plaintiff  that  the  escape 
of  the  steam  was  caused  by  an  improper  construction  or  fastening 
of  the  part  of  the  boiler  that  gave  way,  and  that  a  better  and  more 
improved  mode  of  constructing  the  boiler  had  been  in  use  for  years, 
which,  if  it  had  been  adopted,  would  have  saved  the  injury.  The 
only  other  question  arises  upon  the  instruction  given  to  the  jury, 
that  the  plaintiff  was  entitled  to  recover  what,  in  their  judgment, 
he  should  receive  for  his  bodily  sufferings.  In  this  there  was  no 
error;  the  ruling  rests  upon  authority.  Ransom  v.  The  N.  F.  d  Bn 
B.  R  Co.,  15  N.  Y.  415 ;  Curtis  v.  The  Rochester  d  Syracuse  R.  R 
Oo^  18  id.  541.    The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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X 

(48N.  T.aS.) 
Cfammon  earrier — Umitaiion  of  hctggiige.    Married  woman — right  to  ftiA 

A  married  woman  may  sue  in  her  own  name,  under  the  statutes  of  New  York 
lor  injuries  to  her  paraphernalia,  given  to  her  hj  her  husband. 

A  railroad  passenger  is  not  bound  bj  a  printed  notice  in  his  ticket,  limiting  tha 
weight  and  value  of  his  baggage,  unless  his  attention  is  called  to  the  notice^ 
by  the  ticket  agent,  or  unless  he  is  aware  of  it  when  the  ticket  is  purchased; 
in  which  case  he  will  be  presumed  to  have  assented  to  the  terms  of  the  notice*, 
in  the  absence  of  any  objection  on  his  part. 

AonoK  by  Dorothea  Rawson,  a  married  woman,  to  recover  the 
value  of  baggage  lost  on  defendants'  railroad,  in  September,  1864.. 
Plaintift  purchased  a  ticket  at  Massillon,  Ohio,  for  New  York  city, 
the  ticket  having  the  following  printed  notice  on  its  face:  "This 
ticket  entitles  the  holder  to  not  over  eighty  pounds  baggage  free, 
and  not  at  rate  exceeding  in  value  $100,  unless  notice  is  given,  an^' 
an  extra  amount  paid,  at  double  first-class  freight  rates.  No  road 
represented  by  either  of  these  tickets  is  responsible  for  the  passenger 
or  baggage  while  upon  any  other  road." 

(Signed)  "H.  R.  Patsok, 

"  Oenerdl  Passenger  Agent/^ 

The  baggage  consisted  of  two  trunks,  the  contents  of  which  were 
valued  at  13,847.  Part  of  the  contents  had  been  given  plaintiff  by 
her  husband,  and  part  by  her  son.  Nothing  was  paid  for  extra  bag- 
gage. An  accident  occurred  near  Thomaston,  on  the  Pennsylvania 
Railroad,  and  the  trunks  were  destroyed.  At  the  trial,  a  verdict  wa» 
rendered  in  favor  of  plaintiff  for  the  full  value  of  the  baggage.  The 
judgment  thereon  was  affirmed  at  general  term,  whereupon  defend- 
ants appealed  to  this  court. 

A.  J.  Vanderpoelf  for  appellant. 

Z>.  It.  Porter,  for  respondent 

BARLy  0.  The  first  question  to  be  considered  is,  whether  tht 
prox>erty  destroyed  belonged  to  the  plaintiff  in  such  a  sense  that  sh* 
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can  mamtain  this  action.  It  consisted  of  her  wearing  apparel  and 
personal  ornaments,  and  constituted  her  paraphernalia.  A  portion 
of  them  was  given  to  her  hy  her  husband,  and  as  to  such  portion  it 
is  claimed  she  had  no  such  property  as  will  sustain  a  recovery  in  her 
name.  At  common  law,  the  wife's  paraphernalia  during  coverture 
ordinarily  belonged  to  the  husband,  and  he  could  dispose  of  them; 
but  he  could  not  dispose  of  them  by  will;  and  if  the  wife  survived 
him,  she  could  claim  them  against  all  persons,  except  the  husband's 
creditors.  And  this  common-law  rule  is  substantially  embodied  in 
our  statutes,  except  that  the  wife's  paraphernalia  are  secured  to  her 
even  as  against  creditors.  2  B.  S.,  84,  §§  9  and  10;  1  Williams  on 
Executors,  6i4;  Willard's  Executors,  261;  Reeves'  Dom.  Rel.  37. 

For  an  injury  to  or  conversion  of  the  wife's  paraphernalia  during  ^ 

coverture,  the  husband  was,  at  common  law,  the  proper  party  to  sue, 
and  this  rule  has  not  been  changed  by  our  statutes,  except  so  far  as 
the  wife  can,  in  any  case,  claim  the  paraphernalia  as  her  separate 
property. 

This  property  was  given  to  the  wife  by  her  husband  and  her  son. 
As  to  so  much  as  was  given  to  her  by  her  son,  no  question  is  made; 
but  it  is  claimed  that  the  gift  of  her  husband  to  her  was  invalid,  and  , 

hence  that  the  property  remained  his.  Prior  to  the  recent  legisla- 
tion in  this  State  in  reference  to  the  rights  of  married  women,  gifts 
of  personal  property  from  husband  to  wife  would  be  upheld  in  equity, 
though  void  at  common  law,  and  such  gifts  could  be  impeached  only 
by  creditors.  Graham  v.  Londonderryy  3  Atk.  393;  Denting  v. 
Williams,  26  Conn.  226 ;  Borst  v.  Spelman,  4  N.  Y.  284;  NeufvilU 
V.  Thomson,  3  Edw.  Oh.  92 ;  Mews  v.  Mews,  21  Eng.  L.  &  Eq.  566 ; 
Reeves'  Dom.  ReL  (3d  ed.)  170,  note  1.  In  equity  the  property 
given  would  be  treated  as  the  wife's  separate  estate,  and  she  would 
be  protected  in  its  enjoyment  and  possession,  even  against  the  inter- 
ference of  her  husband.  This  estate,  under  the  statutes  of  1848, 
1849, 1860  and  1862,  in  reference  to  the  property  of  married  women, 
if  not  absolutely  converted  into  a  legal  estate,  is  clothed  with  all  the 
incidents  of  a  legal  estate,  and  she  is  the  proper  person  to  sue  and 
to  be  sued  in  reference  thereto.  Hence,  I  cannot  doubt  that  this 
action  was  properly  brought  in  the  name  of  the  plaintiff. 

The  only  other  question  to  be  considered  is,  whether  the  matter 
printed  upon  the  face  of  the  railroad  ticket,  bought  by  the  plaintiff 
at  Massillon,  limited  the  liability  of  the  defendant;  and  that  it  did 
Dot,  is  now  too  weU  settled  to  admit  of  dispute..    Blossom  t«  JDodd, 
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43  N.  Y.  264.  The  words  thus  printed  do  not  purport  to  embody 
the  contract  between  the  parties.  They  are  a  mere  notice  aa  to  the 
terms  upon  which  a  passenger's  baggage  will  be  cajried,  and  are 
entitled  to  no  more  force  because  they  are  printed  upon  the  face  of 
the  ticket  than  if  they  had  been  printed  on  the  back  of  the  ticket^  or 
on  a  separate  piece  of  paper  posted  up  at  the  ticket  o£9ce ;  and  hence 
this  case  is  clearly  within  the  rule  that  a  carrier  cannot  limit  his 
liability  by  notice,  but  can  do  so  only  by  express  contract 

It  must,  however,  be  admitted  that  if  the  railroad  agent  had  called 
plaintifiPs  attention  to  this  language,  when  he  sold  the  ticket  and 
took  her  money,  or  if  it  had  been  shown  that  she  knew  of  this  lan- 
guage when  she  paid  her  money  and  took  the  ticket,  the  law  would 
presume,  in  the  absence  of  objection  on  her  part,  that  she  assented  to 
the  terms  therein  expressed.  But  here  she  testified  that  she  did  not 
read  this  language,  and  there  is  no  proof  that  she  received  the  ticket 
under  such  circumstances  that  the  law  will  presume  that  she  must 
have  known  and  understood  the  language,  and  assented  to  the  terms. 
It  would  be  unreasonable  to  presume  that  a  passenger,  when  he  buys 
a  railroad  ticket  at  a  ticket  office,  stops  to  read  the  language  printed 
upon  it,  and  it  would  be  equally  unreasonable  to  hold  that  a  passen- 
ger must  take  notice  that  the  language  upon  his  ticket  contains  any 
contract,  or  in  any  way  limits  the  carrier's  common-law  liability. 

A  ticket  does  not  generally  contain  any  contract,  and  is  not 
intended  to.  It  is  a  mere  token  or  voucher  adopted  for  convenience 
to  show  that  the  passenger  has  paid  his  fare  from  one  place  to 
another. 

The  contract  between  these  parties  was  made  when  the  plaintifT 
bought  her  ticket,  and  the  rights  and  duties  of  the  parties  were  then 
determined.  Hence,  even  if  the  plaintiff  had  read  what  appears  upon 
her  ticket  after  she  had  entered  upon  her  journey,  it  would  have 
made  no  difference  with  her  rights.  She  was  not  then  obliged  to 
submit  to  a  contract  which  she  never  made,  or  leave  the  train  and 
demand  her  baggage. 

I  have,  therefore,  reached  the  conclusioii  that  the  judgmeuv  should 
be  affirmed,  with  co?ts. 

Judgment  affirmed* 

Vol.  VIII.  —  69 
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Chniraei — campramiae  of  ^nditptUed  cMm^^^ontkUrititotL 


Defendants  being  unable  to  paj  an  ondiBputed  liability  of  $6,400,  which  fbij 
had  inenned  bj  bieaoh  of  a  contract  with  plaintiff,  it  waa  agreed  that  if 
defendants  would  borrow  of  their  friends  and  pay  $8,600,  and  agree  to  pay 
an  additional  sum  as  soon  as  they  were  able,  up  to  seventy-fiye  cents  on  the 
dollar,  plaintiff  would  compromise  his  daim.  Defendants  borrowed  and 
paid  the  $8,500,  mainly  in  checks  of  their  friends.  HM,  tliat  this  did  not 
preclude  plaintiff  from  suing  for  the  residue  of  the  claim,  there  being  no 
consideration  for  the  compromise. 

Action  to  recover  damages  for  breach  of  a  contract  made  Maj 
13,  18G4,  whereby  defendants  were  to  deliror  to  plaintiffs,  ''at 
seller's  option,  on  or  before  the  dlst  day  of  July,  1864,  exchange 
for  10,000  Lonis  d'or  thalers,  lawful  money  of  Bremen,  at  sixty  days' 
sight,  for  the  price  of  $1.30,  lawful  money  of  the  United  States,  for 
each  Lonis  d'or  thaler.'^  The  plaintiffs  claimed  $6,400  damages,  but 
admit  the  payment  of  $3,500.  The  answer  alleged,  in  brief,  that» 
under  the  contract  set  forth,  the  plaintiffs  claimed,  on  the  30th  of 
July,  1864,  the  payment  of  $6,400;  that  the  defendants  were  unable 
to  pay  the  same;  that  it  was  then  agreed  that  if  the  defendants 
would  induce  their  friends  to  raise  and  loan  to  them  the  sum  of 
$3,500,  and  the  defendants  should  pay  the  same  to  the  plaintiffs,  the 
plaintiffs  would  compromise  their  alleged  demand  upon  receiying 
that  sum,  leaving  it  to  defendant's  honor  to  pay  an  additional  sum, 
which,  together  with  the  $3,500,  should  make  seyenty-fiye  cents  on 
the  dollar,  to  be  paid  when  the  plaintiffs  should  be  able;  that,  in 
pursuance  of  this  agreement,  the  defendants  borrowed  of  their 
friends  and  paid  to  plaintiffs  $3,500.  At  the  trial,  the-evidenoe 
showed  that  $3,000  was  borrowed  of  defendant's  friends  in  checks, 
and  these,  with  $500  of  their  own  money,  constituted  the  $3,500 
paid.  Defendants  claimed  that  the  alleged  arrangement  and  com  • 
promise  constituted  a  defense  to  the  action,  but  a  verdict  was 
directed  for  plaintiffs,  and  defendants  excepted.  A  new  trial  was 
denied  at  general  term,  and  judgment  on  the  yerdiot  waa  en^red» 
from  which  defendants  appealed  to  this  court. 
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Weeii  d  IM&r,  for  respondent. 

Eaml,  0.  The  defendants,  under  their  contraoi^  oonld  perform 
bj  deliyering  the  exchange  on  or  before  July  81, 1864.  It  so  hap- 
pened that  the  Slst  daj  of  July  was  Sunday.  It  is  not  important 
in  this  action  to  determine  which  was  the  last  day  upon  which  the 
defendants  could  tender  performance — whether  they  could  do  it 
upon  Sunday  or  Monday,  or  whether  they  were  bound  to  do  it  upon 
Saturday.  On  the  28th  or  29th  of  July,  the  defendants  informed 
the  plaintiffs  that  they  could  not  perform,  and  this  dispensed  with 
any  offer  of  performance  by  the  plaintiffs  on  the  81st,  or  any  other 
day.    Orist  v.  Armoury  34  Barb.  878. 

On  the  28th  day  of  July,  the  defendants  informed  the  plaintiffs 
that  they  would  not  be  able  to  deliyer  the  exchange,  and  they  then 
entered  into  negotiation  with  the  plaintiffs  for  a  compromise  of  the 
damages,  and  finally,  as  there  was  evidence  tending  to  show,  the 
arrangement  set  up  in  the  answer  was  concluded,  and  on  Saturday 
they  paid  the  $3,500,  agreeing  to  pay  the  balance,  up  to  seventy-fiye 
cents  on  the  dollar,  when  they  should  become  able. 

l^ere  was  no  consideration  for  the  alleged  agreement.  In  paying 
the  $3,500,  the  defendants  did  no  more  than  they  were  bound  to  do. 
The  $3,500  was  only  a  portion  of  the  whole  sum  which  they  were 
liable  to  pay,  and  its  payment  could  not,  therefore,  furnish  a  oon- 
sideration  for  the  agreement  to  take  less  than  the  balance  due,  or 
for  extending  time  for  the  payment  of  such  balance.  Harrison  y 
Close,  2  JohDs.  448;  Dedrich  y.  Leman,  9  id.  838;  Palmertony. 
Huxfordy  4  Denio. 

This  was  not  the  settlement  of  a  disputed  or  doubtful  claim.  It 
is  not  so  alleged  in  the  answer.  The  answer  assumed,  and  the  par- 
ties in  all  stages  of  their  negotiations  assented,  that  the  plaintiff's 
claim  for  damages  was  $6,400 ;  and  the  undisputed  eyidence  upon 
the  trial  showed  that  it  was  so  much.  Hence  the  compromise  could 
not  be  upheld  as  the  settlement  of  a  disputed  or  uncertain  claim. 
Neither  was  the  $3,500  paid  in  adyance,  so  as  thus  to  furnish  a  con- 
sideration for  the  agreement  Such  a  consideration  was  not  thought 
of  by  the  parties,  and  was  not  claimed  in  the  answer,  nor  upon  the 
tnal.  The  defendants  had  the  option  to  fix  the  day  of  perform- 
ance at  any  time  before  the  Slst  day  of  July,  and  they  fixed  it  for 
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all  purposes  on  tl^e  29th  or  30tli  of  Jnlj^  and  treated  the  contract 
as  ended,  and  their  liability  to  damages  as  fixed  and  certain. 

The  defendants  alleged  in  their  answer,  and  gave  evidence  tend* 
iiig  to  show,  that  it  was  the  agreement  that  the  compromise  and 
extension 'filiould  be  efiEected,  if  they  could  induce  their  friendfi  to 
raise  for  and  loan  to  them  the  13,500.  They  proved  on  the  trial 
that  to  enable  them  to  make  the  compromise,  their  friends  loaned 
them  $3,000,  and  that,  with  $500  of  their  own  money,  they  paid 
the  $3,500  to  the  plaintiffs. 

This  agreement  to  thus  get  the  money  from  their  friends  was 
chiefly  relied  upon  by  the  defendants  in  their  answer  and  upon  the 
trial  aft  furnishing  the  new  consideration  for  the  compromise.  I 
cannot  assent  to  this  claim.  The  money,  when  paid,  was  to  belong, 
and,  in  fact,  did  belong,  to  the  defendants.  It  was  to  be  paid,  and 
was  paid,  as  their  money.  Suppose  a  debtor  agreed  to  go  to  work 
and  earn  the  money,  or  to  dig  for  it  in  the  earth,  would  this  furnish 
a  new  consideration  to  uphold  an  agreement  of  the  creditor  to  take 
less  than  his  conceded  due?  In  all  cases,  an  embaprassed  debtor 
mufit  make  some  effort  to  procure  the  money  to  make  a  compromise, 
but  no  case  can  .be  found  holding  that  the  fact  that  he  had  agreed 
to  make  such  effort  furnishes  any  consideration  to  uphold  the  com- 
promise. The  debtor  is  legally  bound  to  pay,  and  it  is  utterly  indif« 
Cerent  to  the  creditor  where  he  gets  the  means  to  do  it ;  that  is  the 
matter  of  the  debtor,  and  all  his  efforts  are  expended  in  simply 
endeavoring  to  discharge  a  legal  obligation.  Hence,  the  fact  that 
the  defendants  agreed  to  induce  their  friends  to  loan  them  the 
money,  and  that  they  did  induce  them  to  loan  it,  furnishes  no  new 
consideration  to  uphold  the  compromise. 

It  matters  not  that  the  $3,000  which  the  defendants  received  from 
their  friends  was  in  checks,  which  they  handed  over  to  the  plain- 
tiffs. If  the  plaintiffs  had  agreed  to  receive  the  notes  of  a  third 
party,  or  any  specific  personal  property,  in  payment  and  satisfaction 
of  their  claim*  it  would  have  been  fully  paid  and  satisfied,  no  matter 
how  small  the  value  of  the  note  or  property  was.  But  here  the 
agreement,  as  alleged  in  the  answer,  and  proved,  was  that  the 
defendants  should  pay  the  $3,500  in  money,  and  this  they  under- 
took to  do  in  the  chedLs ;  they  were  paid  and  received  as  money. 

I  have,  therefore,  reached  the  conclusion,  upon  the  whole  case,  that 
the  facts,  as  claimed  by  the  defendants,  do  not  constitute  a  defense 
to  the  balance  claimed  by  the  plaintiff,  either  as  constituting  pay* 
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mont  or  an  accord  and  satiafaotion,  and  the  judgment  must  be 

afi^rmedy  with  costs. 

HxnsT,  Uy  deliyered  a  oonenrring  opinion* 

JudffvmU  qjPrmstL 


Thx  MuBiDsir  BBiTAiniaA  Oo.  y.  Zuressiir,  appeUast 

(48N.T.  M9.) 

t 

8UUuU  of  frauds^^ premise  to  pay  the  dM  of  another.    Double  eorUraeU^ 

condition  precedent. 

It  was  orally  agreed  among  three  parties  —  a  creditor,  a  debtor  and  a  promisor  — 
tliat  if  the  debtor  wonld  paj  the  amonnt  of  the  claim,  in  money  and  notes^ 
to  the  promisor,  the  promisor  would  pay  the  daim  of  the  creditor  in  plated 
ware,  and  the  creditor  shoold  release  the  debtor.  In  parsoance  of  this  agree- 
ment, the  promisor  executed  a  written  undertaking  to  the  creditor  to  furnish 
the  plate ;  the  creditor,  at  the  same  time,  executed  a  written  agreement  to 
give  his  claim  against  the  debtor  to  the  promisor,  on  the  delivery  of  the  plate, 
and  about  the  same  time  the  creditor  released  the  debtor.  The  promisor 
delivered  a  portion  of  the  plate :  and  in  an  action  by  the  creditor  against 
the  promisor,  for  the  value  of  the  balance  of  the  plate,  hetd,  that  there  had 
been  a  substitution  of  debtors,  and  the  oral  promise  was  not  within  the 
statute  of  frauds ;  also  that  the  creditor  was  not  bound  to  assign  the  claim  to 
the  promisor  as  a  condition  precedent  to  the  delivery  of  the  plate,  or  to  the 
beginning  of  an  action  for  the  non-delivery. 

Action  for  breach  of  a  contract  to  deliver  plate  ware-  It  appeared 
that  one  Mattison  was  indebted  January  31, 1861,  to  plaintiif^  in  the 
Bum  of  $1,580.07,  which  he  was  unable  to  pay;  that  an  oral  agree* 
mcnt  was  made  among  Mattison,  plaintiff  and  defendant,  that  if 
defendant  would  settle  the  debt  with  plaintiff,  so  that  Mattison  should 
be  released  by  plaintiff,  Mattison  would  pay  defendant  11,000  in  cash 
and  the  balance  of  the  debt  in  notes ;  that  thereupon  the  following 
written  agreements  were  entered  into : 

"  New  York,  January  31, 1861. 
"  I  agree  to  furnish  to  the  Meriden  Manufacturing  Company  an 
assortment  of  plated  forks  and  spoons  per  L.  H.  Mattison's  price  list, 
at  '''O  per  cent  discount,  to  settle  claim  a^jainst  L.  H.  Mattison,  to  be 
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delivered  in  months  of  February  and  March.    Oval  tip'd  and  Olive 
not  to  be  ordered. 

**  The  plain  and  tip'd  goods  not  to  exceed  i  of  the  amount  The 
spoons  and  forks  to  be  silver  plated,  like  samples  shown« 

«  (Signed)  G.  N.  Zikosen." 

"  New  Yobk,  January  31, 1861. 
**  This  is  to  certify  that  we  agree  to  give  our  claim  against  L.  H. 
Mattison  up  to  O.  N.  Zingsen  as  soon  as  he  has  delivered  to  us  the 
amount  at  70  per  cent  discount,  in  spoons  and  forks,  as  per  his  agree- 
ment. Mehiden  BBirAKioA  Gompany, 

"  (Signed)  H.  G.  Wilcox." 

That  Mattison  paid  defendant  the  $1,000  and  the  notes  (which 
were  subseqently  paid),  and  plaintiff,  at  about  the  same  time,  released 
Mattison  from  the  claim ;  that  defendant  delivered  to  plaintiff  plate 
ware  to  the  amount  of  $1,225.19,  and  a  balance  of  $354.88  remained 
due,  for  which  this  action  was  brought  Judgment  in  favor  of  plain- 
tiff waa  affirmed  at  general  term.    Defendant  appealed  to  this  oonrt 

C.  Bainbridge  Smith,  for  appellant. 

W,  Oleason,  for  respondent 

Eabl,  G.  There  are  two  theories,  upon  either  of  which  this 
judgment  can  be  upheld.  We  may  treat  the  defendant's  agreement 
as  one  to  pay  and  discharge  the  debt  of  Mattison. 

This  agreement  the  defendant  claims  to  be  void  under  the  statute 
of  frauds,  which  provides  that  "  every  special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another  persou "  shall  be  void, 
unless  such  promise,  be  in  writing,  expressing  the  consideration 
thereof  and  subscribed  by  the  promisor. 

It  is  not  every  verbal  promise  to  pay  the  debt  of  another  that  is 
void  within  this  statute.  There  are  many  exceptions,  as  disclosed 
by  the  numerous  cases  upon  the  subject 

A  promise  to  pay  the  debt  of  a  third  person  is  not  within  the 
statute,  where  it  is  agreed  between  the  parties,  the  creditor, 
debtor  and  promisor,  that  the  debt  shall  be  extinguished  and  the 
creditor  shall  look  only  to  the  promisor  for  payment  upon  the  new 
promise.     In  such  case  no  other  person  remains  liable  for  the  debt 
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but  the  promisor^  and  his  undertaking  is  not  collateral  but  original 
to  pay  his  own  debt,  and  not  to  answer  for  the  debt  of  another. 
There  is,  then,  what  is  known  in  the  civil  law  as  a  delegation,  and 
tiio  creditor  takes  a  new  debtor,  who  is  called  the  delegated  debtor. 

I .  Anstey  y.  Marden,  4  Bos.  &  Pul.  124,  Chief  Justice  Maks* 
FTELD  says  that  he  did  not  see  ^'  how  one  person  could  undertake  for 
the  debt  of  another,  when  the  debt  for  which  iie  was  supposed  to 
undertake  was  discharged  by  the  very  bargain.''  In  Mallory  v. 
OiUetij  21  K  Y.  412,  Chief  Judge  Comstock,  after  a  very  able 
review  of  many  cases  arising  under  the  statute  of  frauds,  gives  a 
classification  of  the  cases  not  within  the  statute,  and  of  such  cases 
are  these:  ''When  the  original  debt  becomes  extinguished,  and  the 
creditor  has  only  the  new  promise  to  rely  upon;  for  example,  when 
such  new  undertaking  is  accepted  as  a  substitute  for  the  original 
demand."  In  Throop  on  the  Statute  of  Frauds,  at  pages  318,  822, 
370,  374,  will  be  found  a  very  able  and  discriminating  review  of  the 
cases  upon  this  subject,  and  the  author  lays  down  these  niles :  ''  A 
promise  to  assume  an  antecedent  liability  of  a  third  person  is  with- 
out the  statute,  if  the  third  person's  liability  had  become  extinct  at 
the  time  when  that  of  the  promisor  came  into  existence,  or  if  the 
third  person's  antecedent  liability  to  the  promisee  is  discharged  Sk 
consideration  of  its  assumption  by  the  promisor."  And,  in  this 
case,  it  was  distinctly  agreed  between  the  three  parties,  the  creditx>r, 
debtor  and  promisor,  that,  in  consideration  that  the  father  of  the 
debtor  would  pay  the  promisor  $1,000  in  money,  and  the  debtor  give 
him  his  own  notes  for  the  balance,  the  promisor  would  pay  the 
claim  of  the  creditor  in  plated  ware,  in  the  months  of  February  and 
March  thereafter,  and  the  creditor  should  release  the  debtor.  It 
was  obviously  contemplated  by  the  parties  that  all  this  should  be 
done  at  the  same  time.  In  pursuance  of  this  agreement^  the  prom- 
isor executed  tHe  written  undertaking  to  the  creditor,  and  either 
then  or  soon  after  the  creditor  released  the  debtor,  and  the  $1,000 
was  paid  and  the  debtor's  notes  given  to  the  promisor,  and  the  notes 
were  subsequently  paid.  Hence,  this  case  is  clearly  within  the  rules 
above  stated,  and  the  promise  of  the  defendant  is  not  within  the 
statute  of  frauds.  But  if  this  is  not  the  true  theory  upon  which 
this  case  should  be  disposed  of,  then  there  is  another  iJieory,  equally 
filial  to  the  defense  of  the  defendant. 

The  two  instruments  dated  January  31,  1861,  executed  at  the 
same  time,  relating  to  the  same  subject-matter,  must  be  construed 


5)62  NEW  YOBK, 


The  Merlden  Britannia  Co.y.  Zlngten. 


together  as  if  they  constituted  but  one  instrument;  and  then,  as 
claimed  by  the  defendant,  they  show  a  sale  of  the  plaintilf  s  demand 
against  Mattison  to  the  defendant  in  consideration  of  the  plated 
ware  to  be  delivered  to  the  plaintiff  by  the  defendant.  Upon  this 
assumption,  the  defendant  claims  that  the  plaintiff  must  be  defeated, 
because  he  has  never  assigned  or  offered  to  assign  his  demand  to  the 
defendant,  and  has  placed  it  out  of  his  power  to  do  so,  as  he  released 
Bfattison.  * 

According  to  this  construction  of  the  agreement  between  the 
parties,  the  defendant  was  to  deliver  the  plated  ware  from  time  to 
time  during  the  months  of  February  and  March,  and  as  soon  as  he 
had  delivered  the  whole  of  it  the  plaintiff  was  to  give  up  to  him  his 
demand  against  Mattison.  They  were  not  dependent  agreements. 
Performance  on  one  part  was  not  a  condition  precedent  to  perform- 
ance on  the  other.  The  plaintiff  was  clearly  not  bound  as  a  condi- 
tion precedent  to  assign  the  claim  before  the  defendant  was  bound 
to  deliver  the  plated  ware.  He  was  not  bound  to  assign  it  until 
after  the  defendant  had  fully  performed  on  his  part.  Hence,  this 
case  is  fuUy  within  the  rule  laid  down  in  Morris  v.  SlUey  1  Den.  59. 
In  that  case  the  action  was  in  covenant  by  the  vendor  for  the  pur- 
chase-money upon  a  contract  for  the  sale  of  land.  The  purchaser 
was  to  pay  the  price  of  the  land  in  five  years  from  the  date,  with 
interest  annually,  and  to  pay  the  taxes  on  the  land,  and  the  vendor 
covenanted  that, ''  after''  the  purchaser  ^  shall  have  paid  the  above 
sums  of  principal  and  interest,  at  the  time  and  in  the  manner  above 

•  specified,  and  shall  have  performed  the  agreement  above  mentioned," 
he  would  sell  and  convey  the  land.  Chief  Justice  Bboksok  says: 
^  Where  it  appears,  from  the  terms  of  the  agreement  or  the  nature 
of  the  case,  that  the  things  to  be  done  were  not  intended  to  be  con- 
oorrent  acts,  but  the  performance  of  one  party  was  to  precede  that 
of  the  other,  then  he  who  was  to  do  the  first  act  may  be  sued, 
although  nothing  has  been  done  or  offered  by  the  other  party.  He 
has  not  made  performance  by  the  other  party  a  condition  precedent 
to  his  liabiliiy,  bat  has  trusted  to  a  remedy  by  action  on  the  agree- 
ment* 

Here  the  defendant^  after  he  had  performed,  could  have  sued  the 
pUdntiff  upon  his  agreement  to  assign,  and  could  have  recovered 

»  inch  damages  as  he  could  have  proved.  And  the  plaintiff  having 
put  it  out  of  his  power  to  assign  the  claim,  the  defendant  could 
probably  have  set  up  his  claim  for  damages  as  a  counter-claim  in 
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this  action.  But  what  damages  has  the  defendant  sustained? 
What  possible  good  could  an  assignment  do  him  ?  The  referee  has 
found  that  Mattison  has  fully  paid  to  the  defendant  the  whole 
amount  of  the  claim.  And,  hence,  the  discharge  of  the  claim  by 
the  plaintiff  can  work  no  possible  harm  to  the  defendant,  and  the 
discharge  could  work  no  harm,  eren  if  Mattison  had  not  paid  the 
defendant,  because,  before  the  discharge  was  executed,  Mattison 
became  obligated  to  pay  the  amount  directly  to  the  defendant,  and 
that  obligation  the  plaintiff  never,  in  any  way,  interfered  with  or 
discharged. 

Hence,  upon  the  whole  case,  I  can  see  no  reason  to  doubt  that  the 
judgment  below  was  fuUy  authorized  by  the  facts  of  the  case,  and 
it  should  be  afSnned,  with  costs. 

Judgment  affirmed. 


OiLLOiT  y.  EsTEBBROOE  $1  al,  appellants. 

(48  N.T.  874.) 

Trademark — tue  ofnumeraU, 

FlainUit  had,  for  maaj  jears,  manofactared  and  sold  a  steel  pen,  put  up  In 
boxes,  with  ''  808 "  and  **  Joseph  Gillott,  extra  fine/'  upon  the  pens  and 
boxes.  Defendant  began  the  manufacture  and  sale  of  a  steel  pen,  put  up  in 
boxes  with  **  808/'  and  "  Esterbrook  &  Ck>.,  extra  fine/'  upon  the  pens  and 
boxes.  HeldfihAt  plaintiff  had  required  the  right  to  the  exclusive  use  of  the 
figures  "808"  as  a  trade-mark;  and  that  an  action  would  lie  restraining 
defendants  from  using  such  figures  in  such  manner. 

AoTiour  by  plaintiff  to  restrain  defendants  from  using  the  figures 
^  803 "  upon  steel  pens,  and  boxes  containing  them.  The  case  is 
sufficiently  stated  in  the  opinion.  Judgment  for  plaintiff  was 
affirmed  at  general  term.    Defendants  appealed  to  this  court 

John  Sherwood,  for  appellants. 

F,  B.  Sherman,  for  respondent 

LoTT,  0.  0.    A  manufacturer  has  the  right  to  distinguish  the 

ffoods  manufactured  by  him  by  any  peculiar  mark  or  device  he  ma? 
Vol.  VIIL  — 70 
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select  and  adopt,  by  which  they  may  be  known  as  his  in  the  market^ 
and  thereby  seenre  to  himself  the  profits  arising  from  the  fact  that 
^ey  are  of  his  manufacture,  and  he  is  entitled  to  the  protection  9f 
R  court  of  equity  in  the  ezclusiye  use  of  the  peculiar  marks  or  sym- 
hola,  appropriated  by  him,  designating  or  indicating  the  true  origin 
or  ovmership  of  the  article  to  which  they  are  affixed  against  the  adop- 
tion or  imitation  thereof  by  another,  so  as  to  mislead  the  public  as 
to  such  origin  or  ownership,  and  thus  efiEect  the  sale  of  his  goods  as 
those  of  the  party  whose  trade-mark  is  so  adopted  or  imitated. 

See  Bumetev.  Phalon,  3  Eeyes,  594,  and  the  cases  there  cited, 
^md  particularly  the  opinion  of  Dubb,  J.,  in  that  of  77is  Amoskeag 
Manufacturing  Go.  y.  Spear,  2  Sandf.  599,  in  which  the  question 
IS  examined  with  great  ability,  and  the  rules  applicable  to  it  are 
clearly  defined. 

Upon  the  application  of  the  above  principles  to  this  qase,  the  facts 
found  by  the  judge  who  tried  the  issues  therein  entitled  the  plain* 
tiff  to  the  relief  granted  to  him  by  the  judgment  rendered  at  special 
term.  They  show  that  he  had,  for  many  years  prior  to  the  com- 
mencement of  this  action,  manufactured  at  Birmingham,  in  Eng- 
land, and  sent  to  the  United  States  for  sale,  steel  pens  of  yarioua 
descriptions,  and  among  them,  aa  early  as  in  the  year  1839,  one  of  a 
peculiar  style  or  pattern,  on  which  waa  impressed  the  number  *^  303  ^ 
and  the  words  *'  Joseph  Gillott,  extra  fine.''  The  said  number  was 
BO  impressed  in  said  pen  by  the  plaintiff  before  it  had  been  used  by 
others  to  distinguish  such  pattern  or  character  of  pen  from  other 
,pattem8  made  by  him,  and  was  adopted  and  used  by  him  as  his  trade- 
mark for  said  pen  in  connection  with  his  name  and  the  words  "  extra 
£ne,*'  and  it  had  become  established  and  weU  known  as  such.  The 
said  figures  were  selected  arbitrarily  by  the  plaintiff,  and  of  them- 
selyes  expressed  no  quality  or  size  of  the  pen,  and  no  other  pens 
^ere  then  xised  which  had  said  numerals  impressed  thereon.  Since 
the  year  1842  the  said  pens  haye  been  put  up  in  black  paper  boxes 
-holding  one  gross  each^  on  the  top  of  which  is  a  label,  in  the  center 
whereof  is  the  plaintiff's  name  in  larger  letters  than  other  prints 
thereon,  and  aboye  the  name  is  ^^  No."  (meaning  number),  and  below 
it  in  laige  and  conspicuous  type  are  the  said  numerals  "  303."  This 
pen  so  marked  had  become  well  known  to  the  trade  and  dealers  as 
a  yaluable  and  popular  pen  ;  it  was  in  great  demand  and  the  most 
prominent  in  the  market,  producing  large  sales  at  prices  finom 
^enty-flye  per  cent  to  one  hundred  per  cent  higher  than  the  pens 
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made  in  imitation  thereof,  or  of  other  pens  with  the  same  mark  or 
number  "  303/*  It  was  known  and  ordered  by  stationers  and  other 
dealers  by  its  said  namber  ^^303,"  to  distinguish  it  from  other  pens 
made  by  tlie  plaintiff,  of  other  patterns  and  descriptions. 

It  is  also  shown  by  those  findings  that  the  defendants,  except 
Richard  Esterbrook,  Jr.,  under  the  name  of  R.  Esterbrook  &  Co., 
are  manufacturers  of  steel  pens  at  Camden,  New  Jersey,  where  they 
commenced  the  business  in  1859  or  1860 ;  that  they  manufacture 
and  sell  a  pen  which,  in  size,  shape,  color,  pattern,  flexibility  and 
fineness  of  point  so  closely  resembles  the  said  pen  of  the  plaintiff  as 
to  require  an  expert  or  adept  to  distinguish  them  in  those  respects ; 
that  they  have  also  impressed  upon  their  said  pen,  in  the  same  place 
as  upon  the  plaintiff's  said  pen,  the  said  numeral  "  303,"  and  the 
name  of  the  defendants'  firm,  ^'  Esterbrook  &  Co.,"  and  the  same 
words,  ^  extra  fine,"  as  upon  the  said  pen  of  the  plaintiff ;  that  they 
also  put  up  their  pens  in  paper  boxes  of  the  same  size  and  similar  in 
other  respects  to  those  of  the  plaintiff,  and  with  the  same  words 
printed  on  the  label  aa  on  his,  except  the  name,  which  is  ''  Ester* 
brook  &  Go."  instead  of  '^Joseph  GiUott,"  and  aboye  the  name  on 
the  label,  in  like  manner  as  on  the  plaintiff's,  is  the  word  ''  No."  and 
below  the  name,  equally  or  more  conspicuous  than  on  the  plain- 
tiff's, are  the  numerals  "303."  There  is  the  word  "  caution  "  on  the 
bottom  of  the  boxes  of  both  the  plaintiff  and  the  defendants ;  the 
object  of  each,  in  different  terms,  is  to  call  the  attention  of  the 
public  to  the  merits  of  their  respective  pens.  The  said  defendant, 
Richard  Esterbrook,  Jr.,  was  the  agent  of  the  other  defendants  for 
selling  their  pens  in  the  city  of  New  York.  It  is  further  found  by 
the  judge  "that  the  said  use  by  the  defendants  of  said  numerals 
*  803 '  was  with  a  knowledge  by  them  of  the  rights  of  the  plaintiff 
to  the  same,  and  with  the  intent  to  obtain  for  themselves  the  profits 
and  advantages  to  which  the  plaintiff  waa  exclusively  entitled  in 
the  use  of  his  said  trade-mark,  and  to  mislead  the  public  and  defraud 
the  plaintiff  in  that  respect," 

The  preceding  statement  of  facts  clearly  shows  that  the  said  num- 
ber  waa  selected  and  xised  by  the  plaintiff  as  his  trade-mark,  to  indi- 
cate, in  connection  with  his  name,  the  origin  and  ownership  of  the 
said  pens  so  manufactured  by  him,  and  not  to  designate  their  quality 
merely,  and  that  the  defendants,  by  the  adoption  thereof,  have  done 
it  in  jbaud  of  his  rights,  and  the  plaintiff^  upon  all  the  facts  found 
by  the  judge,  was  entitled  to  the  injunction  granted  to  himu 
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It  is,  boweyer,  claimed  by  tbe  defendants  tbat  tbe  plaintiff  ba^ 
knowingly  permitted  bis  said  trade-mark  to  be  used  by  other  mana- 
factorers  for  many  years,  without  interference,  and  that  be  has 
thereby  lost  the  right  to  the  exclusiye  use  thereof.  This  claim  is 
not  sustained  or  in  any  manner  warranted  by  tbe  findings  of  the 
judge.  He  does,  indeed,  find  tbat  after  tbe  said  trade-mark  had 
been  adopted  by  him,  and  tbe  same  bad  been  established  and  become 
well  known  as  such,  tbat  stationers  and  others  in  tbe  city  of  New 
York  bad,  for  fifteen  years  before  the  trial  of  this  action,  advertised 
and  sold  pens  similar  in  appearance  as  ^'  303  extra  fine  pens,''  and  as 
"  manufactured  under  their  own  superintendence,"  when,  in  fact, 
they  bad  procured  them  to  be  manufactured  for  them  in  Birming- 
ham, England,  or  by  the  defendants  in  this  country ;  but  he  expressly 
finds  "  that  the  plaintiff  had  no  knowledge  of  said  practice,  and  did 
not  authorize  or  acquiesce  in  the  same.''  He  is,  consequently,  not 
affected  thereby.  It  follows,  from  tbe  yiew  above  expressed,  that 
the  judgment  appealed  from  should  be  affimed  with  costs. 

Jtulgment  affirmed.  ' 


LuDWio,  appellant,  y.  The  Jebsbt  Oity  Iksubakcb  Oa 

(48N.T.879.) 
F%re  imuranee — change  of  locaHon  of  good$  inmired. 

Defendant  iaaaed  to  plaintiff  a  policy  of  fire  insoranoe  on  goods  "  oontained  in 
the  first  story  of  the  fiye-etory  brick  boilding  situated  at  No.  89  Centre  street." 
Sabsequently  plaintiff  moTed  his  goods  np  stairs,  and  the  agent  of  defendant 
receiyed  the  renewed  premium  with  knowledge  of  the  change  in  location  of 
the  goods,  giving  a  receipt  in  the  words  "  On  stock  ...  89  Centre  street," 
etc  A  loss  by  fire  haying  occurred  while  the  goods  were  located  np  stairs, 
Jield,  that  plaintiff  could  recoyer. 

AcnoK  on  a  policy  of  fire  insurance.  Tbe  policy  was  issued  by 
defendant  to  plaintiff  May  21, 1863,  on  stock  ^^  contained  in  the  first 
gtory  of  tbe  fiye-story  brick  building  situated  at  Na  39  Centre  street, 
in  the  oity  of  New  York.^'  Plaintiff  mored  his  stock  and  business 
np  stairs  May  1, 1864;  the  agent  of  def aidant  called  upon  plaintiff 
about  May  21, 1864,  and  was  informed,  and  saw,  that  plaintiff  had 
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moved  up  stairs.     The  agent  then  received  the  renewal  premiimi, 
giving  a  receipt  in  these  words: 

•*  On  stock.    Premises  —  39  Centre  street,  city  of  New  Yi>rk. 

"  Oppicb  of  Jbbsbt  Oitt  Ins.  Co.,     ) 
"  Jebsbt  City,  21st  Jfoy,  1864. ) 

"  No.  26,954    Received  of  Henry  Ludwig  thirty  dollars,  being  the 

premium  on  two  thousand  dollars  insured  under  policy  No.  21,863, 

which  is  hereby  continued  in  force  for  one  year,  to  wit :  From  the 

tweniy^first  day  of  May,  1864,  until  the  twenty-first  day  of  May, 

1865,  at  noon.  J.  Palmbb,  Secretary?* 

The  stock  was  destroyed  by  fire  while  located  up  stairs,  December 
9, 1864.  The  question  raised  at  the  trial  was,  whether  the  policy 
covered  the  property  destroyed.  A  verdict  for  plaintiff  was  set  aside 
at  general  term,  and  a  new  trial  ordered.  Plaintiff  appealed  to  thif 
court 

John  jB.  BurriU  and  J.  F,  Malcolm^  for  appellant. 

John  M.  Scribner,  Jr^  for  respondent 

HuKT,  0.  At  the  close  of  the  evidence,  the  defendant  moved  for 
a  dismissal  of  the  complaint  upon  the  ground  that  the  defendant 
only  insured  the  goods  of  the  plaintiff  upon  the  first  floor  of  the 
building  No.  39  Centre  street  This  motion  was  denied,  and  it  is 
upon  this  point  that  the  question  presented  for  decision  arises.  No 
point  was  made  at  the  trial  that  the  person  to  whom  notice  of  the 
change  of  location  of  the  goods  was  given  was  not  a  proper  person 
for  that  purpose.  It  was  not  suggested  that  he  had  not  sufi^cient 
authority  to  receive  the  notice  and  to  act  upon  it  No  such  sugges- 
tion can  now  be  made.  Beals  v.  Home  Ins.  Go.,  36  N.  Y.  529.  The 
case  may  be  stated  in  this  form :  The  defendant  issues  to  the  plaintiff 
a  policy  for  one  year,  covering  his  goods  on  the  nrst  floor  of  the 
building  39  Ceniro  street  The  year  being*  about  to  expire,  and  the 
goods  having,  in  the  mean  time,  been  removed  to  an  upper  story  of 
the  same  building,  the  plaintiff  gives  notice  to  the  defendant  of  such 
change  of  location,  pays  the  renewal  premium,  and  receives  a  renewa] 
receipt  referring  to  No.  39  Centre  street  and  to  the  former  policy, 
but  expressing,  in  itself,  no  restriction  as  to  the  flrst  floor  of  th« 
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building.    Upon  the  occurrence  of  a  fire,  can  the  plaintiff  recover 
his  damages? 

An  insurance  against  loss  by  fire  may  be  made  by  parol  as  well  as 
by  writing.  Fisk  Y.Cottmet,i4t'S.  Y.  638  {^  Am.  E.  716).  A  writ- 
ten contract  of  insurance  may  be  modified  by  parol  without  the  pas- 
sage of  any  new  consideration  to  support  it.  Trustees  First  Baptist 
Church  Y.  Brooklyn  Fire  Ins.  Co.,  19  K  Y.  305;  Blanchard  y.  Trim, 
38  id.  225.  Every  renewal  of  a  policy  constitutes  a  new  contract,  and 
the  old  contract  may  be  modified  in  any  of  its  parts  at  the  pleasure 
of  the  x>&]^ties.  A  contract  is  to  be  construed  to  mean :  1.  What  its 
terms  plainly  express ;  or  2.  What  the  promisor  intended  the  prom- 
isee to  understand  that  it  meant.  Botsford  y.  McLean,  Mbj,  1870. 
Here  the  insurance  had  expired,  or  was  about  to  expire.  No  loss 
had  been  incurred,  and  no  liability  existed.  Both  parties  wished  the 
contract  to  be  extended.  The  plaintiff  desired  an  insurance  upon 
his  goods  in  the  upper  stories  of  the  building.  He  had  none  in  the 
lower  story.  The  company  wished  to  insure  him  on  his  goods  where 
they  were,  not  where  they  were  not.  Knowing  exactly  where  they 
were,  they  receive  the  compensation  for  one  year's  insurance  and 
deliver  him  the  contract  before  us.  I  doubt  not  that  they  intended 
to  give  him  a  valid  insurance,  and  intended  him  to  believe  that  he 
had  received  such.  To  suppose  otherwise  would  impute  to  them  a 
fraudulent  disposition,  which  there  is  nothing  in  the  case  to  justify. 
The  parties  supposed  that  the  paper  delivered  reached  the  case,  and 
intended  that  it  should.  We  can  accomplish  this  intent  by  such  a 
construction  of  the  writing.  It  is  as  if  the  defendant  had  indorsed 
upon  the  policy  a  memorandum  that  the  location  of  the  goods  had 
been  changed,  or  as  if  notice  of  that  fact  had  been  verbally  given 
and  assented  to.  The  contract  would  then  have  been  for  an  insur- 
ance upon  goods  on  the  first  floor,  modified  as  to  the  floor  or  story. 
The  modification  is  established  in  two  modes:  1.  By  the  new  paper, 
which,  referring  to  the  policy,  describes  also  the  goods  as  being 
simply  in  store  No.  39,  Centre  street;  and  2.  By  the  fact  that  the 
defendant  knew  perfectly  where  the  goods  were,  and  insured  them 
there,  or  intended  the  plaintiff  to  suppose  that  it  did  so  insure  them. 
Botsford  V.  McLean,  supra.  If  the  plaintiff  had  said  to  the  defend- 
ant at  its  office,  I  have  removed  my  goods  to  the  third  story,  I  widi 
to  continue  the  insurance  for  one  year,  and  had  paid  it  thirty  dol« 
lars,  which  it  had  received,  it  would  certainly  have  been  liable  in  oMt 
of  a  loss.    The  reference  to  the  first  story  in  the  original  polioj 
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would  haye  been  deemed  to  haye  been  modified  by  the  notice  and 
the  aooeptance  of  the  premium.  The  plaintiff  had  lost  nothing  b; 
taking  a  receipt  which,  so  far  as  it  goes,  sustains  his  yiew  of  the 
case. 

The  only  support  of  this  defense  is  the  position  that,  when  it  ga^o^ 
the  renewd  receipt,  the  defendant  did  not  intend  to  make  any  further 
insurance.  This  cannot  be  sustamed  without  an  imputation  on  it& 
honesty.  It  knew  when  it  took  the  premium  that  something  was 
expected  of  it.  Men  do  not  pay  moneys  to  insurance  companies- 
gratuitously,  without  expectation  of  benefit  or  return*  It  knew,  also^ 
tiiat  the  plaintiff  had  no  property  on  the  first  floor  to  be  protected^ 
The  only  possible  altematiye  is  the  case  claimed  by  the  plaintiff,  to 
wit:  That  the  original  contract  was  understood  and  intended  to  be 
modified  by  applying  the  policy  to  the  goods  on  the  upper  storie& 
Solniea  y.  The  Rutger  Fire  Ins.  (7o.,  3  Eeyes,  416 ;  Mayor  y.  Exchange 
Fire  Ins.  Co.,  id  436 ;  Plumb  y.  Cattaraugus  Co.,  18  N.  Y.  392. 

The  order  for  a  new  trial  should  be  reyersed^  and  judgment 
ordered  for  the  plaintiff  upon  the  yerdict,  with  costs. 

Order  reyersed  and 

'  Judgment  aceordingh/. 


AsHLmr  et  al.  Executors,  y.  Dixov,  appellant. 

(48N.  T.4a0.) 

Breach  i(fec7Uraet — toant  of  priUig^ 

Where  A  has  agreed  to  sell  property  to  B,  G  may,  at  any  time  before  the  title 
has  pawed.  Induce  A  not  to  let  B  haye  the  pToi>erty,  and  to  iell  it  to  himeelf  , 
provided  he  be  gollty  of  no  frand  or  misrepreBentation,  without  incurring 
any  liability  to  B.  In  such  a  case  A  alone  is  liable  to  B  for  the  breach  ol 
contract ;  and  B  cannot  maintain  an  action  against  C  for  damages. 

Action  for  damages  brought  by  the  representatiyes  of  McEachron^ 
leceasedy  plaintiffs,  against  Dixon,  defendant.  It  appeared  that  on 
the  24th  of  January,  1863,  one  Patrick  contracted  to  sell  and  conyey 
to  McEaohron,  plaintiffs'  testator,  certain  premises,  the  deed  to  be 
deliyored  April  1,  and  the  purchase-money  to  be  paid  April  3 ;  that 
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McEachron  contracted  February  10, 1863,  to  sell  and  convey  the 
premises  to  defendant,  the  deed  to  be  delivered  and  purchase-money 
paid  April  1 ;  that  subsequently  defendant  induced  Patrick,  by 
offering  a  larger  price,  not  to  perform  his  contract  with  McEachron; 
that  McEachron  demanded  his  deed  and  tendered  the  purchase- 
money  to  Patrick  on  the  1st  day  of  April,  or  as  soon  thereafter  as 
possible,  but  the  tender  and  demand  were  refused ;  that  defendant 
made  tender  and  demand  of  McEachron  April  1,  under  his  contract; 
that  Patrick  conveyed  the  premises  to  defendant  April  4.  At  the 
trial,  plaintiffs  obtained  a  verdict  for  $566.58.  Judgment  thereon 
was  affirmed  at  general  term.    Defendant  appealed  to  this  oourt 

M,  Fairchild,  for  appellant. 

James  Oibson,  for  respondents. 

Eabl,  0.  If  this  be  treated  as  an  action  to  recover  the  purchase- 
price  of  the  real  estate  which  McEachron  contracted  to  sell  to  the 
defendant,  or  as  an  action  to  recover  the  liquidated  damages  men- 
tioned in  the  contract,  the  action  must  fail,  for  the  reason  that  Mc- 
Eachron did  not  perform,  and  was  not  able  to  perform  on  his  part 

If  the  action  be  treated,  as  it  was  on  the  trial,  as  one  to  recover 
damages  for  a  conspiracy  between  defendant  and  Patrick  to  defraud 
McEachron  out  of  his  contract  with  Patrick,  and  to  prevent  the 
performance  of  his  contract  with  the  defendant,  then  the  action 
must  fail,  because  there  was  not  sufficient  proof  of  such  a  conspiracy, 
and  the  motion  to  nonsuit  the  plaintiffs  should  have  been  granted. 
There  was  no  evidence  which  would  warrant  the  jury  to  find  that 
Patrick  absented  himself  from  home,  or  refused  to  perform  his  con- 
tract with  McEachron,  at  the  instigation  of  the  defendant 

But  even  if  defendant  had  induced  Patrick  not  to  perform  his 
contract,  that  alone  would  not  make  him  liable  to  the  plaintiffs  for 
damages.  He  could  advise  and  persuade  Patrick  not  to  convey  the 
land,  under  his  contract  with  McEachron,  and  could,  by  offering 
mere,  induce  him  to  convey  to  himself,  without  inourring  any  lia- 
bility to  McEachron,  so  long  as  he  was  guilty  of  no  fraud  or  misrep- 
resentation affecting  McEachron.  If  A  has  agreed  to  sell  property 
to  B,  0  may,  at  any  time  before  the  title  has  passed,  induce  A  not  to 
let  B  have  the  property,  and  to  sell  it  to  himself,  provided  he  be 
guilty  of  no  fhiud  or  misrepresentation,  without  incurring  any  lia« 
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bility  to  B ;  A  alone,  in  such  case,  must  respond  to  B  for  the  breadi 
of  his  contract,  and  B  has  no  claim  upon  or  relations  with  0. 
While,  by  the  moral  law,  C  is  under  obligation  to  abstain  from  any 
interference  with  the  contract  between  A  and  B,  yet  it  is  one  of 
those  imperfect  obligations  which  the  law,  as  administered  in  our 
courts,  does  not  undertake  to  enforce.  But  if  0  makes  use  of  any 
fraudulent  misrepresentations  as  to  B,  to  induce  A  to  yiolate  his 
contract  with  him,  then  there  is  a  fraud,  accompanied  with  damages, 
which  gives  B  a  cause  of  action  against  0 ;  as  if  C  fraudulently 
represents  to  A  that  B  had  failed  or  absconded,  or  had  declared  his 
intention  not  to  sell  to  B,  and  thus  induces  A  to  sell  to  another. 

Here  there  is  no  proof  of  any  fraudulent  representations  made 
by  defendant  to  induce  Patrick  to  yiolate  his  contract  with  the 
plaintifib. 

Hence,  I  can  conceive  of  no  theory,  upon  the  facts  as  they  appear 
before  us,  upon  which  this  action  can  be  maintained. 

The  judgment  must  be  reversed  and  new  trial  granted,  costs  to 
abide  event. 

Judgment  reversed. 


SnD,  ai^Uant,  y.  Thb  Ukited  States  Bxpbbss  Oa 

(48N.T.IM.) 

Stpreu  companjf — Ualnlitif  at  "fonoarden." 

4n  express  company  received  at  Chicago  a  package  of  bank  bills  marked,  ao- 
eording  to  the  receipt, "  Bank  of  Dalton,  Georgia,  for  redemption,  which  we 
undertake  to  forward  to  Dalton,  perils  of  navigation  excepted;  and  it  Is 
hereby  expressly  agreed  that"  this  company  ''are  not  to  be  held  liable  for  a 
loss  or  damage  except  as  forwarders  only."  The  company's  line  terminated 
in  New  York.  Meld,  that  it  was  not  the  company's  dnty  to  carry  the  pack- 
age to  Dalton,  present  it  at  the  bank  for  redemption,  and  receive  and  retnm 
the  proceeds,  or,  if  not  redeemed,  to  return  the  package ;  but  that  it  was  the 
company's  duty  simply  to  cany  the  package  to  New  York  and  place  it  in 
the  hands  of  a  conmmtlng  company. 

AcnoN  by  Beed  agaiasfc  The  United  States  Express  Oompany. 
The  principal  question  inrotred  in  the  ease  is  relative  to  the  oon* 
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•traotion  of  the  contract  for  the  carriage  of  a  package  of  bank  bills 
which  defendant  receiyed  of  plaintiff  at  Ohicago.  The  oontract^  aa 
evidenced  by  the  receipt^  was  as  follows: 

*^  Beceived  of  Peter  Beed  one  package,  said  to  contain  cnrrency 
yalaed  at  $904,  and  marked  Bank  of  Dalton,  Georgia,  for  redemption, 
which  we  undertake  to  forward  to  Dalton,  perils  of  navigation  ex- 
cepted; and  it  is  hereby  expressly  agreed  that  the  United  States 
Express  Company  are  not  to  be  held  liable  for  a  loss  or  damage  except 
as  forwarders  only."  Upon  the  left  margin  of  the  receipt  was  the 
following:  **  The  United  States  Express  Company  will  forward  bank 
notes,  gold  and  silver,  merchandise  and  packages,  and  collect  notes, 
drafts  and  accounts,  daily,  between  New  York,  Philadelphia,  Bos- 
ton, Albany,  Buffalo,  Dunkirk,  Cleveland,  Detroit,  Dayton,  Cincin- 
nati, Sandusky,  Toledo,  Chicago,  Bock  Island,  St  Louis,  Iowa  City, 
Kansas  City,  Omaha  City,  and  other  principal  towns  and  cities  of 
the  west  and  south-west,  California  and  Europe.'' 

The  opinion  sufficiently  states  the  other  facts.  A  verdict  for 
plaintiff  was  set  aside  at  general  term,  and  a  new  trial  was  ordered. 
Plaintiff  appealed  to  this  court 

Geo.  N.  Kennedy y  for  appellant 

Sherman  8.  Rogers,  for  respondent 

Orat,  C.  That  the  defendant's  route  from  Chicago,  in  the  direc- 
tion of  Dalton,  Oa.,  terminated  at  the  city  of  New  York,  was  an 
undisputed  fact,  and,  if  it  had  been  necessary  to  prove  that  the 
plaintiff,  at  the  time  of  leaving  his  package  with  the  defendant, 
knew  that  fact,  and  that  the  defendant  had  no  interest  in  or  con- 
trol over  any  route  between  New  York  and  Dalton,  the  evidence 
was  quite  sufficient  to  justify  such  a  finding.  The  fact  that  the 
defendant,  within  four  days  after  the  receipt  of  the  package,  deliv- 
ered it  to  the  Adams  Express  Company  to  be  forwarded  as  directed, 
does  not  seem  to  have  been  questioned  at  the  trial,  nor  was  any 
question  made  as  to  the  responsibility  of  that  company.  All  these 
facts  were  substantially  conceded  by  the  learned  judge  at  the  cir- 
cuit, who  refused  to  recognize  the  general  principle  that  the  obliga- 
tion of  an  express  company  is  simply  to  cany  safely  to  the  end  of 
its  own  route  and  then  deliver  its  freight  in  the  condition  in  which 
t  was  received  to  the  next  carrier  upon  the  line  with  proper  Jireo> 
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tione  (see  2  Bedf.  on  Law  of  Railways  [4th  ed.  J  subd.  14  of  § 
169j  p.  23,  as  applicable  to  this  case),  ^*  because,"  as  he  said,  *'  here  is 
an  express  company  receiving  a  package,  and  giving  a  receipt  to 
carry  it  through  to  Dalton,  Oeorgia;"  and  upon  this  ground  alone 
he  placed  the  plaintiff's  right  to  recover.  Such  was  not  the  lan- 
guage of  the  receipt;  the  undertaking  was  to  forward  the  package 
(not  to  cany  it)  to  Dalton,  and,  by  the  terms  of  the  receipt,  its 
liability  was  expressly  limited  to  that  of  a  forwarder.  If,  therefore, 
its  language  can  be  construed  into  an  undertaking  to  do  otherwise 
than  forward,  or,  in  equivalent  language,  send  it  by  another  safe 
line  from  the  termination  of  its  own  line,  there  should  be  something 
in  the  surrounding  circumstances  indicative  of  the  defendant's 
mtention  that  the  plaintiff  should  understand  from  the  terms  of  the 
receipt  that  it  intended  to  become  liable  for  the  negligence  of  the 
connecting  lines  between  the  termination  of  its  own  line  and  Dal- 
ton, in  which  it  had  no  interest  and  over  which  it  had  no  control 
There  was  not  even  evidence  that  there  were  competing  lines  be* 
tween  Chicago  and  Dalton,  or  any  circumstances,  however  slight, 
contributing  to  the  establishment  of  any  motive  or  interest  which 
could  have  prompted  such  an  undertaking. 

The  charges  from  Ohicago  to  Dalton  were  not  paid,  as  in  the 
case  of  Weed  v.  I%e  Saratoga  atid  Schenectady  Railroad  Company, 
(19  Wend.  636),  and  if  the  contemporaneous  entry  of  the  transac- 
tion, made  in  the  defendant's  books,  had  not  been  erroneously  re- 
jected {Barker  v.  The  K  T.  C.  R.  R,  Co^  24  N.  Y.  599),  it  would 
have  appeared  that  the  defendant's  only  charge  for  its  services  was 
one  dollar,  a  moderate  price  for  transmitting  the  package  over  its 
own  line  from  Ohicago  to  its  termination  in  New  York.  It  was 
urged  that,  by  a  just  interpretation  of  the  language  of  the  receipt, 
it  was  apparent  that  the  defendant's  engagement  was  to  carry  the 
package  to  Dalton,  present  it  at  the  bank  for  redemption,  and  re- 
ceive and  return  the  proceeds,  and,  if  it  was  not  redeemed,  to  return 
the  package.  The  original  receipt  was  not  produced.  Secondary 
evidence  of  its  contents,  furnished  by  the  plaintiff,  was  its  substitute, 
the  accuracy  of  which  was  not  conceded  by  the  defendant.  If  the 
secondary  evidence  is  susceptible  of  the  construction  the  plaintiff 
claims  for  it»  the  court  erred  in  not  permitting  the  defendant  to 
prove  the  contents  of  the  contemporaneous  entry  of  the  transaction, 
in  which  it  did  not  appear  that  the  contents  of  the  package  was  re- 
ceived, and  to  be,  by  the  defendant,  pres^^nted  for  redemption,  in 
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oonnection  with  the  evidence  offered  of  the  custom  of  the  office, 
whenever  the  company  was  to  make  collections,  to  enter  that  fact 
on  its  books  as  a  part  of  the  transaction ;  all  this  had  a  bearing  as 
to  the  accuracy  of  the  copy  of  the  receipt  produced  by  the  defend- 
ant But  assuming  the  copy  to  have  been  accurate,  the  plaintiff's 
construction  of  it  cannot  be  sustained.  The  package  was  directed 
to  the  bank  of  Dal  ton;  the  undertaking  was  to  forward  it  to  that 
bank,  who,  by  the  direction  upon  the  package,  was  made  its  con- 
signee. The  apparent  object  of  the  consignment  was  the  redemp- 
tion of  the  currency  contained  in  it;  redeeming  it  or  seeing  to  its 
redemption  was  a  trust  confided  to  the  consignee.  My  conclusion 
is  that,  by  the  contract,  the  defendant  undertook  to  carry  the 
package  over  its  own  line  and  to  f orwai'd,  or,  in  equivalent  language, 
fiend  it  from  the  termination  of  its  line,  in  the  same  condition  it 
was  received,  by  a  connecting  route;  all  of  which  was  done  by  the 
safe  delivery  of  the  package  to  the  Adams  Express  Company  with 
proper  directions.  Upon  this  ground,  as  well  as  for  the  errors  stated 
in  rejecting  evidence  offered  by  the  defendant,  the  order  granting  a 
new  trial  should  be  affirmed,  and  judgment  absolute  ordered  in 
favor  of  the  defendant,  with  costs  to  be  adjusted. 

Ilmirr,  0.,  delivered  a  dissenting  opinion.    Lott,  0.  C,  also  di«-^ 
Bonted  from  the  resulL 
Order  affirmed,  and  judgment  absolute  against  plaintiff. 


.  Saix  Spbikos  Natiokal  Bake  v.  Wheeleb,  appellant. 

(4BN.Y.«t.) 
OmwierHan — acdderUal  Ion  or  destrucUon. 

Defendant -reeelTBd  bills  of  exchange  for  acceptance,  and,  on  demand  for  them 
XsfXhB  penons  entitled  thereto,  he  looked  for  them,  but  not  finding  them 
eaid  be  might  have  burned  them  up  with  papers  he  considered  of  no  value. 
UMpXYitX  ^  was  not  liable  in  trover,  tliere  being  no  evidence  3f  a  voluntary 
•or  intentional  destruction  or  loee  of  tlie  bills. 

AcnoK  for  the  conyersaon  of  three  drafts  or  bills  of  exohnLga 
The  opinion  states  the  facts.  A  judgment  in  favor  of  plaintiff  wat 
affirmed  at  general  tenn.    Defendant  appealed. 
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W.  B.  Sndih,  for  appellant 
Hunt  J  Oreen,  for  respondent 

HiTNT,  0.  The  advantage  of  an  action  in  troyer,  rather  than  an 
action  in  assumpaity  in  the  collection  of  a  debt^  i&  apparent  It  givea 
a  right  to  hold  to  bail  during  the  pendency  of  the  action,  and  a  right 
of  imprisonment  upon  an  executiony  in  addition  to  the  usual  resort 
to  the  property  of  the  defendant  To  procure  this  advantage  the 
plaintiffs  have  passed  by  their  plain  and  obvious  remedy  of  an  action 
against  the  defendant  for  a  breach  of  contract,  and  have  brought 
an  action  of  trover.    The  question  is,  whether  they  can  sustain  it 

During  the  autumn  of  1865,  the  defendant  being  indebted  to  the 
firm  of  Jaycox  &  Oreen  in  the  sum  of  $1,012.18,  that  firm  drew  upon 
him  for  the  amount,  in  three  several  bills  of  exchange,  at  one  month 
each.  These  bills  were  discounted  by  the  plaintiff  at  about  the  time 
of  their  several  dates,  and  had  all  matured  before  the  30th  day  oi 
December.  On  that  day  one  of  them  had  been  due  two  and  a  half 
months,  the  second  nearly  two  months,  and  the  last  a  few  days. 
These  drafts  were  severally  transmitted  by  the  plaintiff  to  the  defend- 
ant for  acceptance  and  payment,  he  being  engaged  in  the  business 
of  a  banker  also.  Before  the  30th  of  December  the  defendant  failed 
and  made  an  assignment  On  that  day  the  plaintiff's  agent  demanded 
of  him  the  drafts  in  question.  He  replied  that  he  thought  he  had 
returned  them  to  the  plaintiff.  Upon  reflection  and  examination  he 
stated  that  he  could  not  find  them,  and  that  he  might  have  burned 
them  up  in  destroying  other  papers  that  he  considered  of  no  valuer 
It  was  not  pretended  by  any  witness  that  the  defendant  asserted  any 
title  to  the  bills,  or  claimed  any  right  to  hold  or  retain  them*  There 
was  no  reason  to  doubt  the  accuracy  of  the  defendant's  statement 
The  judge  finds  that  they  were  lost,  mislaid  or  destroyed,  through 
the  negligence  of  the  defendant  He  also  finds  that  ho  '^  converted 
the  same." 

To  authorize  the  action  of  trover,  two  things  are  necessary: 
1.  Property  in  the  plaintiff  with  a  right  of  possession ;  and  2.  A 
conversion  by  the  defendant  of  the  thing  to  his  own  use.  This  con* 
version  consists  of  the  appropriation  of  the  thing  to  the  party's  owa 
use  and  beneficial  enjoyment,  or  in  its  destruction,  or  in  exercising 
dominion  over  it  in  defiance  of  the  plaintiff's  right,  or  in  withhold* 
ing  it  under  a  claim  of  title.    1  Grecnl.  Ev.,  §  642,  and  cases  cited. 
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The  destruotion  referred  to  as  constituting  a  conrersion  is  an  inten- 
tional destruction,  not  an  accidental  act  Thu%  a  misdeliyery  of 
goods  by  a  bailee  is  a  conversion.  Id.,  and  Denting  y.  Barclayy  2  B, 
&  A.  702 ;  8eyd  y.  Hay,  4  T.  R  260.  But  the  accidental  lose  by 
the  carrier  is  not  Ross  v.  Johns,  5  Burr^  2825 ;  Dtoighl  y.  Benion, 
i  Pick.  50.  A  wrongful  sale  is  a  conYersion,  but  a  purchase  in  good 
faith  is  not  in  the  first  instance  a  con  version.  Id.,  §  642.  The  acci- 
dental loss  or  destruction  of  an  article  by  one  lawfully  in  its  posses- 
sion has  never  been  held  to  be  a  conversion.  Bromley  v.  Coxwell,  2 
B.  &  P.  438  ;  Cairns  v.  Bleecker,  12  J.  R  800  ;  Jervis  v.  JolliffSj 
6  id.  9. 

In  Laplace  v.  Aupox,  1  Johns.  Gas.  407,  cited  to  the  contrary,  it 
appeared  that  the  goods  had  been  placed  in  the  defendant's  pos- 
session, and  had  been  sold  by  him,  contrary  to  the  orders  of  the 
owner.  Their  subsequent  loss  on  the  voyage  on  which  they  were 
shipped  was  held  to  make  no  difference.  The  defendant  was  guilty 
of  a  direct  act  of  conversion  and  the  action  was  well  brought 

On  the  question  whether  trover  will  lie  to  recover  bills  of  exchange 
situated  like  these,  two  cases  have  been  cited,  viz. :  Treuttel  v.  Baran- 
don,  8  Taunt  (4  E.  C.  L .)  33,  and  Bva)ts  v.  Kymer,  1  Bar.  &  Ad.  528. 
Neither  of  these  cases  resembles  the  one  before  us  in  its  essential  ele* 
ments.  In  Treuttel  v.  Baranden,  the  plaintiffs  were  the  owners  of  the 
several  bills  of  exchange,  drawn  resi)ectively  by  Gorton  and  G.  Cress- 
wich  upon  Spears,  indorsed :  "  Pay  to  I.  P.  De  Rouse,  Esq.,  or  order, 
fur  accouut  of  Messrs  Treuttel  &  Wentz."  These  bills  were  placed  or 
left  by  the  plaintiff  in  the  hands  of  De  Bouse  as  their  agent,  to  be 
used  for  the  plaintiffs,  and  as  directed  by  them.  De  Bouse  nego- 
tiated them  as  security  for  his  private  loan.  The  plaintiffs  demanded 
the  bills,  and,  upon  refusal,  brought  trover  for  their  recovery.  The 
defendants  claimed  to  have  obtained  the  bills  by  purchase  from  De 
Rouse,  and  insisted  upon  the  validity  of  their  title.  The  court  held 
that  the  form  of  the  indorsement  gave  sufficient  notice  that  the  bills 
were  property  of  the  plaintiffs,  and  gave  judgment  for  their  value. 
The  case  varies  from  the  one  before  us,  in  the  important  particulars 
that  the  bills  were  still  in  existence,  and  that  the  defendants  obtained 
possession  of  them  without  just  right,  and  insisted  upon  their  own- 
ership. 

In  the  case  of  Evans  v.  Kymer,  the  bill  was  drawn  by  Ncvett  upon 
the  plaintiff,  accepted  by  him,  and  retained  by  Nevett  in  his  posses- 
Bit)ii  for  the  convenience  of  the  plaintiff,  and  to  be  used  as  by  liim 


MAY  TEBM,  1872.  557 


Salt  SpringB  NatUuuJ  Buik  t.  Wheeler. 


directed.  Neyett  negotiated  the  bill  to  the  defendant  for  ralae,  but 
with  knowledge  of  all  the  facts.  The  defendant  claimed  the  right 
to  hold  the  bilL  TroTcr  was  brought  for  the  bill,  and  the  chief 
defense  was  that  the  plaintifl  himself  never  had  sufficient  property  in 
the  bill  to  maintain  troyer.  The  action  was  maintained;  Lord 
TfiNTEBDSK  closing  his  opinion  with  this  remark :  ^'  The  jury  here 
were  directed  to  find  the  yalue  of  the  bill,  in  case  they  found  their 
^  erdict  for  the  plaintifl.  If  the  defendant  deliver  up  the  bill,  nom- 
inal damages  may  be  entered  on  the  record."  This  case  is  authority 
that  the  plaintifl  here  had  sufficient  property  in  the  bills  to  sustain 
the  action^  which,  indeed,  upon  the  facts  as  found,  is  too  clear  to 
need  any  authority.  It  establishes  nothing  else  pertinent  to  the  case 
before  us.  Demand  and  refusal  do  not  establish  a  conversion  to  the 
defendant's  own  use,  where,  as  in  this  case,  it  appears  that  at  the 
time  of  the  demand  the  bills  were  not  in  existence.  They  had  been 
previously  and  accidentally  destroyed.  The  failure  to  deliver  that 
which  is  not  in  being  and  cannot  be  delivered,  furnishes  no  evidence 
of  an  appropriation  by  the  defendant.  Murray  v.  Burling^  10 
Johns.  172,  and  Decker  v.  Mathews^  12  N.  Y.  313,  are  cases  where 
the  party  sued  had  wrongfully  transferred  the  bill,  and  received  and 
applied  the  proceeds  to  his  own  use.  They  furnished  no  authority 
upon  the  case  before  us,  which  is  one  of  an  accidental  loss  or  destruc- 
tion of  the  bill,  no  money  being  received  upon  it.  Upon  all  of  the 
authorities  I  have  been  able  to  consult,  my  judgment  is  that  there 
was  no  evidence  of  any  conversion  of  thes«^  bills.  There  was  never 
any  denial  of  the  plain  tifl's  property ;  there  was  no  claim  of  property 
in  the  defendant;  there  is  no  evidence  of  a  voluntary  or  intentiontd 
destruction  of  them. 

I  see  no  reason  why  the  plaintifl  should  not  be  left  to  the  remedies 
upon  contract  that  are  open  to  it.  By  the  statute  of  this  State 
(1  Revised  Statutes,  769,  §  11),  "Every  person  upon  whom  a 
bill  of  exchange  is  drawn,  and  to  whom  the  same  is  delivered  for 
acceptance,  who  shall  destroy  such  bill,  or  refuse  within  twenty-four 
hours  after  such  delivery,  or  within  such  other  period  as  the  holder 
may  allow,  to  return  the  bill  accepted  or  non-accepted  to  the  holderi 
shaJl  be  deemed  to  have  accepted  the  same.*'  This  statutory  pro- 
vision is  in  affirmance  of  the  common  law,  which  holds  that  when  a 
till  is  left  with  a  drawee  for  acceptance  and  retained  by  him  beyond 
a  reasonable  time,  the  bill  is  to  be  deemed  accepted.  So  if  the  bill 
bo  destroyed  by  the  drawee  while  in  his  hands.     Harvey  v.  Martin^ 
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1  Gamp.  425;  «7mmm  t.  Ward,  1  Bar.  &  Aid.  667,  662;  Edwards  on 
BillB,  396;  Bayley  on  Bills,  oh«  6,  §  1,  p.  100. 

I  see  no  reason  again  why  the  defendant  is  not  liable,  upon  his 
implied  promise  to  present  the  bill  for  aoeeptanoe^  to  receive  and 
transmit  the  money  if  paid,  and  in  case  of  refusal  to  accept  or  of 
non-payment,  to  notify  the  plaintiff.  The  transmission  to  him  and 
the  receipt  for  this  purpose  render  him  liable  for  the  breach  of  this 
duty. 

I  am  of  the  opinion  that  the  judgments  should  be  reyersed  and 
Df^  trial  ordered,  costs  to  abide  the  event. 


Hills  v.  Plage,  appellant 

(48N.  Y.fiSO.) 

FnmUmofji  noU  ^LiabUity  of  maker  token  paf^abk  (U  «  bamk^ 

m 

k  promlsBOiy  note  payable  at  a  bank  was  presented  for  paTment  by  the  holder 
at  eleven  o'clock  on  the  day  it  was  due,  but  it  was  not  then  paid.  The  maker 
between  eleven  and  twelve  o'clock  of  the  same  day  put  funds  in  the  bank, 
and  gave  instructions  to  have  the  note  paid  on  presentation.  After  that  it 
was  not  presented  again,  although  it  was  the  custom  to  allow  until  three 
o'clock  for  payment  of  such  notes.  The  maker  subsequently  withdrew  the 
funds  from  the  bank.  In  an  action  by  the  holder  agaiuRt  the  maker,  held, 
that  the  maker  was  liable,  and  the  money  not  having  been  brought  into 
court,  the  holder  was  entitled  to  judgment  with  costs. 

Action  on  a  promissory  note  brought  by  the  indorsee  against  the 
maker.  The  opinion  states  the  facts.  Judgment  in  favor  of  plaintiff 
vras  affirmed  at  general  term.    Defendant  appealed  to  this  court 

ff.  O.  PlacBy  for  appellant 
J.  R.  HiUsy  for  respondent 

Lon,  0.  0.  The  evidence  given  on  the  trial,  most  favorably 
construed  to  the  defendant^  does  not  prove  jmyment  or  establish 
facts  sufficient  to  bar  a  recovery  for  damages  and  costs,  as  well  as 
the  principal  of  the  note. 
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It  shows  that  the  note  was  presented  for  payment  on  behalf  of 
the  plaintifi  at  the  Hanoyer  National  Bank,  where  it  was  made  pay- 
able^  abont  eleven  o'clock  of  the  day  it  fell  due,  and  that  it  was  not 
then  paid;  that  the  defendant,  on  being  notified  of  the  fact  by  the 
cashier,  immediately  thereafter,  between  eleyen  and  twelve  o'clock^ 
''put  funds  in  the  bank  and  gave  instructions  to  have  it  paid  on 
presentation.'^ 

It  was  not  presented  for  payment  to  or  at  the  bank  or  to  the 
plaintifi^  at  any  time  or  place  after  the  funds  were  so  left,  bc^fore  the 
commencement  of  this  action. 

The  cashier  of  the  said  bank,  on  being  asked  ^^  what  is  the  custom 
of  banks  in  the  city  of  Kew  York  in  reference  to  presenting 
notes  ?  "  answered,  ^*  that  the  custom  is  to  present  a  note  for  pay- 
ment between  ten  and  three  o'clock,  but  a  man  haa  until  three 
o'clock  to  pay  his  note,  and  it  cannot  be  protested  until  after  three 
o'clock."  He  also  stated  that  ordinarily  notes  are  presented  between 
ten  and  three  o'clock,  and  if  a  note  is  not  paid  on  the  first  presenta- 
tion thereof,  that  it  is  necessary  to  present  it  again  for  the  second 
time,  according  to  custom,  and  that  '^the  notary  never  goes  until 
three  o'clock." 

It  is  clearly  established,  by  the  preceding  statement,  that  the  note 
in  question  was  never  in  fact  paid  to  the  plaintiff,  but  it  is  shown, 
on  the  contrary,  that  the  funds  which  were  left  at  the  bank,  to  be 
applied  to  its  payment  on  presentation,  were  shortly  thereafter 
actually  withdrawn  by  the  defendant  himself. 

There  is  no  ground  for  the  theory  or  claim  of  the  defendant's 
counsel,  that  ''the  parties  agreed  in  the  note  to  make  the  Hanover 
Bank  the  mutual  receiving  agent,  and  a  payment  to  that  agent  on 
the  third  day  of  grace  of  the  $230  to  pay  the  note,  and  an  acccptauce 
of  that  by  the  agent,  was  a  payment  of  the  note,  and  the  maker  had 
then  discharged  his  obligation,  and  the  holder  had  only  to  go  to  the 
common  agent,  the  bank,  and  receive  the  money." 

The  bank  was  in  no  sense  the  plaintiff's  agent  for  the  collection 
of  the  note,  or  the  receipt  of  the  amount  due  thereon,  or  otherwise. 

It  was  named,  in  the  connection  in  which  it  was  used,  merely  as 
the  plizce  where  its  business  was  transacted,  for  the  purpose  of 
making  payment  of  the  note  there,  without  conferring  or  intending 
to  confer  any  power,  authority  or  duty  on  the  association  itself  in 
reference  thereto. 

Such  designation  did  not  make  it  incumbent,  as  a  precedent  coa* 
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ditioii,  to  create  a  liability  or  obligation  by  the  maker  of  the  note  to 
pay  it  or  to  give  a  right  of  a  recovery  thereon,  that  it  shoold  be 
presented  at  that  particular  place  for  payment  The  effect  or  con- 
aequence  of  an  omission  or  failure  to  make  such  presentment  was 
not  to  exonerate  the  maker  from  his  promise  to  pay  what  he  had 
•greed,  but  only  to  relieve  him  from  damages  in  case  he  was  ready 
«t  the  time  and  place  appointed  to  pay  it,  and  there  was  no  one 
there  to  receive  the  money.  Such  readiness  is  considered  equivalent 
to  a  tender  of  the  sum  payable,  and  an  answer  pleading  that  &ct, 
and  a  payment  of  the  money  due  into  court,  would  be  a  bar  to  a  re- 
covery of  interest  and  costs,  but  not  to  the  cause  of  action. 

This  principle  is  settled  by  the  decisions  in  Wolcott  v.  Van  Sani* 
voordy  17  Johns.  248,  and  CaldtoeU  v.  Gasstdy,  8  Oow.  271. 

The  cudtom  referred  to  by  the  cashier  does  not  interfere  with  that 
principle.  It  evidently  does  not  affect  the  maker's  liability.  It 
only  shows  that  the  usual  banking  hours  are  allowed  him  to  make 
his  payment,  and  that  his  note  cannot  be  protested  till  they  have 
passed. 

Assuming  that  the  leaving  of  the  money  in  the  bank,  after  the 
demand  made  by  the  plaintiff,  was  sufficient  proof  of  his  readiness 
to  pay  the  note,  and  is  to  be  considered  as  a  tendei  of  payment  in 
due  time,  yet  he  has  entirely  failed  to  show  that  he  ever  brought 
the  money  into  court ;  and  as  a  protest  is  never  necessary  to  charge 
or  hold  the  maker,  it  follows,  from  the  views  above  expressed,  that 
the  plaintiff  was  entitled  to  recover  the  amount  of  the  note  with  in- 
terest; and,  there  being  no*disputed  questions  of  fact,  the  court  was 
authorized  to  give  a  direction  to  the  jury  to  find  a  verdict  in  favor 
of  the  plaintiff,  for  both  principal  and  interest. 

It  is,  therefore,  unnecessary  to  consider  the  sufficiency  of  the  ex- 
ception to  that  direction,  so  far  as  it  related  to  the  right  to  recover 
interest,  or  what  was  the  effect  of  the  presentment  of  the  note  and 
the  refusal  to  pay  it  before  the  deposit  of  the  funds  to  meet  it  The 
{udgment  appealed  from  must  be  affirmed,  with  costs. 

Judgftimi  affirmea. 
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Febnandbz  v.  Thb  Great  Westerk  Iksurakcb  Oo.,  appellant 
Same  v.  The  New  York  Mutual  Insurance  Go.,  appellant 

(48N.Y.87L) 

Marine  inmranee — deviation 

A  policjr  of  Insurance  was  issned  on  a  vessel  undergoing  repairs  in  New  York 
"  at  aud  from  New  York  to  Havana."  On  the  completion  of  the  repairs,  the 
▼essel  went  on  a  trial  trip  to  Elizabethport,  sixteen  miles  distant,  and  to  take 
in  coal.  She  returned  to  New  York,  and  sailed  thence  to  Havana.  BM,  a 
deviation  so  as  to  avoid  the  policy. 

Actions  on  two  policies  of  marine  insurance,  brought  by  Antonio 
B.  Fernandez  et  al.,  plaintiffs  in  both  actions,  against  The  Great 
Western  Insurance  Co.,  defendant,  in  one  action,  and  The  New  York 
Mutual  Insurance  Go.,  defendant,  in  the  other. 

The  policies  were  issued  to  the  amount  of  17,500,  for  a  premium 
of  1375,  on  the  vessel,  her  tackle,  apparel  and  furniture,  **  at  and 
from  New  York  to  Havana,"  and  declared  that  the  adventure  should 
continue  until  the  vessel  should  be  safely  arrived  at  Havana,  and  be 
there  safely  moored  twenty-four  hours.  At  the  time  the  insurance 
was  effected,  the  vessel  was  undergoing  repairs  in  New  York.  But 
on  the  completion  of  the  repairs  she  made  a  trial  trip  to  Elizabeth- 
port,  New  Jersey,  about  sixteen  miles  distant,  and  to  take  in  coaL 
She  returned  to  New  York,  and  sailed  thence  to  Havana,  and  was 
lost  on  the  voyage.  Judgment  for  plaintiffs  was  affirmed  at  general 
term,  and  new  trial  denied.  Defendants  appealed,  in  both  cases,  to 
this  court. 

Joseph  H.  Choatey  for  Great  Western  Insurance  Oa 

R.  8.  Emmett,  for  New  York  Mutual  Insurance  Oa 

Richard  Huntley,  for  respondent. 

LoTT,  G.  G.  Assuming  that  the  policies  on  the  vessel  insured 
continued  in  force  till  the  6th  day  of  April,  after  their  respectiye 
dates,  her  trial  trip  to  Elizabethport  on  that  day  avoided  them  and 
discharged  the  defendant  from  liability  for  any  subsequent  loss.    The 
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vessel  was  insured  "  at  afidfrom  New  York  to  HavanaJ'^  This  insnr* 
ance  imposed  a  liability  on  the  defendants  from  the  time  it  was 
effected,  and  was  to  continue  till  the  arrival  of  the  vessel  at  Ilavana, 
allowing  her  to  remain  a  reasonable  time  at  New  York,  preparatory 
to  sailing  for  her  place  of  destination.  A  continuous  and  indivisi- 
ble risk  was  contemplated,  and  for  that,  one  single  premium  was; 
fixed  and  agreed  to  be  paid.  There  was  no  division  or  apportion- 
ment of  that  premium  applicable  to  separate  and  distinct  risks,  ona 
having  reference  to  the  vessel  during  her  stay  in  New  York;  and 
the  other  to  perils  after  her  depariiure.  The  provision  in  the  policies 
that  the  adventure  upon  her  was  to  begin  "  at  and  from  "  New  York, 
and  so  contmue  and  endure  until  her  safe  arrival  at  Havana,  and 
being  moored  there  for  twenty-four  hours  in  good  safety,  clearly 
defines  when  the  liability  was  to  commence,  and  shows  that  it  should 
be  continuous  from  that  time  until  the  period  fixed  for  its  termina- 
tion. 

A  departure  from  New  York,  except  on  the  voyage  to  Havana,  is 
inconsistent  with  that  provision  and  the  continuity  of  risk  contem- 
plated by  it,  and  the  subsequent  clause  providing  that  it  should  and 
might  be  lawful  for  the  said  vessel,  on  her  voyage,  to  proceed  and. 
sail  to,  touch  and  stay  at  any  port  or  places,  if  thereunto  obliged  by 
stress  of  weather  or  other  unavoidable  accidents,  without  prejudicd* 
to  the  insurance,  declares,  by  necessary  implication,  that  a  deviatio]> 
for  any  other  cause  would  be  unauthorized,  and,  consequently,  could 
not  be  made  without  impairing  the  claims  of  the  assured.  Eliza* 
be th  port  was  not  a  part  of  or  within  the  port  or  harbor  of  New- 
York,  but  is  in  the  State- of  New  Jersey,  distant  sixteen  or  twenty- 
miles  from  New  York,  and  not  in  the  ordinary  course  of  a  voyage- 
to  Havana,  and  no  necessity  is  shown  for  proceeding  to  that  place^ 
either  for  making  a  trial  trip  or  taking  in  coal.  That  voyage  must,, 
in  the  absence  of  any  proof  to  warrant  it,  be  considered  as  voluntarily 
made,  and  in  violation  of  the  terms  and  conditions  upon  which  the* 
liability  of  the  defendants  was  assumed.  It  was  entirely  distinct 
from  and  unconnected  with  the  voyage  insured.  Although  the  ves- 
sel returned  to  New  York  and  afterward  sailed  for  Havanl^  that  was- 
not  the  voyage  in  the  contemplation  of  the  parties  or  intended  to  be- 
insured,  when  the  insurance  was  effected.  They  acted  and  made- 
their  contract,  having  reference  to  the  facts  and  circumstances  exist* 
.ng  at  that  time.  The  vessel  was  then  nearly  ready  for  sea.  It  woe 
exi*ected  that  she  would  sail  in  a  few  days,  and  that  on  leaving  New 
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York  she  would  proceed  direct  on  her  voyage  to  HaTana.  There  is 
not  the  least  foundation  or  any  plausible  color  to  justify  the  conclur 
«on  or  any  inference  that  either  party^  when  r^erring  to  the  adven- 
ture ^^at  and  from  New  York,"  described  in  the  policies^  had  refei- 
•ence  to  or  could  have  meant  one  that  should  begin  after  the  vessel 
had  sailed  therefrom  and  again  returned  thereto,  subsequent  to  a 
voyage  to  another  place  or  port;  or,  in  other  words,  that  it  should 
begin  after  an  independent  and  intermediate  voyage  had  been  made 
and  entirely  completed.  It  is  also  clear  that  when  the  vessel  was  at 
Elizabethport  she  was  neither  at  New  York  nor' on  a  voyage  there- 
from to  Havana,  and  consequently  the  policies  had  at  that  time 
ceased  to  protect  her,  and  nothing  that  subsequently  occurred  could 
restore  the  obligation  of  the  underwriters  and  again  renew  their  lia- 
bility, without  their  consent  It  follows,  from  the  preceding  con- 
siderations, that  there  was  such  a  deviation  from  the  voyage  insured 
lis  to  discharge  the  defendants  from  their  liability  under  the  policies. 
Their  motions  for  the  dismissal  of  the  complaint  should  therefore 
have  been  granted,  and  the  judgments  were  erroneously  ordered 
against  them. 

It  is,  however,  proper  to  refer  to  the  opinion  of  the  majority  of 
the  court  below  on  ordering  judgment  for  the  plaintrSa  MoisiSLL, 
J.,  by  whom  it  was  given,  says:  "Although  the  underwriters  are 
discharged  if  the  loss  occurs  upon  a  policy  '  at  and  from '  a  port  of 
departure  while  the  vessel  is  away  from  such  port  for  any  unexcused 
purpose,"  yet  they  will  not  be  absolved  if  the  vessel  returns  in  safety 
«nd  is  afterward  lost  upon  her  voyage ;  and  one  reason  is  that  the 
policy  covers  two  risks,  one  at  the  port  of  departure  and  the  other 
from  such  port  upon  the  voyage  to  the  port  of  destination.  These 
risks  are  wholly  independent  and  distinct  from  each  other.  The 
former  insures  against  the  enumerated  perils  while  the  vessel  lies  in 
port,  and  if  she  is  taken  from  such  port  for  any  unjustifiable  pur- 
pose, and  is  lost  while  absent  from  such  port,  the  obligation  of  the 
insurers  is  at  an  end.  The  latter  risk  is  limited  to  the  voyage,  and 
takes  effect  upon  the  departure  of  the  vessel.  If,  at  that  time,  no 
loss  has  occurred,  the  contract  continues  binding." 

That  construction  cannot  be  sustained.  No  case  or  authority  ia 
«ited  to  support  it,  and  the  court  concedes  that  it  is  opposed  to  and 
.adverse  to  the  decision  in  Brown  v.  Taifleur,  4  Add.  &  EL  241;  31 
-Eng.  C.  L.  60. 

In  that  case  the  insurance  was  on  a  ship  **  at  and  from  her  port  of 
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lading  in  Korth  America  to  LiyerpooL''  After  she  had  taken  a 
part  of  her  cargo  on  board  at  one  port,  she  sailed  to  another  in  the 
same  bay  of  the  8ea»  described  by  different  witnesses  as  five  and 
seven  miles  distant,  but  not  in  the  line  of  voyage  to  Liverpool  to 
complete  her  loading.  After  remaining  there  three  weeks,  and 
taking  in  additional  cargo,  she  returned  to  the  port  whioh  she  had 
left  to  receive  provisions,  water  and  wood,  and  to  be  got  ready  for 
sea.  Nine  days  afterward  she  sailed  for  Liverpool,  and  was  lost  on 
the  voyage. 

It  was  held  (Lord  Dekhah,  0.  J.,  and  Pattebson,  Williamb 
and  GoLEBiDGE,  JJ.,  seriatim,  giving  opinions),  that  the  port  where 
she  commenced  loading  was  her  port  of  lading,  within  the  meaning 
of  the  policy,  and  that  her  departure  therefrom  to  another  port,  as 
above  stated,  was  a  deviation,  and  avoided  the  policy. 

The  same  principle  was  decided  by  the  supreme  couxt  of  this 
State  in  Vos  v.  Robinsoriy  9  Johns.  192.  In  that  case  the  voyage 
insured  was  "at  and  from  Port  Plata,  St  Domingo,  to  New  Yorl^'' 
and  the  vessel  covered  by  the  policy  was  shipwrecked  and  lost  in 
going  from  Port  Plata  to  Susua.  She-had  a  permit  from  the  gov- 
ernment at  Port  Plata  to  go  to  Susua  for  the  loading  of  mahogany, 
and  would  have  been  obliged  to  return  to  Port  Plata  for  her  clear- 
nnce.  Susua  was  included  within  the  revenue  district  of  Port  Platap 
and  about  four  leagues  east  therefrom.  It  was  held  that  Port  Plata 
proper  was  the  port  of  departure,  and  that  there  was  a  deviation 
from  the  voyage  insured.  It  will  be  seen  that  the  vessel  had  not 
cleared  for  New  York,  and  consequently  was  not  in  the  course  of 
her  voyage  there  at  the  time  of  her  loss,  but  that  she  had  to  return 
to  Port  Plata,  her  port  of  departure.  The  result  of  the  decision^ 
therefore,  is,  that  the  policy  ceased  to  be  binding  and  effectual  after 
the  vessel  left  that  port,  although  for  a  temporary  object  and  pur- 
pose only,  and  with  the  intention,  on  the  part  of  her  master,  to 
return  thereto;  and  it  affirms  the  proposition  above  stated  by  me^ 
that  the  vessel  insured,  under  the  policies  in  question,  was  not  pro- 
tected or  covered  by  them  when  she  was  at  Elizabethport  See, 
also,  1  Phil,  on  Ins.,  §  1000;  2  Pars,  on  Ins.,  7,  46-52. 

Without  further  citation  of  authorities,  a  perfect  answer  to  the 
position  that  the  policy  covered  two  risks,  independent  and  distinct 
from  each  other,  exists  in  the  fact  that  there  is  but  one  eingh  and 
entire  premium.  What  portion  of  this  was  applicable  to  the  risk  on 
the  vessel  while  in  port,  and  what  portion  on  that  during  hei 


MAY  TEBM,  1872.  575 


CaIUiib  Y.  Smith. 


foyage?  It  is  impossible  to  say.  It  may  also  be  asked  if  there 
were  two  risks,  how  much  was  the  amount  insured  on  each  risk  f 
Certainly  not  the  whole  sum  of  17,500  specified  in  the  polidesy  and 
there  is  no  means  of  determining  the  proportion;  and  if^  for  any 
causCy  the  plaintifib  should  haye  become  entitled  to  a  return  of  a 
portion  of  the  premium  on  either  risk,  how  much  would  hare  been 
returnable? 

I  forbear  to  pursue  these  inquiries  or  the  further  consideration  of 
the  question.  If  it  be  conceded  that  there  were  separate,  distinct 
and  independent  risks,  the  fact  does  not  benefit  the  plaintiffs.  It 
would  then  follow,  as  a  practical  result,  that  there  are,  in  effect,  two 
policies,  one  on  the  yessel  while  in  port  ^  at  New  York,''  and  the 
other  on  her  voyage  "from  New  York."  The  latter,  under  the  facts 
disclosed  in  the  case,  never  attached.  The  voyage  to  Elizabethport 
clearly  is  a  bar  fatal  to  a  recovery.  That  was  a  new,  distinct,  differ- 
ent and  intermediate  voyage,  not  in  contemplation  of  the  parties  at 
the  time  their  contract  was  made,  and  it  operated  as  an  abandon- 
ment of  the  voyage  insured.  See  8  Kent  (5th  ed.),  817;  Parsons^ 
Mercantile  Law,  p.  457. 

Having  reached  the  conclusion  that  the  judgments  appealed  from 
are  erroneous,  on  a  ground  common  to  both  cases,  I  do  not  deem  it 
necessary  to  consider  the  effect  of  the  bill  of  sale  from  the  plain* 
tiSa  to  Kain,  nor  any  of  the  other  questions  raised  on  the  trial 

The  judgments  must  be  reversed  and  a  new  trial  ordered  on  thi 
ground  stated,  costs  to  abide  the  event. 

HusT,  0.,  delivered  a  concurring  opinion. 

Judgment  r0if$r$kL 


Oalkikb,  appellant,  v.  Suth. 

(tfN.T.Cli.) 

PmrPnerMp.    F^aud.    Astignm&ni  of  c(Hue  of  acUtm. 

h  parteor  made  Us  promlssorjr  note  and  indorsed  It  hi  the  firm  name  wtthovt 
hifl  oopartneis*  knowledge  or  consent,  in  payment  of  an  individnal  debt  ta 
defendant,  who  took  the  note  with  knowledge  of  the  facts,  and  in  order  la 
bind  the  finn.  ludorsed  it  before  maturitj'  to  a  Inma  fide  holder  for  valiiii 
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The  note  web  paid  ont  of  the  firm  asseta.  SM,  that  defendant  was  guilty 
of  a  fraud  for  which  he  was  liable  in  damagea ;  bat  tliat  the  fraod  was  not 
upon  tlie  firm,  but  upon  the  indlTidual  partners,  who  did  not  consent  to  tfap 
indorsement  of  the  note,  and  that  the  cause  of  the  action  against  defendant 
did  not  pass  to  plaintiffs  by  a  general  assignment  of  the  assets  of  the  firm,  or 
by  a  conveyance  to  plaintiffs  of  the  firm  interest  of  a  partner  injured  bj  the 
fraud. 

Action  by  James  Calkins  et  al.  against  James  M.  Smith.  It 
Appeared  that  in  April,  1861,  0.  W.  Orannis,  James  Calkins,  G.  A. 
Scroggs  and  RoUin  Germain  entered  into  partnership  under  the 
name  of  Germain  ft  Co. ;  that  in  May,  1862,  Bollin  Germain  made 
two  promissory  notes  payable  to  the  order  of  Germain  ft  Co.,  and 
indorsed  them  to  defendant  in  the  firm  name  without  the  knowl- 
edge or  consent  of  his  copartners,  and  in  payment  of  indiridoal 
debts  dne  by  Itollin  Germain  to  estates  of  which  defendant  was 
execntor  and  administrator;  that  defendant  took  the  notes  with 
knowledge  of  the  facts,  and,  in  order  to  bind  the  firm,  indorsed  them 
before  maturity  to  the  New  York  and  Erie  Bank,  which  took  them 
bona  fide  and  for  yalue,  and  defendant,  with  the  proceeds,  paid  the 
amount  of  the  debts  due  the  estates;  that  in  September,  1862,  an 
action  was  commenced  to  dissolve  the  firm  and  a  receiver  was 
appointed,  the  notes  were  presented  to  the  receiver  and  paid  by 
order  of  the  court  out  of  the  assets,  and  the  receiver  subsequently, 
and  under  order  of  the  court,  assigned  the  remaining  assets  to 
plaintiffs;  that  C.  W.  Grannis  assigned  his  interest  in  the  firm 
property  to  plaintiffs ;  that  Germain  and  Scroggs  also  assigned  their 
interest  in  the  firm  property  to  plaintiffs.  Judgment  in  favor  of 
defendant  was  affirmed  at  general  tenn.  Plaintiffs  appealed  to  this 
court. 

C.  C.  Torrance,  for  appellants. 

John  Ganson,  for  respondents. 

Earl,  C.  I  propose  to  consider  in  this  case  but  one  question, 
which  I  regard  as  decisive  of  this  appeal  When  Germain  indorsed 
the  name  of  Germain  ft  Co.  upon  the  notes,  without  the  knowl- 
edge or  consent  of  his  copartners,  to  pay  his  private  debt,  he 
undoubtedly  committed  a  fraud  upon  them;  and  if  the  defendant 
aided  in  this  fraud  by  transferring  the  notes  to  a  bona  fide  holder. 
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who  could  enforce  them  against  all  members  of  the  firm*  he  wm 
also  guilty  of  a  fraud,  and  liable  to  the  copartners  of  Oemiain  for 
all  the  damage  he  occasioned  to  them.  But  the  fmud  was  not  upon 
the  firm.  It  was  upon  the  three  partners  who  did  not  consent  to 
the  indorsement.  Oermainy  who  made  the  indorsement,  was  not 
defrauded,  and  the  fiim  could  not  have  sued  to  recover  damages  for 
the  fraud. 

I  am  inclined  to  think  that  the  fraud  was  not  a  joint  fraud  for 
which  the  three  partners  could  unite  in  a  common-law  action.  But 
it  was  a  fraud  upon  each  partner  separately,  for  which  he  could  sue 
%alone  to  recover  the  damage  which  he  sustained.  The  damage  sus- 
tained by  each  partner  was  not  the  same,  but  was  in  proportion  to 
his  interest  in  the  partnership.  This  is  a  common-law  action  for 
fraud,  in  which  the  plaintiffs  base  their  right  to  recover  upon  a 
cause  of  action  for  fraud  assigned  to  and  jointly  held  by  them. 
Plaintiffs'  counsel,  upon  the  argument  before  us,  claimed  that 
**  plaintiffs  took  their  title  to  this  demand  through  the  assignment 
from  the  receiver.**  But  it  passes  my  comprehension  how  they 
could  get  title  to  the  cause  of  action  from  that  source,  as  Tifft  was 
appoint.ed  receiver  only  of  the  assets  of  the  firm.  This  cause  of 
action  was  no  part  of  the  assets  of  the  firm,  was  never  vested  in 
Tifft,  and  he  could  not  therefore  transfer  any  title  thereto  to  the 
plaintiffs.  And  the  plaintiffs  did  not  get  any  interest  in  the  cause 
of  action  by  virtue  of  the  assignment  to  them  from  Scroggs  and 
Germain,  contained  in  the  agreement  of  January  7, 1863.  This  is 
so,  aside  from  any  other  reason  that  might  be  assigned,  because  they 
only  assigned  ''  all  their  right,  title  and  interest  in  and  to  the  prop- 
erty and  effects  of  said  firm  of  Germain  &  Co.,  and  the  choses  in 
action  of  said  firm  of  every  nature  and  description  whatever.**  This 
assignment  did  not  cover  this  cause  of  action. 

For  the  same  reason  the  plaintiff,  Henry  W.  Grannis,  did  not  get 
any  interest  in  this  cause  of  action  by  the  assignment  to  him  from 
Charles  W.  Grannis,  dated  June  6, 1863,  because  that  was  an  assign- 
ment only  of  the  assignee*s  interest  in  the  assets  and  property  of  the 
firm. 

The  sale  of  the  assets  of  the  firm  to  the  plaintiffs  could  not,  in 
any  way,  vest  them  with  this  cause  of  action  for  the  alleged  fraud. 
It  is  true  that  the  fraud  diminished  the  assets,  but  it  was  perpetrated 
months  before  the  sale.  It  was  not  a  fraud  upon  Henry  W.  Gran- 
nis, but  upon  the  three  partners  of  Germain.    The  plaintiffs  took 
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the  assets  as  they  were  when  they  bought  them.  The  fact  that  they 
had  been  diminished  by  a  prior  fraud,  in  no  way  connected  with  the 
sale  to  them,  gives  them  no  cause  of  action.  The  defendant  had 
nothing  to  do  with  the  sale  of  the  assets,  and  the  fact  that  he  may 
have  committed  a  fraud  affecting  the  value  of  the  assets  upon  the 
prior  clause  cannot  make  him  liable  to  the  plaintifb. 

Hence,  it  is  quite  clear  that  Henry  W.  Orannis  had  no  title  to  or 
interest  in  the  cause  of  action,  and  that  the  plaintiffs  have  not^ 
therefore,  any  joint  interest  in  the  cause  of  action  which  enables 
them  to  maintain  this  action. 

If  the  alleged  fraud  was  committed,  it  gave  a  cause  of  action  to  ^ 
the  plaintiff,  Galkins,  to  the  extent  of  his  injury  as  one  of  the  part- 
ners, which  he  could  have  prosecuted  alone  against  the  defendant^ 
and  probably  the  court  had  the  power  in  this  action,  if  the  claim 
had  been  made,  to  have  awarded  to  Galkins  his  damages  in  this 
action,  giving  judgment  against  the  other  plaintiffs  under  section 
274  of  the  Code.  But  the  court  was  not  bound  to  do  this,  and  com- 
mitted no  error  in  defeating  the  plaintiffs  because  they  did  not 
establish  a  cause  of  action  in  which  both  were  interested.  But  the 
claim  that  Galkins  had  a  separate  cause  of  action  for  the  fraud  upon 
him  was  not  put  forth  in  the  complaint,  nor  made  upon  the  trial 
nor  upon  the  argument  before  us ;  and  hence,  even  if  we  should 
decide  that,  upon  all  the  facts  appearing  in  the  case,  he  had  a  sepa- 
rate cause  of  action,  it  would  not  be  proper  for  us,  upon  that  ground, 
to  reverse  the  judgment  below. 

The  judgment,  therefore,  should  be  affirmed,  with  costs. 

Obat,  0.,  delivered  a  dissenting  opinion. 

Judgment  affirmed. 


SvoWy  appellants,  v.  Thb  Oolukbiak  Iksitbancb  Oa 

(tfN.T.OM.) 
Marine  inturanee — prohibUed  part$. 

An  hunued  veawl  was  sailing  toward  a  prohibited  port  with  the  Intention  ol 
entering,  when  she  was  lost  at  sea.  Held,  that  the  policy  was  not  avoided. 
A  warrantj  not  to  ose  a  certain  port  means  not  to  go  into  it^  an  (nimUkm  to 
a  prohibited  port  does  not  Tiolate  the  policy. 
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Aonoir  on  a  policy  of  marine  insurance,  issued  September  8, 1864, 
upon  plaintiflsV  vessel  lying  at  Boston.  The  policy  contained  the 
following  clause : 

'^  Warranted  not  to  use  ports  on  the  continent  of  Europe  north  of 
Hamburgh,  nor  to  go  east  of  Navarino  in  the  Mediterranean,  during 
the  period  insured ;  nor  ports  on  the  continent  of  Europe  north  of 
Antwerp  between  first  November  and  first  March  ;  nor  ports  in  the 
British  North  American  provinces,  except  between  the  fifteenth  day 
of  May  and  fifteenth  day  of  August;  also,  warranted  not  to  use  the 
West  India  Islands  during  the  month  of  August  and  September ; 
also,  warranted  not  to  use  ports  and  places  in  Texas,  except  Galves- 
ton, nor  foreign  ports  and  places  in  the  Oulf  of  Mexico,  nor  places 
on  or  over  Ocracoke  bar;  nor  any  of  the  West  India  salt  islands; 
nor  ports  or  places  on  the  west  coast  of  America^  north  of  Benicia^ 
during  the  period  insured ;  nor  to  use  the  Min  river,  nor  Torres 
Straita" 

The  vessel  sailed  September  20,  1864,  from  Boston,  bound  for 
lingan,  in  the  island  of  Gape  Breton,  Nova  Scotia^  one  of  the  British 
North  American  provinces,  for  the  purpose  of  taking  in  a  cargo  of 
coaL  She  was  lost  on  the  voyage,  within  sight  of  Louisburgh  light 
on  the  Island  of  Cape  Breton,  and  about  fifty  miles  from  Lingan« 
A  verdict  for  plaintifF  was  set  aside  at  general  term,  and  a  new  trial 
ordered.    Plaintiffs  appealed  to  this  court. 

Bichard  H.  Huntlej/,  for  appellants. 

David  DudUy  Fields  for  respondent. 

Hunt,  C.  Warranties  must  be  strictly  and  perfectly  complied 
with.  PhiL  on  Ins^  §  762.  It  is  not  enough  that  they  be  substantially 
complied  with.  Id.  The  compliance  must  be  full  and  complete, 
though  not  necessarily  literal.  Id.,  §§  762,  766.  Mr.  Justice  Kbni 
said,  in  Krnnbh  v.  Rhinelander,  3  Johns.  Oas.  130,  that  ''  a  warranty 
must  be  literally  complied  with,  but  this  strict  compliance  ought  to 
operate  in  favor  of  as  well  as  against  the  assured  whenever  he  can 
bring  himself  within  the  terms  of  if  In  the  case  of  a  warranty 
that  ^*  the  ship  should  have  twenty  guns,"  and  she  had,  in  fact, 
twenty-two  guns,  but  only  twenty-five  men,  a  number  short  of  the 
necessary  complement  for  twenty  guns,  there  being  no  ground  to 
impute  fraud,  Lord  Maksfield  held  this  to  be  a  compliance  with 
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the  wamintj,  and  that  the  assured  was  entitled  to  recover.  Hyde  y. 
BrucBy  Marsh.  347;  3  Dougl.'213,  cited;  1  Phil,  on  Ins^  §  767. 

That  the  assured  have  literally  complied  with  and  kept  tlieir 
warranty  in  this  case  can  scarcely  be  doubted.  A  yessel  cannot  be 
said  to  hare  used  a  particular  port  when  it  is  conceded  that  she  has 
not  been  within  fifty  miles  of  it. 

^  To  use/'  means  to  employ,  to  hold,  to  occupy,  to  enjoy,  or  take 
the  benefit  of,  as  a  chair,  a  book,  or  possess  a  harbor.  In  connection 
with  the  word  ^  port,"  it  means  to  go  into  a  harbor  or  haven  for 
shelter,  for  commerce  or  for  pleasure,  and  to  derive  a  benefit  or  an 
advantage  from  its  protection.  Going  near  a  harbor  or  port,  sailing 
past  or  going  in  the  direction  of  it,  is  not  a  use  of  the  port.  Cer- 
tain ports,  it  is  declared  in  the  warranty,  shall  not  be  used,  as  those 
on  the  continent  of  Europe,  north  of  Hamburgh,  nor  ports  in  the 
British  North  American  provinces,  except  at  certain  dates,  nor  the 
West  India  Islands  at  certain  dates,  nor  certain  ports  of  Texas,  etc. 
That  this  exclusion  refers  to  places  specifically,  and  not  to  the 
regions  adjacent,  is  evident,  from  the  fact  that>  as  to  Navarino  in 
the  Mediterranean,  the  exclusion  is  directed  in  form  to  the  region 
as  distinguished  from  the  port  It  is  stipulated  in  that  cas^  with- 
out reference  to  ports  or  places,  that  the  vessel  shall  not  ^go  east  of 
Navarino  in  the  Mediterranean  during  the  period  insured."  If  the 
vessel  shall  go  east  of  that  port,  whether  she  enters  any  or  all  the 
ports  thereabouts,  or  returns,  having  entered  no  port,  the  warranty 
is  broken.  As  to  Texas,  again,  the  warranty  is  peculiar,  ^not  to 
use  ports  and  places  in  Texas  except  Galveston."  The  region  is 
not  excluded.  One  port  is  not  excluded.  All  other  ports  are  ex- 
cluded, and  the  entry  into  any  one  of  them,  except  Galveston, 
would  constitute  a  breach  of  the  warranty.  The  distinction  between 
traversing  a  region  and  entering  into  a  port  or  harbor  in  the  region, 
was  evidentiy  in  the  view  of  the  contracting  parties.  This  is  an 
answer  to  the  argument  **  that  it  was  the  clear  intent  of  the  under- 
writer, in  this  restriction,  to  guard  against  the  danger  which  arises 
from  navigating  near  the  coast  of  the  British  provinces  at  certain 
seasons  of  the  year."  The  language  is  singularly  unfortunate  to 
embrace  such  a  proposition.  It  imports  that,  in  certain  latitudes, 
the  regions  were,  themselves,  deemed  to  be  dangerous,  and  that  the 
vessel  must  not  enter  those  regions;  that  in  other  latitudes  the 
underwriters  had  no  fears  of  the  region,  provided  the  dangers  of 
using  certain  harbors  or  ports  were  avoided.    To  meet  the  Cfise,  oer* 
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tain  ports  in  the  north  of  Europe  and  on  the  British  North  Amer- 
ican coasts  are  excluded,  the  region  being  open  for  use,  while  in  the 
Mediterranean  and  in  the  Qulf  certain  regions  nmst  not  be  entered 
by  the  yesseL 

The  defendant  insists  again  that  an  intention  to  enter  the  pro- 
hibited port  creates  a  breach  of  the  warranty.  I  cannot  concur  in 
this  argument.  No  authority  is  cited  to  sustain  it,' and  it  is  against 
all  principle.  In  the  matter  of  performing  contracts,  except  on 
some  nice  points  of  deyiation,  the  intention  is  not  usually  import- 
ant It  is  the  act  or  fact  by  which  the  result  is  determined.  A 
man  may  determine  to  yiolate  his  contract  or  to  defhtud  his  neigh- 
bor a  thousand  times,  and  in  a  thousand  ways,  and  yet  not  place 
himself  within  the  reach  of  the  law.  He  may  perform  his  contract 
when  he  intends  to  yiolate  it  If  his  acts  are  right,  a  secret  bad  in- 
tent cannot  injure  him;  nor,  if  his  acts  are  wrong,  can  a  good 
intent  save  him.  If  the  assured  intended  to  go  to  some  other  port 
in  Texas  than  Galveston,  but  in  fact  went  directly  to  Galveston,  and 
the  vessel  was  lost  while  in  that  port,  there  would  be  no  broiicli  f 
her  warranty.  But  if  her  master  voluntarily  carried  his  vesfcci  .u  t 
of  Navarino  in  the  Mediterranean,  although  he  did  not  iutend  vj  -^o 
east  of  that  port^  and  did  not  know  that  ho  had  done  so,  his  war- 
ranty would  be  broken.  In  such  case,  the  fact,  and  not  the  intent, 
to  keep  the  warranty  or  to  violate  it  gives  the  legal  character  to  the 
transaction.  2  Pars.  Mar.  Law,  ch.  3,  §  1.  When  the  question  is 
one  of  deviation,  the  point  of  when  and  where  the  departure  com- 
mences may  be  important  The  point  here  is  upon  the  warranty 
not  to  enter  a  certain  port,  and  is  not  a  question  of  deviation. 

The  case  of  Stevens  v.  The  Com.  M.  Ins.  Co.,  26  N.  Y.  397,  is 
cited  by  the  respondent.  In  that  case  the  vessel  was  '^  warranted 
not  to  use  ports  or  places  in  Texas,  except  Galveston,  nor  in  the 
Gulf  of  Mexico.*'  Permission  was  afterward  given  "  to  use  the  port 
of  Laguna  for  her  voyage,  without  prejudice  to  this  insurance.*'  The 
vessel  arrived  at  Laguna^  but  did  not  enter  that  port  It  not  being 
a  port  of  entry,  the  custom-house  officers  would  not  permit  the 
entry.  She  then  sailed  for  Sisal,  for  the  purpose  of  paying  the 
duties,  and  intending  to  return  to  Laguna  for  her  cargo.  At  Sisal 
she  went  ashore  and  was  lost  The  court  of  appeals  held  that  the 
entry  at  Sisal  was  not  justified,  and  that  the  warranty  was  broken. 
I  should  say  that  the  real  question  in  that  case  was  whether  the  per- 
mission to  enter  the  port  of  Lacuna  carried  with  it  the  power  to 
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take  all  measures  necessary  to  effect  that  purpose,  or  whether  the 
|)ermi8sion  was  to  be  literally  constnied.  At  any  rate,  the  case 
bears  no  analogy  to  the  one  we  are  considering. 

Ill  my  opinion  there  was  no  breach  of  warranty  by  the  assured. 
I'lio  order  of  the  general  term  sliould  be  reversed,  and  the  plaintifb 
should  have  judgment  on  the  verdict,  with  costs. 

Earl,  0^  deliyered  a  concurring  opinion. 

Order  reversed,  and  judgmeni  far  plaintiffs* 
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DiBTBIOT. 

Tranrfer  of  eauie  to  fed&ral  court. 

Tlie  appliofttion  of  a  party  to  remoye  a  cause  to  the  drcolt  court  of  the  United 
States  la  analogoua  to  a  plea  to  the  Jarifldiction  of  the  State  court,  and,  when 
granted,  the  party  against  whom  it  is  taken  has  the  right  to  appeaL  The 
case  woald  be  different  if  the  application  to  remove  is  refused.  In  the  latter 
ease  no  irreparable  injury  would  follow,  and  the  appeal  would  not  be  allowed. 
(See  note,  7  Am.  Rep.  607.) 

A  mandamus  will  therefore  issue,  on  application  from  the  supreme  court  direct- 
ing the  Judge  of  the  district  court  to  grant  an  appeal  from  an  order  transfer 
ring  a  cause  to  the  circuit  court  of  the  United  States,  if  the  ease  Is  In  othei 
respects  appealable. 

Applioation  for  mandamua 

I%(nnas  P.  Farrar,  for  relator. 

A.  N.  S  H*  K  Ogd&n,  of  counsel  for  ihe  Jndge. 

lIowBy  J.    The  oase  of  Martin  Cobb  £  Co.  v.  Coons  was  com- 
menced in  February,  1867,  in  the  district  court  of  Madison  parish. 
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On  the  16th  day  of  May,  1870,  Thomas  J.  Martin  filed  a  petition, 
verified  by  his  affidayit,  stating  that  he  is  one  of  the  plaintiffs;  that 
he  is  sole  owner  of  the  claims  in  suit;  that  he  resides  in  the  State  of 
Kentucky^  and  that  he  has  reason  to  belieye,  and  does  believe,  that 
from  local  influence  and  prejudice  he  will  not  be  able  to  obtain  jus- 
tice in  this  (the  district)  court.  He  prayed  that  the  cause  might  be 
removed  to  the  circuit  court  of  the  United  States,  under  the  provis- 
ions of  the  act  of  congress  of  March  2, 1867.  His  co-plaintiffs  did 
not  join  in  this  request,  nor  did  he  state  that  he  or  they  are  citizens 
of  any  other  State  than  Louisiana.    18  How.  137. 

The  judge  granted  the  order  of  removal,  and,  on  the  day  fol- 
lowing, the  defendant  Goons  applied  for  a  suspensive  appeal,  which 
was  refused,  and  thereupon  a  mandamus  was  applied  for. 

We  had  occasion  to  say,  in  the  case  of  Rosenfield  v.  Ths  Adains 
Bsqn'ess  Company,  21  An.  233,  that  an  application  to  remove  is 
analogous  to  a  plea  to  the  jurisdiction,  and  that,  if  granted,  an  appeal 
would  lie.  The  remark  was,  perhaps,  not  entirely  necessary  to  the 
decision  of  that  case,  but  we  do  not  find  any  reason,  on  tiie  most 
careful  examination,  to  doubt  its  correctness. 

In  Beebe  v.  Armstrong,  11  Martin,  440,  this  court  entertained  such 
an  appeal,  and  reversed  the  order  of  removal  In  Duncan  v.  Hampton, 
12  Martin,  92,  a  similar  appeal  was  entertained,  and  the  question  of 
the  right  of  appeal  seems  to  have  been  discussed;  for,  aUuding  to  a 
difference  of  opinion  on  the  merits,  Judge  Matthbws  said :  '^  As  we 
are  unanimously  of  opinion  that  the  judgment  (of  removal)  rendered 
by  the  district  court  is  a  decision  from  which  an  appeal  ought  to  be 
sustained,  it  is  unnecessary  to  investigate  tJuU  part  of  ths  cause,'* 
Judge  Mabtik  was  in  favor,  on  the  merits,  of  reversing  the  order  of 
removal  There  are  three  cases  where  similar  appeals  were  enter- 
tained: Louisiana  State  Bank  v.  Morgan,  4  N.  S.  344;  Fit%  v.  Ray- 
den,  id.  653;  and  Fisk  v.  Fisk,  id.  676.  In  the  first  of  these  the  order 
of  removal  was  reversed.  In  Higgins  v.  McMicken,  6  N.  S.  712,  the 
court  declared  that  it  had  several  times  entertained  jurisdiction  of 
such  appeals,  and  added: 

''  Such  decisions  or  judgments  were  properly  considered  as  final,  in 
oonsequence  of  sustaining  the  petitions  for  removal,  A  request  to 
change  the  jurisdiction  of  a  suit  from  a  State  court  to  one  of  the 
United  States,  under  the  law  of  congress,  is  analogous  to  a  plea  to 
the  jurisdiction  of  the  court  in  which  the  proceedings  commenced; 
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and  when  a  removal  is  ordered,  the  plaintiS  would  be  without  remedy 
against  such  order,  unless  by  appeal." 

Jn^iStoker  v.  Leavenworth^  7  La.  390,  a  similar  appeal  was  enter- 
tained, and  the  '^ judgment"  of  removal  affirmed;  and  the  same 
action  was  had  in  Francucua  v.  Surgetj  6  Bob.  33. 

We  cannot  undertake  to  disturb  this  well-settled  jurisprudence. 

It  is  therefore  ordered  that  the  mandamus  issued  herein  be  made 
peremptory. 


Southern  Dby  Dock  Co.,  appellant,  v.  Steamboat  J.  D.  Pebbt, 

Captain  Baibd  and  Ownbbb. 

(28La.An.».) 
JwrisdieHon — proceedings  to  enforce  claim  against  vessel, 

A  piooeeduig  by  attachment  or  provisioiial  seizure,  when  taken  oat  against  a 
vessel  belonging  to  a  port  of  one  State,  while  lying  in  a  port  of  another  State, 
to  enforce  a  claim  for  repairs  and  materials  famished  at  the  latter  port,  is  a 
proceeding  in  rem  or  in  admiralty,  and  the  State  courts  are  without  jurisdic- 
tion, notwithstanding  an  act  of  the  legislature  authorizing  such  a  proceeding. 
Bat  in  such  a  case,  where  the  master  has  also  been  personally  cited  and 
is  sought  to  be  made  liable  in  his  individual  capacity,  the  State  courts, 
although  without  jurisdiction  to  proceed  in  rem  by  provisional  seizure,  have 
Jurisdiction  of  personal  action. 

Appeal  from  fifth  district  court,  parish  of  Orleans.  The  opinion 
states  the  case. 

Bentnick  Egan,  for  appellant. 

GHven  Gampbett,  for  appellees. 

Howe,  J.  The  petition  of  plaintiff  alleged  ^that  Gapt  A.  Baird 
and  the  owners  of  the  steamboat  J.  D.  Perry,  a  boat  engaged  in 
carrying  freight  and  passengers  for  hire,''  were  indebted  to  petitioner 
in  solido,  in  the  sum  of  11,029.30,  for  work  and  materials  furnished 
in  making  repairs  to  the  said  steamboat;  and  after  claiming  a  privi- 
lege an  the  vessel,  they  prayed  that  a  writ  of  proyisional  seizure  might 
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issue  against  her,  and  that  Gapt  Baird  and  the  owners  might  be 
cited  and  condemned  to  pay  the  plaintiff  the  sum  claimed  with 
interest,  "and  taith privilege  on  the  steamboat  J.  D.  Perry. ^^ 

The  writ  was  issued  and  the  vessel  seized.  Baird  was  cited  as 
captain,  to  answer  the  petition,  and  an  answer  was  filed  in  the  form 
of  a  general  denial  by  "  the  defendants."  A  supplemental  petition 
was  afterward  filed  by  the  plaintiff,  averring  that  Baird  was  sole 
owner.  No  contestatio  litis  was  formed  on  this,  but  as  evidence  was 
offered  and  received,  without  objection,  to  prove  the  ownership  by 
Baird,  we  wiU  consider  the  case  as  if  the  vessel  was  the  property  of 
Baird,  the  personal  defendant 

A  peremptory  exception  was  filed  on  behalf  of  the  defendants, 
generally,  to  the  jurisdiction  of  the  court,  on  the  ground  that  the 
proceeding  was  one  in  rem  to  enforce  an  admiralty  claim  against  the 
vessel  for  repairs  and  materials.  A  rule  was  also  taken  to  set  aside 
the  writ  of  personal  seizure  for  the  same  reason,  and  the  exception 
and  rule  and  the  merits  were  tied  together.  The  court  maintained 
the  exceptions  and  dismissed  the  suit,  and  the  plaintiff  appealed. 

From  the  manner  in  which  the  case  has  been  conducted,  it  becomes 
necessary  to  consider  it  in  two  aspects :  First,  as  to  the  validity  of 
the  writ  of  provisional  seizure  (and  this  must  depend  on  the  original 
jietition  and  affidavit);  and  second,  as  to  the  right  to  a  personal 
judgment  against  Baird. 

1.  The  question  of  validity  of  the  writ  of  personal  seizure,  con- 
sidered from  the  point  of  view  of  the  original  petition  and  affidavit, 
is  one  that  has  been  fruitful  of  discussion  in  the  State  and  national 
tribunals.  By  section  2  of  article  3  of  the  constitution  of  the 
United  States,  it  is  provided  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion; and,  in  execution  of  this  broad  provision,  it  is  declared  by  the 
act  of  congress  of  September  24,  1789,  that  the  district  courts  of 
the  United  States  "  shall  have  ext)lusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  *  *  *  saving 
to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent  to  give  it.*'  The  wisdom  of  these 
provisions  is  apparent,  yet  no  one  familiar  with  the  subject  can 
have  failed  to  observe  a  constant  tendency  to  evade  or  infringe 
them,  and  in  every  commercial  city  of  our  sea-coast  the  ships  and 
vessels  of  other  States  and  nations  have  been  repeatedly  subjected  to 
annoyance  in  violation  of  these  salutary  rules. 
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The  supreme  court  of  the  United  States,  whose  rolings  on  this 
subject  are  necessarily  of  highest  authority,  has  had  occasion  recently 
to  condemn  this  increasing  abuse  and  to  formulate  the  true  doctrine 
in  the  premises.  In  the  case  of  Hie  Moses  Taylor,  4  Wall.  411,  the 
court  said: 

^'  The  distinguishing  and  characteristic  feature  of  such  suit "  {in 
rem  in  the  admiralty), "  is,  that  the  yessel  or  thing  proceeded  against 
is  itself  seized  and  impleaded,  as  the  defendant,  and  is  judged  and 
sentenced  accordingly.  It  is  this  dominion  of  the  suit  in  admiralty 
over  the  vessel  or  thing  itself,  which  gives  to  the  title,  made  under 
its  decrees,  validity  against  all  the  world.  By  the  ccmmon-law 
process,  whether  of  mesne  attachment  or  execution,  property  is 
reached  only  through  a  personal  defendant,  and  then  only  to  the 
extent  of  his  title.  Under  the  sale,  therefore,  upon  a  judgment  in 
a  common-law  proceeding,  the  title  acquired  can  never  be  better 
than  that  possessed  by  the  personal  defendant  It  is  his  title,  and 
not  the  property  itself  which  is  sold.  The  statute  of  Galifomia,  to 
the  extent  in  which  it  authorizes  actions  in  rem  against  vessels  for 
causes  of  action  cognizable  in  the  admiralty,  invests  her  courts  with 
admiralty  jurisdiction." 

And  to  this  extent  the  statute  was  declared  to  be  void. 

In  the  case  of  The  Hine,  4  Wall.  555,  the  same  tribunal,  in  declaring 
the  nullity  of  a  statute  of  the  State  of  Iowa,  by  which  suits  substan- 
tially in  rem  against  vessels,  for  causes  cognizable  in  the  admiralty, 
were  authorized,  and  alluding  to  the  clause  of  the  act  of  1789,  which 
saves  to  suitors  "the  right  of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it,"  said: 

"  It  could  not  have  been  the  intention  of  congress,  by  the  exception 
in  that  section,  to  give  the  suitor  all  such  remedies  as  might  after- 
ward be  enacted  by  State  statutes,  for  this  would  have  enabled  the 
States  to  make  the  jurisdiction  of  their  courts  concurrent  in  all 
cases  by  simply  providing  a  statutory  remedy  for  all  cases.  Thus, 
the  exclusive  jurisdiction  of  the  federal  courts  would  be  defeated." 

In  the  case  of  The  Belfast,  7  Wall.  624,  the  same  court  held  lan- 
guage which  is  especially  applicable  to  the  case  at  bar.  Alluding 
again  to  the  "common-law  remedy,"  which  is  saved  to  the  snitoi 
and  which  is  now  urged  before  us  as  a  justification  for  the  issuance 
of  the  writ  of  provisional  seizure  in  the  present  suit,  it  said : 

"  Proceedings,  in  a  suit  at  common  law,  on  a  contract  of  affreight- 
ment, are  precisely  the  same  as  in  suits  on  contracts  not  regarded  m 


588  LOUISIAlfA, 

Soathem  D17  Dock  Go.  t.  Steunboftt  J.  D.  Ftaj. 


maritimey  wholly  irreepective  of  the  fact  that  the  injured  party  might 
have  sought  redress  in  the  admiralty.  When  properly  brought^  the 
suit  is  against  the  owners  of  the  yessel,  and,  in  the  States  where  there 
are  attachment  laws,  the  plaintiff  mdy  attach  any  property  not 
exempted  from  execution  belonging  to  the  defendant  ♦  ♦  ♦ 
Liability  of  the  owtiers  of  the  vessel  under  the  contract  being  the 
foundation  of  the  suit,  nothing  can  finally  be  held  under  the  attach- 
menty  eoccept  the  interest  of  the  owner  in  the  vessel,  because  the  ves- 
sel is  held,  under  the  attachment,  as  the  property  of  the  defendant 
and  not  as  the  offending  thing,  as  in  the  case  of  a  proceeding  in  rem 
to  enforce  a  maritime  lien.'^ 

It  is  apparent  then,  that  our  State  courts  can  have  no  power  to 
enforce,  by  proceedings  in  rem,  an  admiralty  lien  against  a  vesaeL 
They  may  seize  and  hold,  for  final  judgment,  the  interest  of  a  per- 
sonal defendant  in  a  vessel,  in  proper  cases,  by  any  writ  addressed  to 
such  interest  alone.  The  name  of  the  writ  is  unimportant.  It  ia 
commonly  called  "attachment ;"  such  is  its  name  in  this  State ;  but 
by  any  other  name  it  would  have  as  great  validity,  and  the  princi- 
fel  question  in  the  case  at  bar,  which  we  find  it  necessary  to  decide, 
is,  whether  the  writ  of  provisional  seizure  could  lawfully  issue.  We 
are  of  opinion  that  it  could  not. 

The  privilege  thus  sought  to  be  enforced  is  an  admiralty  lien  — 
Uie  lieu  of  a  material  man  — for  work  and  materials  furnished  in 
Kew  Orleans  to  a  foreign  vessel,  which  came  hither  from  the  Ohio 
river  and  was  bound  to  White  river,  in  Arkansas.  The  cases  cited 
by  plaintiff  against  this  position  are  not  in  point,  for  there  is  a  wide 
difference  in  legal  necessity  between  work  done  in  building  a  vessel 
on  shore,  at  the  place  of  her  nativity,  and  work  and  materials  fur- 
nished by  way  of  repairs  in  a  foreign  port  The  former  has  not,  the 
latter  have,  an  admiralty  lien.  The  privilege  springs  from  the 
nature  of  the  debt,  and  the  writ  of  provisional  seizure  by  which  it  is 
sought  to  be  enforced,  grasps  the  thing  itself,  and  not  merely  the 
mterest  of  some  person  or  persons  in  the  thing.  If  enforced  by 
judgment,  "  with  privilege,*'  as  prayed  for  in  the  original  petition 
in  this  case,  there  would  be  sold,  not  the  interest  of  Baird,  for  it  ia 
not  alleged  that  he  has  any,  or  of  any  other  person,  but  the  vessel 
herself,  her  tackle,  apparel  and  furniture,  free  and  clear  of  all  titles, 
interests,  mortgages,  privileges  and  other  incumbrances,  the  claimfl 
of  the  whole  world  being  transferred  to  the  fund  realized.  We  can 
see  no  practical  difference  in  origin,  progress  and  result  betwc-an  the 
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operations  of  such  a  writ  and  those  of  admiralty  process.    It  goes  as 
far  and  strikes  as  deeply. 

It  is  urged  that  the  writ  of  provisional  seizure  in  this  case  is  a 
"  conservatory  act "  merely,  and  not  liable  to  the  objection  of  infring- 
ing the  admiralty  jurisdiction.  It  is  true  that  the  writ  is  conserva- 
U')rj,  but  so  also  is  the  admiralty  process  which  issues  upon  the  filing 
of  a  libel,  being  provisional  merely  and  falling  to  the  ground  if  the 
libelant  does  not  establish  a  case,  or  if  the  claimant  establishes  a 
defense.  The  objects  of  the  two  writs  are  identical ;  both  are  issued 
upon  the  allegation  of  a  privilege,  upon  a  mere  affidavit  and  without 
bond  in  favor  of  the  owner  of  the  thing  seized.  So  far  as  the  writ 
of  provisional  seizure  and  the  prayer  for  the  enforcement  of  the 
privilege,  in  this  case,  are  concerned,  the  action  is  in  rem,  against 
the  object  seized,  its  true  ownership  being  of  no  moment  That 
object  being  a  vessel  and  the  privilege  a  maritime  lien,  we  have, 
enfolded  in  the  suit^  a  proceeding  which  is,  in  reality,  an  admiralty 
proceeding,  and  the  fact  that  the  plaintiff  asked,  also,  for  a  personal 
judgment  against  Baird,  cannot  divert  our  attention  from  the  fact 
that  he  has  asked  for  judgment  in  rem  against  the  vessel  described 
as  the  property  of  same  one  else. 

The  original  petition  of  the  plaintiff,  with  a  few  changes  of  ter- 
minology, would  be  a  libel  in  admiralty,  and  its  prayer  does  not 
differ  substantially  from  that  of  a  libel  in  which  the  actions  in  rein 
against  the  vessel  tJid  in  personam  against  the  master  are  Joined. 
To  sustain  the  writ  of  provisional  seizure  and  a  consequent  judg- 
ment against  the  vessel  for  the  privilege  alleged,  would  be,  by  indi- 
rection at  least,  to  infringe  the  exclusive  jurisdiction  of  the  courts 
of  the  TJnited  States. 

2.  But^  as  the  pleadings  stand,  a  personal  action  also  is  instituted 
against  Baird,  and  we  think  the  judge  a  quo  went  too  far  in  dismiss- 
ing the  entire  suit  The  writ  of  provisional  seizure  was  properly  set 
aside,  for  the  petition  and  affidavit  on  which  it  was  asked  for  did 
not  authorize  its  issuance.  But  there  is  evidence  enough  to  justify 
a  personal  judgment  against  Baird  who  was  duly  cited. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  appealed 
from  be  reversed.  It  is  further  ordered  that  the  writ  of  provisional 
seizure  issued  herein  be  quashed,  with  costs  thereof  ;  that  the  plain- 
tiff have  judgment  against  the  defendant,  A.  Baird,  for  the  sum  of 
$1,029.30,  with  legal  interest  from  January  2, 1867,  and  other  oosu 
of  the  lower  court ;  and  that  the  appellees  pay  the  costs  of  appeal 

Judgtnent  accordingly. 
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Oasb,  Reoeiyer,  v.  Hbkdsbson,  appeUantSi 

(SlA.An.tt.) 
Bank  ehedt — set-off. 

The  holder  of  a  check  drawn  by  a  third  party  on  a  bank  cannot  ofltot  each  check 
•gainst  his  note  held  b/  the  bank.  There  is  no  privit/  of  contract  between 
the  holder  of  such  a  check  and  the  bank,  and  a  refusal  to  pa/  the  check 
would  not  gire  the  holder  a  right  of  action  against  the  bank. 

Action  on  a  promissory  note.    The  opinion  states  the  oase. 
Breaux  (§  linner,  for  appellants. 
J.  D.  Rouse,  for  appellee. 

HowsLLy  J.  This  is  an  action  on  a  note  by  the  receiver  of  the 
First  National  Bank  of  New  Orleans  against  the  maker  and  indorser, 
to  which  the  plea  of  compensation  is  opposed,  and  is  based  on  a 
check  drawn  on  the  bank  by  a  third  party,  in  favor  of  and  presented 
by  the  maker,  but  payment  thereof  refused. 

The  first  question  is,  did  this  refusal  give  the  holder  a  right  of 
action  against  the  bank  on  the  check?  This  question  is  answered 
in  the  negative  by  the  United  States  supreme  court,  in  the  case  of 
?%«  National  Bank  of  the  Republic  v.  R.  J.  MiUardy  No.  211,  Decem- 
ber term,  1869,  where  it  was  fully  examined  and  authorities  cited. 
It  was  succinctly  said :  The  right  of  the  depositor  is  a  chose  in  action, 
and  his  check  does  not  transfer  the  debt  or  give  a  lien  upon  it  to  a 
third  person,  without  the  assent  of  the  depositary;  there  is  no  privity 
of  contract  between  the  holder  of  the  check  and  the  bank  or  deposi- 
tary, and  without  this  there  is  no  foundation  for  an  action  by  the 
former  against  the  latter.  See  2  Seld.  412;  5  Bosw.  841 ;  21  Wend. 
373 ;  Bylcs  on  Bills,  ch.  ^  Check  on  Banker.''  This  principle  is  recog- 
nized in  Poydras  v.  Delamare,  13  La^  98. 

The  defendants,  then,  as  holders  of  the  check,  having  no  right  of 

action  against  the  plaintiff,  cannot  compensate  his  debt  therewith, 

because  it  is  not  equally  demandable.    0.  0. 2205 ;  3  An.  617 ;  7  La. 

B64;  7  N.S.517. 

Judgment  afirmmU 
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MoLARBisr  &  Go.  Y.  Eehlbb,  appellant 

(»lA.Aii.flO.) 
ChnMuU(nuU  law^how  far  fudgmmU  of  anoUur  BUUe  cantkuim 

The  oooTtfl  of  the  State  in  which  a  judgment  of  a  ooart  of  another  State*  i« 
eonght  to  be  enforced  have  a  right  to  inquire  how  far  the  jndgment  pre- 
sented ma/  be  ooncluBive  In  the  State  in  which  it  was  rendered.  And  in 
determining  thie  question  the  courts  of  this  State  will  require  that  the 
whole  record  of  the  proceedings  lie  produced  under  which  the  Judgment 
was  obtained,  in  order  to  show  how  far  it  may  be  conclusive. 

If  a  Judgment  of  the  inferior  jurisdiction  of  another  State  has  been  appealed, 
and  the  supreme  court  has  pronounced  a  final  judgment  thereon,  and  the 
judgment  or  demand  passed  upon  is  sought  to  be  enforced  in  this  State,  the 
record  or  proceedings  of  the  supreme  court,  being  the  final  judgment  In  the 
cause,  is  the  proper  transcript  to  pijBsent  to  enable  the  courts  of  this  State  to 
ascertain  how  far  it  Is  oondusiye  in  the  State  where  it  was  rendered. 

Apfbal  from  the  fifth  district  court,  parish  of  Orleans. 

iZ.  IT.  Jiarr,  for  plaintiff  and  appellee. 

E.  Wooldridge,  for  defendant  and  appellant 

Taliafebbo,  J.  This  is  a  suit  to  enforce  a  judgment  rendered 
by  the  circuit  court  of  the  second  judicial  circuit  of  the  State  of 
Wisconsin,  sitting  for  the  county  of  Milwaukee.  By  that  judg- 
ment the  defendant  was  condenmed  to  pay  the  plaintiff  the  sum  of 
$1,445.59  and  costs.  The  defense  is,  that,  at  the  time  of  the  insti- 
tution of  the  suit  and  the  issuing  of  the  summons  therein,  in  the 
county  of  Milwaukee,  State  of  Wisconsin,  the  defendant  was  not  a 
resident  of  the  State  of  Wisconsin,  but  was  then,  and  had  been 
long  before,  a  resident  of  the  State  of  Louisiana,  where  he  has  con- 
stantly resided  ever  since,  having  established  his  domicile  in  the  last- 
named  State  prior  to  the  issuing  of  the  summons  and  the  institu- 
tion of  the  said  suit  The  defendant  avers  that  no  summons  in 
that  case  was  ever  served  upon  him;  that  no  appearance  in  hia 
behalf  was  made  by  himself  or  by  any  person  authorized  by  him. 
He  denies  any  indebtedness  whatever  to  the  plaintiff,  and  prays 
judgment  in  his  favor.  The  court  below  rendered  judgment  in 
&vor  of  plaintiff,  and  the  defendant  has  appealed. 
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The  facts,  as  we  find  them  in  the  record,  seem  to  be  that  suit  was 
brought  against  the  defendant  in  Milwaukee  county,  in  the  State  of 
Wisconsin,  and  that  the  citation  ih^  serred  at  the  residence  of  de- 
fendant's father-in-law,  in  Bacine  county,  by  deUrering  a  copy  of 
the  citation  to  the  defendant's  wife;  this  service  was  made  on  the 
14th  of  Aagost,  1865.  This  citation,  it  seems,  was  sent  to  Jenkins, 
who  had  long  been  the  attorney  at  law  of  the  defendant  during  his 
residence  in  Wisconsin.  Jenkins  was  served  with  a  copy  of  the 
petition  on  the  22d  of  September  following,  and  on  the  111^  of  Oc- 
tober obtained  an  extension  of  twenty  days  to  answer.  During  this 
delay  the  attorney  drew  up  an  answer  and  mailed  it  to  defendant  at 
New  Orleans.  Jenkins  stated  that  he  was  informed  by  defendant 
that  he  never  received  the  answer  to  be  verified;  in  consequence, 
judgment  was  rendered  against  the  defendant  on  the  16th  of  Feb- 
ruary, 1866.  The  suit  to  enforce  the  judgment  in  Louisiana  was 
filed  on  the  22d  of  November,  1866,  and  judgment  rendered  on  it 
on  the  15th  of  February,  1869.  Pending  this  suit  in  Lom6iaiia» 
the  defendant  commenced  an  action  in  Wisconsin  for  the  purpose  of 
opening  the  judgment  there,  in  order  to  enable  him  to  answer  and 
set  up  the  plea  of  change  of  domicile  and  want  of  citation.  This 
proceeding  was  commenced  in  Milwaukee  in  February,  1867.  Jen- 
kins, the  defendant's  attorney,  upon  his  own  affidavit  of  his  igno- 
rance of  the  defendant's  removal  from  Wisconsin,  and  that  his 
having  api)eared  for  defendant  was  predicated  upon  the  belief  that 
defendant  was  only  temporarily  absent,  and  upon  the  defendant's 
affidavit,  obtained  an  order  for  opening  the  judgment  to  enable  the 
defendant  to  answer.  From  this  order  of  the  circuit  court  the 
plaintiff  appealed  to  the  supreme  court  of  Wisconsin,  and  obtained 
a  reversal  of  the  order.  The  final  decree  of  that  court  reversing 
the  order  of  the  circuit  court  was  returned  and  filed  in  the  oircnit 
court  on  the  17th  of  January,  1868. 

A  duly  certified  copy  of  this  decree  was  introduced  in  evidence  on 
the  trial  of  the  case  in  the  court  below.  Its  introduction  was  ob- 
jected to  by  the  defendant,  on  the  ground  that  the  filing  of  the 
record  of  the  supreme  court  of  Wisconsin  was  a  change  in  the  nature 
of  the  demand.  The  evidence  was  properly  admitted.  The  ground 
taken  by  the  defendant  was,  that  the  judgment  sued  on  was  nut 
conclusive  upon  the  defendant;  evidence,  therefore,  to  show  that  it 
was  conclusive  was  fairly  admissible. 

The  first  section  of  the  fourth  article  of  the  constitution  of  the 
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United  States  directs  that  ''foil  faith  and  oredit  shall  be  given  in 
each  State  to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  State.''  A  compliance  with  this  provision  of  the  supreme 
law  requires  that  each  State  shall  give  the  same  effect  within  its 
own  limits  to  the  judicial  decrees  of  every  other  State,  which  such 
decrees  have  in  the  States  where  they  are  rendered.  Then  it  follows 
that  a  judgment,  final  and  conclusive  in  one  State,  must  be  so  in 
every  other  State.  A  judgment  without  effect  in  the  State  where 
it  is  rendered,  is  without  effect  in  any  other  State.  The  courts  of 
the  State  in  which  it  is  sought  to  enforce  a  judgment  rendered  in 
another  State,  have  the  right  to  inquire  how  far  the  judgment  pre* 
sented  may  be  conclusive  in  the  State  in  which  it  was  rendered. 
This  doctrine  has  often  been  announced  by  this  court  In  the  case 
of  Edekaday  v.  SkeggSy  18  An.  682,  the  rule  was  repeated  in  these 
words:  ''It  has  been  settled  by  frequent  decisions  of  this  court 
that,  in  order  to  enable  the  courts  of  this  State  to  give  effect  here  to 
a  judgment  rendered  in  another  State,  the  whole  record  of  the  pro- 
ceedings under  which  the  judgment  was  obtained  must  be  produced 
in  order  to  show  how  far  it  may  be  conclusive,  The  transcript  must 
show  that  the  proceedings  are  clothed  with  the  forms  necessary  to 
the  validity  of  a  judgment  in  the  State  from  which  it  comes.  It 
must  also  show  that  the  defendant  had  due  notice,  or  that  he  actually 
appeared.'* 

The  defendant  aims  to  show  that  he  had  changed  his  domicile 
from  Wisconsin  to  Louisiana  at  a  time  anterior  to  the  institution  of 
the  suit  against  him  in  Wisconsin,  and  that  he  had  no  notice  of  the 
proceedings. 

The  testimony  of  several  witnesses  was  taken  under  commission 
and  introduced  upon  the  trial.  It  is,  to  some  extent,  contradictory 
as  to  the  last  place  of  residence  of  the  defendant  in  Wisconsin. 

But  a  question  of  grave  import  here  arises.  We  have  seen  that, 
within  two  months  from  the  date  of  the  filing  of  the  suit  in  Louis- 
iana to  enforce  the  Wisconsin  judgment,  the  defendant  repaired  to 
that  State  and  set  up  the  same  defense  there  against  the  judgment 
which  he  used  here.  His  own  affidavit  and  that  of  his  attorney 
were  introduced  to  sustain  his  pleas  of  want  of  domicile  and  want 
of  citation.  The  circuit  court  did  not  vacate  the  judgment,  but 
rendered  this  order:  ^ It  is  ordered  that  the  defendant  have  leave  to 
file  his  answer  on  payment  of  ten  dollars  costs,  and  the  judgment 
now  entered  remain  and  abide  the  event."    The  appeal  was  taken 
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from  the  whole  order,  and  it  was  reyersed  by  the  appellate  court  in 
January,  1868,  more  than  one  year  before  the  rendition  of  the  judg- 
ment against  the  defendant  in  the  Louisiana  court  It  appears  then 
that  the  grounds  upon  which  the  defendant  defended  in  the  circuit 
court  of  Wisconsin,  to  set  aside  the  judgment,  were  reversed  by  the 
supreme  court  of  that  State;  the  affidavits  we  have  referred  to  were 
examined  and  passed  upon  by  that  court,  and  it  decided  that  the 
defendant  had  received  notice  in  the  original  proceedings,  and  was 
of  opinion  that  he  showed  no  case  of  surprise,  mistake  or  excusable 
neglect,  and  nothing  which  could  appeal  to  the  discretion  of  the 
court  below.  It  held  that  ''it  was  an  abuse  of  discretion  to  let  him 
in  to  answer. 

If  this  judgment  is  conclusive  against  the  defendant  in  Wisconsin, 
it  is  equally  conclusive  in  Louisiana^  The  courts  of  this  State  are 
estopped  from  aU  inquiry  into  its  correctness,  and  are  precluded 
from  considering  the  issues  raised  by  the  defendant,  and  which,  by 
the  judgment  of  the  supreme  court  of  Wisconsin,  have  become  res 
judicata.  We  think  the  position  of  the  defendant's  counsel  in  re- 
gard to  the  admission  in  evidence  of  the  transcript  of  the  decree  of 
the  supreme  court  of  Wisconsin  not  well  taken.  The  judgment  of 
the  circuit  court,  made  final  on  appeal,  was  merged  in  that  of  the 
appellate  tribunal.  There  was,  at  the  time  of  the  trial  of  this  case 
in  the  fifth  district  court,  but  the  one  judgment  for  the  defendant 
to  combat,  and  he  had  to  oppose  it  in  the  character  and  force  it  had 
assumed  by  his  own  proceedings.  We  are  of  the  opinion  that  the 
judgment  of  the  lower  court  should  be  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Rehearing  reftkeed. 
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Baooeasion  of  Pbrbxtilhbt  —  On  oppogition  o^  Mn.  Hautho, 

appellant. 

(SlA.Aii.SM.) 

OoiiUTaet — implied  to  eom^p€n9(sUfifrmrvk«$. 

fmnio&B  rendered  a  person  daring  his  last  illneas  as  narae  and  honaekeeper  are 
not  deemed  to  be  gratoitons,  but,  on  the  contrary,  there  is  an  implied  con- 
tract that  the  party  receiving  such  seryices  is  to  pay  a  fair  compensation 
therefor.  The  fact,  if  it  were  shown,  that  the  nurse  or  housekeeper  lived 
with  the  man  she  was  nursing  and  taking  care  of  as  his  concubine  does  not 
impair  or  lessen  her  daim  for  wages,  unless  it  be  alleged  and  shown  that 
concubinage  was  the  motive  and  cause  of  their  living  together  in  the  first 
instance,  and  the  services  rendered  were  merely  incidental  to  that  mode  oi 
living. 

Appeal  from  the  second  district  court,  parish  of  Orleans. 

O.  Schmidt,  for  opponent  and  appellant 

Edward  0.  OuilMy  for  curator  and  appellee. 

HowB,  J.  The  opponent  claimed  $2,875  for  servioeB  as  house 
servant   and  nurse.     Her  claim  having  been  rejected,  she  has 

appealed* 

The  record  shows  that  the  deceased  was  a  bachelor  of  some  means, 
and  that  the  opponent,  with  her  children,  resided  in  the  house  with 
him  some  years  prior  to  his  death,  which  occurred  July  4, 1867.  He 
kept  no  other  servant,  and  had  no  other  nurse.  The  opponent  kept 
house,  did  the  marketing,  cooking  and  housework,  and  for  some 
months  prior  to  his  death  nursed  him  night  and  day.  He  died  of 
consumption;  his  disease  was  distressing  and  protracted,  and  he  was 
an  exacting  patient  The  opponent  was  assisted  by  her  daughter, 
fifteen  years  old,  and  her  son,  a  boy  of  twely^  One  of  the  attend* 
ing  physicians  speaks  in  great  praise  of  the  patience  and  assiduity 
with  which  she  performed  her  duties  of  nurse,  and  concludes: 

<<  I  cannot  estimate  the  value  of  the  services  rendered  so  delicately, 
and  rendered  in  circumstances  requiring  so  much  patience.  I  can 
only  state  that,  if  I  were  placed  in  the  same  droumstances,  the  prob- 
ability is  that  I  would  leave  to  the  person  who  had  thus  comforted 
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me  in  my  last  days  all  that  I  possessed  of  worldly  goods,  and  my 
blessing  as  a  true  Christian." 

We  think  it  well  settled  that  services  rendered  nnder  eircumstanoes 
like  these  will  not  be  deemed  to  be  gratuitous.  No  one  is  readily 
presumed  to  give  such  useful  and  tedious  labors  except  under  a  quasi 
contract  for  a  fair  compensation.  '^  It  must  be  remembered,"  as 
this  court  said  in  Oamfranc  y.  Pilie,  1  An.  198,  ^  that,  according  to 
the  eleyated  morality  of  the  civil  law,  no  one  ought  to  enrich  him- 
self at  the  expense  of  another,  and  that  where  a  party  calls  upon 
another  to  do  a  thing,  the  law,  in  the  absence  of  contrary  proof, 
supposes  an  obligation  to  pay  for  what  is  done.  For  actions  with- 
out words,  either  written  or  spoken,  are  presumptive  evidence  of  a 
contract,  where  they  are  done  under  circumstances  that  naturally 
imply  a  consent  to  such  a  contract 

It  is  clear,  from  the  record  in  this  case,  that  the  estate  of  Pereuilhet 
was  considerably  enriched  by  the  industry  and  the  patient  care  of 
the  opponent  If  he  had  hired  other  servants  and  nurses,  the 
amount  coming  to  the  heirs  who  now  resist  her  claim  would  have 
been  considerably  reduced. 

We  gather  from  the  record,  as  a  whole,  a  quasi  contract  on  the 
part  of  the  deceased  to  compensate  the  opponent  for  the  services 
mentioned. 

In  their  answer  to  the  opposition,  the  appellees  made  the  follow- 
ing allegation:  "That  ?aid  Doria  Hautho,  for  several  years  next 
preceding  the  death  of  P.  Pereuilhet,  lived  with  him  as  his  concu- 
bine, and  was  so  living  with  him  at  the  time  of  his  death; "  find  some 
testimony  on  this  subject  was  introduced. 

In  the  first  place,  the  evidence  on  this  point  does  not  make  the 
truth  of  this  averment  very  clear;  and,  in  the  second  place,  if  it  did, 
the  fact  as  alleged  would  not,  in  itself,  vitiate  the  claim  of  opponent 
An  employer  cannot  pay  off  a  female  employee  by  robbing  her  of 
her  virtue.  Such  a  method  of  extinguishing  an  obligation  is  not 
known  to  the  law.  If  concubinage  had  been  alleged  and  proved  to 
have  been  the  motive  and  cause  of  the  parties  living  together  in  the 
same  house  in  the  first  instance,  and  the  services  in  question  to  hare 
been  merely  incidental  to  such  a  state  of  living,  our  conclusion 
might  have  been  different;  but  such  is  not  the  allegation,  much  less 
ihe  proof ;  and  we  certainly  will  not  presume  that  such  was  the  fact 

In  Vievs  v.  Brickie,  8  M.  7,  where  concubinage,  though  proved, 
did  not  appear  to  have  been  the  motive  of  the  association  out  of 


APEIL  TEEM,  1871.  5Q7 

Be  Feriet  t.  Bank  of  America. 

which  the  claiin  arose,  the  oonrt,  MABXifir,  J.,  said:  ^We  cannot 
yiew  this  circumstance  as  preyenting  or  destroying  any  right  which 
she  may  have  on  the  defendant  for  a  remuneration,  and  perhaps  it 
increases  his  obligation,  in  a  moral  point  of  view,  of  doing  her  jas- 
tioe,  instead  of  lessening  it  in  a  legal" 

We  think  the  opponent  entitled  to  recover,  and  we  fix  the  amount 
at  $900,  with  interest  from  judicial  demand. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
avoided  and  reversed ;  that  the  opposition  of  Mrs.  Doria  Hautho  be 
maintained  for  the  sum  of  nine  hundred  dollars,  with  interest  from 
December  17, 1867;  that  the  tableau  be  amended  by  placing  her  as 
a  creditor  thereon  for  the  said  sum,  and  that  the  appellees  pay  the 
coflts  of  both  courts. 

Rehearing  refused. 


Db  Febiet  v.  Bank  of  Akebioa. 

(28  La.  An.  810.) 
Forgery — roHfieoHon  of  by  eontkut. 

In  this  case,  the  evidence  ahows  that  plaintiff  kept  a  bank  aooonnt  with  defend- 
ant; that  the  book-keeper  of  plaintiff  kept  the  caah  account,  made  the 
deposits,  etc,  and  that  hiB  relations  toward  the  plaintiff  were  well  understood 
in  the  bank ;  tliat  the  book-keeper  of  plaintiff  drew  a  check  on  the  bank  for 
$2,500,  to  which  he  forged  plaintiff's  signature,  which  was  an  amount  above 
the  account  to  the  credit  of  plaintiff  in  the  bank ;  that  notice  was  given  by 
the  bank  that  plantiff  had  overdrawn  his  account,  who,  on  being  shown  the 
check  for  $2,600,  said  he  had  not  signed  it,  but  did  not  say  that  it  was  a 
forgery.  On  seeing  his  book-keeper,  he  reported  back  to  the  bank  that  it 
was  all  right.  Subsequently  the  book-keeper  drew  another  check  on  the 
bank  for  $1,700,  and  again  forged  the  signature  of  the  plaintiff  thereto,  which 
the  bank  paid  on  presentation.  On  discovering  the  second  forgery  by  the 
book-keeper,  six  months  after  the  first,  plaintiff  denounced  the  act. 

EMd,  that  the  act  of  the  plaintiff,  in  ratifying  the  first  act  of  forgery  made  by 
his  book-keeper,  exonerated  the  bank  from  all  liability  for  having  paid  it ; 
that  his  afterward  keeping  the  book-keeper  in  his  confidential  employ  misled 
the  bank  and  threw  it  off  its  guard ;  that,  having  approved  and  ratified  the 
first  forgery,  the  bank  was  excused  for  paying  subsequent  checks  similarly 
drawn ;  that  the  plaintiff  had  by  his  own  acts  caused  the  injury,  and  he  must 
therefore  bear  the  loss. 
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Appbal  from  the  fourth  district  eoort^  parish  of  Orleans. 

A.  Rohertf  tor  plaintiff  and  appellee. 

Johnson  <§  Dennis^  for  defendant  and  appellant 

m 

Howell,  J.  Plaintiff  claims  $2,425.41  as  the  balance  dne  him 
on  deposit.  The  defendant  denies  any  indebtedness,  and  avers  that 
plaintiff  has  overdrawn  his  acconnt  to  the  amount  of  $1,774.59,  aa 
shown  by  his  checks,  which  sum  is  claimed  in  reconvention.  To 
this  demand  plaintiff  answers,  denying  the  genuineness  of  his  sigua« 
ture  to  two  of  said  checks,  one  for  $2,500,  dated  and  paid  on  the 
dlst  December,  1867,  and  one  for  $1,700,  dated  4th  and  paid  6th 
January,  1868. 

There  is  no  contest  before  us  as  to  the  forgery  of  those  two  checks ; 
but  defendant  and  appellant  contends  that  plaintiff,  by  his  conduct 
in  the  premises,  has  justified  the  bank  in  receiving  and  paying  them 
as  genuine,  and  therefore  is  liable  for  the  amount  so  overdrawn. 
When  the  first  of  these  checks  was  paid,  an  overdraft  was  discovered 
and  immediately  reported  to  plaintiff,  who  expressed  great  surprise, 
and  stated  that  he  had  drawn  no  check  on  that  day.  Upon  going 
to  the  bank  to  investigate  the  matter,  he  was  told  that  it  was  all 
right,  the  check  had  been  made  good  by  a  deposit  The  check  was 
handed  to  him,  and  after  being  carefully  examined  by  him  was 
returned  without  any  remark,  as  the  bank  clerk  testifies,  but  he 
says  he  stated  it  had  not  been  signed  by  him.  On  his  way  back  to 
his  office  he  met  his  book-keeper,  who  had  the  sole  charge  of  his 
bank  account  and  cash,  told  him  of  the  discovery  he  had  made  that 
the  latter  (the  book-keeper)  had  counterfeited  his  signature  to  the 
check  for  $2,500,  and  asked  him  if  that  was  the  only  loss  he  would 
sustain,  and  on  being  assured  it  was,  he  determined  to  bear  it,  and 
not  expose  the  matter,  and  continued  the  book-keeper  in  his  employ- 
ment as  before,  until  about  the  6th  or  7th  of  January  following, 
when  he  discovered  and  denounced  the  forgery  of  the  check  for 
$1,700.  The  signature  to  each  was  in  the  handwriting  of  the  book- 
keeper,  who,  to  provide  for  them,  deposited  to  plaintiff's  credit 
certain  checks  drawn  to  the  order  of  plaintiff  by  a  young  clerk  of 
the  latter  on  other  banks,  and  indorsed  thus:  "For  deposit,  6.  De 
Feriet,  per  E.  Davenport,"  the  book-keeper.  The  first  of  these 
deposits,  made  of  dlst  of  December,  1867,  was  realized,  and  pro- 
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dnced  a  surplus,  which  was  drawn  on  by.  several  genuine  checks  of 
the  plaintiff.  The  check  forming  the  second  deposit  was  returned 
dishonored,  thus  producing  the  overdraft  claimed  in  reconvention. 

Under  these  circumstances,  it  is  clear  that  the  plaintiff  cannot  be 
heard  to  disavow  the. check  for  $2,500.  The  case  ot  Biting  v.  Com" 
MBrcial  Bank,  7  R.  459,  rests  on  very  different  facts.  So  far  as  was 
in  hie  power,  he  condoned  this  offense  of  his  book-keeper,  and  made 
the  transaction  his  own.  He  could  but  have  known  that  the  deposit 
made  to  cover  this  overdraft  was  not  made  with  his  funds,  and  that 
consequently  the  payment  of  said  check  resulted  in  no  injury  or  loss 
to  him,  but  that  really  his  balance  was  increased  by  the  said  deposit, 
out  of  which  his  subsequent  checks  were  paid.  The  only  point  upon 
which  any  doubt  can  be  raised  is,  whether  he  is  liable  for  the  over- 
draft resulting  from  the  payment  of  the  second  forged  check. 

in  the  case  of  Duconge  v.  Forgayy  it  was  held  that  an  authoriza- 
tion to  indorse  other  promissory  notes  cannot  be  inferred  from  the 
fac^  that  the  party  whose  name  was  forged  on  them  did  not  publicly 
denource  the  forgery  which  first  came  to  his  knowledge,  nor  will  the 
neglect  to  denounce  the  crime  to  the  public  authorities  make  such 
party  responsible  for  other  forgeries  of  his  name,  then  unknown  to 
him,  or  give  rise  to  an  action  for  damages  under  articles  2294  and 
2205,  C.  C.  But  here  the  plaintiff  is  sought  to  be  made  liable,  not 
eiraply  for  his  failure  to  denounce  the  forgery  to  the  public  authori- 
ties when  brought  to  his  knowledge,  but  because  by  his  words  and 
acts  he  threw  the  bank  off  its  guard  and  enabled  the  guilty  person 
to  repeat  the  fraud  upon  the  same  party.  In  the  case  of  Forgay, 
the  forger  was  a  friendly  acquaintance,  bat  not  in  his  employment, 
and  rather  than  expose  his  friend,  he  guaranteed  the  payment  to  the 
holder  of  the  forged  indorsement  first  made  known  to  him;  but  when 
sued  by  another  and  different  party  on  another  forged  indorsement, 
he  was  relieved  from  liability  on  the  principle  above  stated.  In  this 
case,  however,  the  forger  was  the  confidential  clerk  of  plaintiff,  had 
charge  of  his  bank  book,  made  deposits  and  kept  his  cash  and  bank 
accounts;  when  plaintiff  discovered  the  first  forgery  he  used  ambig- 
uous language  to  the  bank  officer,  continued  the  forger  in  the 
same  confidential  position,  sanctioned  the  deposit  made  to  meet  the 
forged  check,  drew  upon  the  surplus  remaining  after  replacing  the 
overdraft,  and  thus  relieved  the  bank  from  the  charge  of  impru- 
dence in  paying  a  subsequent  check  similarly  signed  Indeed,  a 
careful  examination  of  the  evidence  will  leave  f\  well-founded  doubl 
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IB  to  whether  the  bank  was  made  aware  that  the  check  for  $2,500 
was  actaally  a  forgery  until  after  the  payment  of  the  one  for  $1,700. 
The  only  direct  eyidenoe  on  this  point  is  the  statement  of  plaintiff 
hiffiflftlf,  when  called  to  the  stand  the  second  time,  that,  upon  return- 
ing said  check  to  the  bank  clerk,  he  remarked  it  had  not  been  signed 
by  him,  and  his  first  declaration,  before  going  to  the  bank,  that  he 
had  drawn  no  check  that  day.  The  officers  of  the  bank  may  have 
inferred  that,  although  not  signed  by  the  plaintiff  himself,  he  did 
not  consider  it  a  forgery.  Be  this  as  it  may,  we  are  led  to  the  con- 
clusion that  the  peculiar  facts  and  circumstances  of  this  case,  taken 
together,  must  relieye  the  bank  from  the  stringent  rule  that  the 
depositary  must  take  care  to  pay  none  but  the  checks  or  drafts  of 
the  depo^r  himself  or  his  acknowledged  special  agent,  and  that 
this  is  a  proper  case  to  apply  the  equitable  principle  that,  where  one 
of  two  innocent  parties  must  suffer,  it  should  be  he  who  was  the 
cause  or  occasion  of  the  confidence  and  consequent  injury  of  the 
other. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
xefarsed,  and  that  defendant  recoyer  of  plaintiff  the  sum  of  $1,774.59, 
with  legal  intevest  from  6th  of  January,  1868,  and  costs  in  both  courts 

Rehearing  refueed. 


JhtTMBR  &  PBLLB  T.  QvSOUlSIX  ISSVBJlSOB  OoiCPAKT  OF  NbW 

<»U.Aii.tf8b) 
Fire  ineuranee'—inereMe  of  riik  cvooida  the  poUoy. 

TKb  prorlsion  in  a  pollcj  of  ixuiuTanoe  against  an  increase  of  risk  by  acts  of 
die  insnred  is  an  independent  condition  of  itself,  and  is  not  to  be  controlled 
or  Htwiti»<l  b/  the  pieyioas  conditions  or  specifications  of  the  hazards.  There* 
fore,  an  act  done  hj  the  assnred,  althongh  not  indnded  in  the  class  of  speci- 
fied hazards,  neyertheless  avoids  the  policy  if  it  increases  the  risk. 

In  this  case  the  assured  allowed. a  lot  of  loose  and  anbaled  hay  to  be  stored  in 
the  npper  part  of  the  building  insured,  without  giving  notice  to  the  Insur* 
en.  Hdd,  that,  although  unbaled  hay  was  not  specially  excepted  from  the 
haiards,  yet,  from  its  very  nature,  the  risk  was  increased,  and,  therefore,  it 
avoided  the  policy  on  that  ground. 
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Appsal  from  the  fourth  district  court,  parish  of  Orleans. 

E.  Howard  McCaleby  for  plaintifb  and  appellants. 

J.  M.  Dirrhammer  and  G.  E.  Schmidt^  for  defendant  and  appellee. 


Tauapbbbo^  J.  Dittmer  insured^  to  the  amount  of  $2^000^  his 
stock  of  groceries,  wines  and  liquors,  and  to  the  extent  of  $500  on 
his  fixtures  and  furniture,  all  contained  in  a  frame  shingle  building 
in  the  town  of  Oarrollton.  Eight  months  afterward  the  premises 
were  entirely  destroyed  by  fire,  causing  the  total  loss  of  his  stock  in 
tradie,  furniture,  etc.,  which^  as  alleged,  were  worth,  at  the  time  the 
fire  occurred,  over  12,500.  The  defendants,  being  the  insurers, 
were  sued  on  the  policy  of  insurance  for  $2,500,  with  interest,  etc. 

The  defense  is,  that  Dittmer,  after  he  had  effected  the  insurance, 
stored  in  the  premises  a  quantity  of  unbaled  hay,  and  kept  it  there 
until  the  fire,  thereby  acting  in  bad  faith,  and  materially  increasing 
the  risk  of  the  defendants,  in  violation  of  the  contract  by  which  he 
was  insured,  rendering,  according  to  its  conditions,  the  policy  null 
and  void. 

The  defendants  had  judgment  in  the  court  below,  and  the  plain- 
tifb have  appealed. 

It  is  in  proof  that,  after  the  policy  was  taken  out,  Dittmer,  the 
plaintiff,  permitted  one  of  his  neighbors  to  store  within  the  ''nsured 
premises  a  large  quantity  of  loose,  unbaled  hay.  It  seems  to  have 
been  put  in  the  upper  story  of  the  building  insured,  and  to  hav^e 
been  placed  there  about  three  months  before  the  fire  occurred.  The 
witness  Lieble,  who  owned  it,  says  that  there  were  abount  four  thou- 
sand pounds  of  the  hay  in  the  building  at  the  time  of  the  fire,  and 
that  it  was  perfectly  dry.  The  plaintiff  contends  tiiat,  as  ^'hay 
pressed  in  bales '*  is  expressly  named  and  classed  as  hazardous,  and 
excepted  in  the  conditions  annexed  to  the  policy,  and  unbaled  or 
loose  hay  not  being  so  classed  and  specified,  it  cannot  be  considered 
as  excepted,  and  that  the  policy  is  not  thereby  void.  An  express 
condition  stipulated  by  the  insurers  is,  that  the  plaintiff  should  not 
in  any  manner  increase  the  danger  and  risk  of  fire  on  his  premises 
during  the  continuance  of  the  policy.  The  insurance  company  waa 
not  informed  of  the  storing  of  the  hay  in  the  building  insured, 
and  no  application  was  made  for  the  assent  of  the  company  to  its 
being  so  stored,  and  no  opportunity  offered  the  insurers  to  require, 
as  a  condition  for  continuing  the  policy  in  force,  a  higher  or  in* 

creased  premium. 
Vol.  Vni  — 76 
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We  think  the  doctrine  contended  for  on  the  part  of  the  plaintifl 
is  not  maintained.  We  think  it  an  established  rule  that  the  provis- 
ion in  a  policy  of  insurance  against  an  increase  of  risk  by  acts  of 
the  assured  is  an  independent  condition  of  itself,  and  is  not  to  be 
controlled  or  limited  by  the  previous  condition  or  specification  of 
hazards.  Therefore,  if  the  act  done  by  the  assured,  although  not 
included  in  the  class  of  specified  hazards,  it  nevertheless  avoids  the 
policy  if  it  increases  the  risk.  1  Strob.  (S.  C.)  281;  10  Pick.  536 ;  2 
Gomst.  210;  53  Penn.  353. 

That  the  risk  was  increased  in  this  case  by  the  storing  a  large 
quantity  of  loose,  dry  hay  in  the  building  insured,  we  think  can 
admit  of  no  doubt  If  hay  pressed  in  bales  be  excepted  as  hazard- 
ous, for  the  reason  that  it  is  easy  to  ignite,  a  fortiori,  hay  in  the 
loose,  unbaled  state  would  be  far  more  so  from  the  rapidity  with 
which  incandescence  and  fiame  would  be  developed  by  ignition.  We 
think  the  defense  is  sustained,  and  that  the  judgment  should  be 
affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Rehearing  refumJL 


The  Louisiana  State  Lotteby  Gompakt  v.  Bighoux. 

(28  La.  An.  748.) 
BxtriMie  evidence  not  admismble  to  inwUidate  a  etatute. 

If  a  law  has  Veen  regularly  promulgated  according  to  the  forms  of  the  consd- 
tntlon,  its  inTaUdity  will  not  be  examined  or  passed  upon  by  the  judiciary 
on  alleged  Irrogularities  or  informalities  committed  by  the  general  assembly 
in  passing  it,  nor  will  parol  evidence  be  received  to  shovr  that  the  general 
assembly  have  not  complied  with  the  requirements  of  the  constitution  in 
passing  it 

An  act  of  the  general  assembly  wiU  not  be  declared  void  because  Its  objecti 
are  not  set  forth  in  its  title,  if  the  title  disdoses  the  objects  of  the  act  ii 
terms  so  clear  that  no  one  can  be  misled  thereby. 

Appeal  from  the  eighth  district  court,  parish  of  Orlecuuu 
Joseph  P.  HornoTy  for  plaintiffs  and  appellees. 
Oeorge  L,  Bright,  for  defendant  and  appellant. 
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Talllfbrbo,  J.  This  is  an  action  brought  by  the  plaintiffs 
against  the  defendant  Richoux  and  several  other  parties,  to  restrain 
them  by  injunction  from  vending  lottery  tickets  of  the  Havana  and 
other  lotteries,  in  violation  of  the  exclusive  right  claimed  by  the 
plaintiffs  to  establish  lotteries  and  to  sell  lottery  tickets  in  this  State. 
A  rule  nisi  was  granted  by  the  judge  a  quo,  which  was  afterward 
made  peremptory.  From  this  judgment  McCarthy,  one  of  the  de- 
fendants, alone  has  appealed. 

Various  grounds  are  set  up  in  defense;  two  of  them,  however, 
seem  to  be  chiefly  relied  upon.  To  these  we  will  direct  our  atten- 
tion.   They  are : 

First.  That  in  the  passage  by  the  legislature  of  the  bill  which 
plaintiffs  found  their  exclusive  privilege  upon,  as  the  law  securing 
their  alleged  right,  the  requirements  of  article  42  of  the  State  con- 
stitution were  not  complied  with,  and  the  act  of  the  legislature  pur- 
porting to  confer  the  privilege  is  therefore  null  and  void. 

Seconds  That  the  title  of  the  act  does  not,  as  required  by  articl<j 
114  of  the  constitution,  express  the  objects  of  the  law  intended  to  be 
enacted. 

Article  42  of  the  State  constitution  provides  that  "  no  bill  shall 
have  the  force  of  a  law  lintil  on  three  several  days  it  be  read  in  each 
house  of  the  general  assembly,  and  free  discussion  allowed  thereon, 
unless  four-fifths  of  the  house  where  the  bill  is  pending  may  deem 
it  expedient  to  dispense  with  the  rule." 

When  a  legislative  act  is  duly  promulgated  according  to  the  con- 
stitution and  laws  under  which  it  is  passed,  we  find  no  authority  in 
the  judiciary  department  to  look  behind  it  and  determine  its  validity 
or  invalidity  from  the  proceedings  of  the  general  assembly  in  adopt- 
ing it  Such  a  course,  it  would  seem,  is  not  sustainable  on  the 
theory  of  the  independent  and  separate  action  of  the  three  branches 
of  the  State  government.  When  a  legislative  act  is  attacked  on  the 
ground  that  it  contains  provisions  that  are  unconstitutional,  the 
question  of  its  validity  is  properly  within  the  scope  of  judicial  action. 
The  courts  have  power,  when  a  constitutional  question  is  raised,  to 
examine  whether  the  thing  ordered,  permitted  or  forbidden  to  be 
done,  may  have  effect  under  the  sanction  of  the  constitution.  The 
question  should  be,  is  the  law  itself  constitutional  as  to  its  provisions 
and  what  it  declares,  and  not  whether  it  is  constitutional  as  to  the 
manner  of  its  enactment  or  the  proceedings  by  which  it  was 
enacted  ? 
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Oonrts  will  presume  that  the  constitutional  rules  laid  down  for 
the  passage  of  laws  have  been  complied  with  by  the  law  maker,  and 
when  duly  promulgated  will  accept  them  without  inquiry  as  to  the 
observance  or  non-observance  of  the  required  rules  and  forms  in  the 
preparation  and  passage  of  bills.  The  opposite  doctrine,  we  appre- 
hend, would  lead  to  a  very  confused  and  perplexing  state  of  adObiirs 
in  the  administration  of  laws.  If  courts  can  examine  the  regularity 
of  the  proceeding  had  in  the  passage  of  bills,  what  is  to  prohibit 
them  flrom  determining  whether  any  other  constitutional  provision, 
merely  ancillary  to  the*  exercise  by  the  general  assembly  of  the 
appropriate  function  of  law-making,  has  been  properly  exercised? 
Oonfllcting  views  on  this  question  have  been  taken  by  the  courts  of 
several  of  the  States  of  the  Union,  and  we  do  not  regard  it  as  defi- 
nitely settled  by  their  decisions. 

The  title  of  the  act  incorporating  the  Louisiana  Lottery  Company 
reads  thus :  '^  An  act  to  increase  the  revenues  of  the  State,  and  to 
authorize  the  incorporation  and  establishment  of  the  Louisiana  State 
Lottery  Company,  and  to  repeal  certain  acts  now  in  force."  This 
title,  it  is  contended,  does  not  fulfill  the  requirements  of  article  114 
of  the  constitution,  which  declares  that  '^  every  law  shall  express  its 
object  or  objects  in  its  title."  The  interpretation  which  seems  to 
be  given  to  the  title  in  question  is,  that  the  act  purports  simply  to 
authorize  the  incorporation  and  establishment  of  a  State  lottery 
company;  whereas  by  the  act  itself  the  lottery  company  is  estab- 
lished, a  fact  which  the  reader  of  the  title  is  not  apprised  of.  This 
interpretation  then  assumes  that,  as  indicated  by  the  title,  the 
object  of  the  legislature  was  to  authorize  itself  to  incorporate  and 
establish  the  lottery  company  —  a  thing  absurd  upon  its  face.  How 
a  person  could  be  misled  by  the  title  into  the  supposition  that  the 
act  does  not  incorporate  and  establish  a  lottery  company,  we  do  not 
easily  perceive.  True,  a  more  distinct  definition  of  the  objects  of 
the  act  might  have  been  given,  but  that  fact  is  of  no  importonce  if 
its  objects  are  by  the  title  made  sufficiently  apparent  Legislators 
are  not  always  philologists,  and  their  terms  and  expressions  are  not 
to  be  disregarded  if,  as  it  not  imfrequently  happens,  they  are  not  bo 
dearly  definite  and  distinct  as  they  might  be  made.  We  think  the 
title  fulfills  the  conditions  of  article  114  of  the  constitution. 

It  is  for  the  reasons  stated,  ordered,  adjudged  and  decreed  ihftt 
the  judgment  of  the  district  court  be  affirmed,  with  costs. 
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BnOf  administrator,  appellant,  v.  Acobd'b  ExsouioBp 

(aOntt,886w) 
iSMnltf  isf  Ifaiftatimt — admisnan  of  adminiUtraior. 

WlMie  one  of  two  Joint  AdmlnlBtiaton  has  an  account  against  his  intestato 
whieh  waa  barred  by  the  statute  of  limitationa  before  the  death  of  the  lnte» 
tnte,  the  bar  wUl  not  be  removed,  and  the  debt  reyived  by  the  statement  oi 
admission  of  bis  co-administrator  that  the  account  is  correct 

Bill  in  eqtdty.    The  opinion  sufficiently  statea  the  case. 
Michie  d  Michie  and  Taung,  for  appellant 
Baldwin  and  ISMzy  for  appellee. 

ANDEBSOK9  J.  The  only  question  raised  npon  the  record,  in  the 
argument  of  this  cause,  is  with  regard  to  the  credit  of  $409,  allowed 
Acord,  the  appellant's  intestate,  in  the  settlement  of  his  administra- 
tion account,  with  the  estate  of  John  Falls,  deceased. 

John  Falls,  the  intestate,  died  in  September,  1825.  Letters  o! 
administration  on  his  estete  were  granted  to  his  widow  and  Acord 
jointly.  In  1832  Acord  made  a  settlement  of  his  administration 
accounts,  with  commissioners  of  the  county  court,  appointed  for  the 
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purpose,  on  his  motion.  In  said  settlement  Acord  was  allowed  to 
retain,  out  of  the  assets  which  came  to  his  hands,  his  account  of 
1409,  against  the  intestate,  for  money  loaned,  dated  August  26, 1819. 
There  was  no  bond  or  note,  or  other  eyidence  of  the  debt,  except  the 
statement  or  admission  of  the  administratrix  (proved  by  one  of  the 
commissioners),  that  it  was  correct.  It  thus  appears  that  right  of 
action  accrued  upon  this  account  more  than  five  years  before  the 
death  of  the  intestate,  and,  consequently,  that  it  was  barred  by  the 
statute  of  limitations.  The  whole  case  is  therefore  narrowed  down 
to  the  single  inquiry,  where  one  of  two  joint  administrators  has  an 
account  against  his  intestate,  which  was  barred  by  the  statute  of 
limitations  before  the  death  of  the  intestate,  can  the  bar  be  removed 
and  the  debt  revived  by  the  statement  or  admission  of  his  co-admin- 
istrator, tliat  the  account  is  correct? 

It  has  been  a  question  whether  the  bar  could  be  removed  and  the 
debt  revived  by  the  promise  of  a  sole  administrator,  to  pay  an  account 
against  the  intestate  which  was  barred  by  the  statute  of  limitations 
in  his  life-time.  We  are  of  opinion  that  it  could  not  By  the  revised 
Code  of  1819,  volume  1,  page  492,  section  16,  it  is  made  the  duty 
of  the  court,  in  a  suit  against  a  personal  representative,  *^  for  the 
recovery  of  a  debt  upon  an  open  account,"  "  to  cause  to  be  expunged 
from  such  account  every  item  thereftf  which  shall  appear  to  have 
been  due  five  years  before  the  death  of  the  "  decedent  Mr.  Robin- 
son, in  his  new  work  on  Practice,  says:  "To  allow  items  due  five 
years  before  a  decedent's  death  to  become  a  charge  upon  his  estate 
because  of  an  acknowledgment  or  provision  made  by  his  personal 
representative,  would  not  have  been  very  consistent  with  the  legisla- 
tive intent  manifested "  in  this  act.  1  Bob.  Prac.  (new)  677.  In 
Tuiistall  et  al  v.  PollarcFs  admWy  11  Leigh.  1,  38,  Judge  Tuckbb 
says:  "I  incline  to  think  an  executor  is  id  ways  bound  to  make  this 
defense ;  that  is,  the  statute  of  limitations,  unless  it  be  waived  by 
those  who  are  interested.''  And  he  cites  with  approbation  McGulhch 
V.  Davis,  22  Eng.  0.  L.  386,  in  which  Bailey,  J.,  says:  "Executors 
have  no  right  to  waive  any  legal  defense  to  such  an  action.  And  if 
they  did,  and  were  to  pay  a  debt  against  the  recovery  of  which  there 
was  any  legal  bar  they  would  lay  themselves  liable  over  to  those  who 
were  interested  in  the  testator's  property."  Also  it  was  held  in  Rog- 
ers V.  BogerSy  3  Wend.  603,  that  an  executor  cannot  be  allowed  in 
his  accounts  a  charge  for  retaining  a  debt  barred  by  the  statute  of 
limitations.     In  Delaware  it  is  considered,  that  if  a  debt  was  not 
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tMurred  at  the  decedent's  death,  his  administrator  may,  by  his  promise 
or  acknowledgment,  keep  it  alive  and  free  from  the  operation  of  the 
act  1  Rob.  Prac.  (new)  575,  citing  Parkin^  adirCr  v.  Bennifigtony 
I  Harr.  209.  The  supreme  court  of  Connecticut  has  decided  that 
an  acknowledgment  by  a  personal  representative  that  a  stale  demand 
is  due  shall  not  be  allowed  to  defeat  the  operation  of  the  statute ; 
he  whose  duty  it  is  to  settle  the  estate  according  to  law  shall  not 
subject  it  to  debts  by  his  declarations  or  admissions.  Feck  v.  Bots- 
ford,  7  Conn.  172.  While  there  is  some  diversity  of  opinion  on 
this  subject  in  some  of  the  States,  it  is  believed  that  no  case  can  be 
found  in  Virginia  where  a  different  doctrine  has  been  held.  In  the 
case  referred  to,  supra,  Tuoeeb,  J.,  in  whose  opinion  Judges  Cabell 
and  Bbooke  concurred,  was  evidently  inclined  to  sanction  the  doc- 
trine as  held  in  Rogers  v.  Bogers,  and  sa  expounded  by  Justice 
Bailey  in  McGulloch  v.  Davis. 

But  Bishop  V.  Harrison^s  adin^r,  2  Leigh,  532,  decided  by  this 
court,  is  relied  upon  by  the  appellee's  counsel  as  an  authority  to 
the  contrary.  We  do  not  think  it  is.  The  opinions  of  the  judges 
were  evidently  given  in  reference  to  a  case  where  the  debt  had  not 
been  barred  in  the  life-time  of  the  testator,  and  the  promise  by  the 
executor  was  not  relied  on  to  remove  an  existing  bar,  but  to  exemp'» 
the  case  from  the  statute  of  limitations.  This  clearly  appears  from 
the  language  of  Judge  Cabb,  in  his  opinion,  delivered  in  the  case. 
^'  Here  (he  says)  was  a  debt  claimed  of  the  testator ;  to  whom  was 
the  creditor  to  look  ?  To  the  representative.  He  applies  to  the 
executor  while  the  debt  is  yet  untouched  by  the  statute  of  limita- 
tions, and  tells  him  here  is  a  debt  due  me  by  your  testator,  and  here 
is  the  proof  of  it  It  is  a  debt  due  by  simple  contract,  I  must  sue 
at  once.  The  executor  replies,  I  see  the  debt  is  just,  and  I  tell  you 
before  this  witness,  I  will  pay  it ;  therefore,  you  need  not  bring 
suit"  It  is  evident  that  all  the  judges  in  this  case  were  speaking 
with  reference  to  a  promise  of  the  executor  to  pay  a  debt  which  had 
not  been  already  barred  —  a  debt  which  had  been  '^  untouched  by  the 
statute  of  limitaiions  ;  "  and  Judge  Cabb  seems  to  rely  upon  that, 
as  a  warrant  to  the  executor  for  his  promise  to  pay  the  debt  It 
seems  to  me,  therefore,  that  as  the  law  then  stood,  as  well  as  now,  a 
debt  against  the  decedent  barred  by  the  statute  of  limitations  i.i  his 
life-time  could  not  be  revived  and  made  a  charge  upon  the  estate  by 
the  promise  of  the  executor  or  administrator  to  pay  it.  And,  conse- 
quently, if  it  was  a  debt  due  to  the  personal  representative,  in  his 
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own  rights  he  oould  not  retain  it  ont  of  the  assets,  and  charge  the 
estate  with  it 

But  in  this  case  there  is  no  promise  of  the  administratrix  to  pay. 
It  is  only  an  admission,  by  one  of  a  joint  administration,  that  the 
account  was  correct  And  where  there  is  a  joint  administration,  if 
the  admission  of  one  could  bind  the  estate,  which  is,  to  say  the  least, 
problematical  {TtUloek  v.  Dunuy  Ry.  &  Mood.  416;  21  Eng.  0.  L. 
478 ;  SchoUy  v.  Fattcw,  etc,  12  M.  &  W.  609,  cited  1  Bob.  Pr.  [new] 
573),  it  seems  to  be  well  settled,  that  the  acknowledgment  by  a  per- 
sonal representatiye,  that  the  claim  is  just,  does  not  imply  a  promise 
to  pay,  as  it  would,  if  the  acknowledgment  had  been  made  by  the 
decedent  himself ;  and,  therefore,  does  not  create  a  charge  against 
the  estate.  Abbott,  G.  J.,  in  TuUock  y.  Dunn,  supra;  Thompson 
V.  Peter,  12  Wheat  665  ;  OaJces  v.  MitcheU,  15  Me.  360 ;  Bunhur  v. 
Ath€dyn,36iA»d6^;  cited  1  Bob.  Pr.  (new)  575;  Heats  ea?rs  y. 
Manner f  admWs,  6  J.  J.  Marsh.  255.  We  are  of  opinion,  therefore, 
that  the  decree  of  the  circuit  court  is  erroneous  in  OTorruling  the 
exception  to  this  item  in  the  account  of  the  commissioner,  designated 
as  report  No.  2,  and  in  allowing  the  same  as  a  debt  against  the  estate 
of  John  Falls^  deceased.  But  as  the  report  of  commissioner  No.  3, 
filed  the  day  of  June,  1855,  ascertains  what  is  the  true  state  of 
account,  omitting  this  item  as  a  debit  against  the  estate,  we  are  of 
opinion  that  the  circuit  court  erred  in  adopting  the  report  No.  2,  of 
Commissioner  Hendren,  and  in  not  adopting  report  No.  8  of  said 
commissioner.  The  court  is  of  opinion,  therefore,  that  the  decree 
of  the  circuit  court,  so  far  as  it  is  in  conflict  with  this  opinion,  should 
be  reyersed,  with  costs  to  the  appellants,  and  in  all  other  respects 
should  be  aflbmed. 

Decree  aceordinglff. 
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Promimarif  noU-^^lott  note — pa^fmMi^iffflBeiqf  rmwwrf. 

An  Mtion  at  lair  will  not  lie  on  a  lost  negotiable  promissory  note. 

Defendant  proposed  to  pay  bis  note  to  plaintiff,  but  at  plaintiff's  request  the 
note  was  renewed,  upon  tbe  understanding  tbat  it  should  be  deposited  in  bank 
for  collection.  Subsequently  defendant  deposited  in  bis  own  name  tbe 
amount  of  the  note  in  the  bank,  which  was  burned,  with  the  oontents,  before 
the  note  had  matured  or  been  deposited.  HM,  that  defendant  was  liable  for 
the  amount  of  the  note. 

A  promissory  note  given  for  a  debt  does  not  operate  as  an  extinguishment  or 
payment  of  the  debt,  unless  it  be  so  accepted  by  the  creditor,  and  a  note  in 
renewal  is  but  a  continuation  of  the  debt,  and  if  it  is  not  paid  at  maturity, 
the  creditor  may  sue  upon  it,  or  upon  the  original  cause  of  action. 

Acnoiir  by  Trice  against  Moses,  as  maker,  and  Davis,  as  indorser, 
of  a  lost  negotiable  note  for  121,000.  It  appeared  that  in  the  latter 
part  of  1863,  or  early  in  1864,  Trice  lent  Moses  abont  $25,000  of 
Confederate  currency,  who  executed  therefor  his  negotiable  note^ 
with  Davis  as  indorser,  payable  in  ninety  days.  This  note  was 
renewed  from  time  to  time,  and  at  one  time  $4,000  of  the  principal 
was  paid.  One  of  the  renewed  notes  fell  due  on  the  4th  of  January, 
1865,  and  at  that  time  Moses  offered  to  pay  the  amount  of  it;  but, 
at  the  request  of  Trice,  another  renewal  note  was  given,  payable  at 
ninety  days  at  the  Bank  of  Virginia,  with  the  understanding  that 
it  should  be  deposited  in  the  bank  for  collection.  Subsequently 
Moses  deposited,  in  his  own  name,  at  the  bank,  money  equal  or 
exceeding  the  amount  of  the  note,  but  the  bank  was  burned  before 
the  note  came  due,  and  before  it  had  been  deposited  for  collection. 
Payment  having  been  refused,  the  note  was  put  in  the  hands  of  a 
notary,  from  whom  it  was  stolen.  The  rulings,  charges,  and  refusals 
to  charge,  are  sufiSciently  set  out  in  the  opinion.  Verdict  and  judg- 
ment for  plaintiff.    Defendant  appealed. 

KeUjfy  for  appellant 

Lyons,  for  appellee. 
Vol.  VIII.  —  77 
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Staples,  J.  This  case  presents  the  question,  whether  an  actiox/ 
at  law  can  be  maintained  upon  a  lost  negotiable  note  transferable  bj 
deliyery.  No  decision  can  be  f onnd  in  the  Virginia  Reports  involv- 
ing this  precise  point  In  England  the  doctrine  is  firmly  established, 
that  such  an  action  cannot  be  maintained;  and  the  sole  remedy  of 
the  owner  is  in  a  court  of  chancery,  which  can  adjust  the  equities 
of  the  parties,  and  require  suitable  indemnity  as  a  condition  of  reliel 
Hansard  v.  Robinson^  7  Bam.  &  Oress.  90;  Ramuz  v.  Orotve,  1  Ezch. 
166;  18  Eng.  Law  &  Eq.  514.  In  this  country  there  has  been  some 
conflict  of  opinion  on  the  subject ;  but  the  great  weight  of  authority 
is  in  harmony  with  the  English  doctrine.  In  some  of  the  States 
statutory  remedies  have  been  provided,  by  which  most  of  the  difS- 
culties  standing  in  the  way  of  actions  at  law  have  been  removed.  In 
other  States  having  common-law  and  equitable  powers  blended  in 
the  same  courts,  it  is  the  constant  practice  of  those  courts  to  assume 
jurisdiction  in  this  class  of  cases.  Thus,  in  Massachusetts,  it  has 
been  decided  that  the  court,  holding  a  just  regulating  power  oVer 
the  judgment  and  proceedings  before  it,  has  authority  to  prescribe 
an  equitable  security  to  the  maker  of  a  lost  note,  by  a  proper  tmd 
suitable  indemnity.  Fdles  v.  Bussell,  16  Pick.  315.  And  so  in  Penn« 
sylvania,  it  is  held  that  the  failure  to  indemnify  is  not  in  bar  of  the 
action,  but  is  merely  a  prerequisite  to  an  execution  to  enforce  the 
judgment,  and  the  right  to  restrain  such  execution  is  an  equitable 
power  vested  in  the  courts,  to  be  administered  with  the  machinery 
of  common-law  forms. 

It  is  obvious  that  these  principles  have  no  application  in  those 
States  where  the  common  law  and  equity  tribunals  are  separate  and 
distinct  In  these  latter,  we  find  the  courts  of  common  law  steadily 
refusing  to  take  jurisdiction  of  suits  upon  lost  negotiable  instru- 
ments. 2  Pars,  on  Bills  and  Notes,  296-298  and  notes;  2  Bob. 
Prac.  (new  ed.)  220.  The  learned  counsel  for  the  appellee  has  cited 
a  number  of  cases  which  he  supposes  to  be  in  conflict  with  these 
views.  Some  of  these  cases  show  that  when  a  bank  note  has  been 
cut  in  halves,  and  one-half  lost,  the  holder  may  recover  upon  the 
other  half  at  law.  Upon  this  proposition  there  is  also  much  conflict 
of  decision.  But  whatever  may  be  the  rule  in  some  of  the  American 
courts,  in  regard  to  action  upon  bank  notes,  the  cases  of  the  Bank 
of  Virginia  v.  Wardy  6  Munf.  166;  Farmers^  Bank  of  Virginia  r. 
Reynolds,  4  Rand.  186,  indicate  that  in  this  State  no  such  action 
can  be  maintained;  because  the  owner  can  only  recover  on  ostablislh 


JMOVEMBEK  TERM,  1871.  611 


Moaea  t.  Trice. 


ing  his  title  by  the  judgment  of  a  court  of  equity,  jnd  giving  a  salis- 
tactory  indemnity  to  secure  the  bank  against  future  loss  from  the 
appearance  and  setting  up  the  other  half  of  such  note. 

In  Benner  t.  Bank  of  Columbia,  9  Wheat  581,  the  note  was  lost 
after  suU  hroughty  not  by  the  plaintiff  or  his  agents,  but  by  the 
officers  of  the  court.  The  holder  had  a  perfect  right  of  action  at 
law  at  the  time  of  the  institution  of  his  suit;  he  could  not  be 
deprived  of  that  right  by  an  accident  in  no  manner  attributable  to 
his  negligence,  and  turned  round  to  another  forum  for  redress.  This 
rule  is  recognized  m  other  cases ;  and  is  not  in  conflict  with  the 
general  principle  applicable  to  negotiable  instruments.  That  prin- 
ciple is,  that  the  party  to  such  an  instrument,  when  he  is  callxi 
upon  to  pay  it,  has  the  right  to  insist  it  shall  be  produced  and 
delivered  up  to  him.  And  this  rule  is  not  varied  because  suit  is 
brought  and  payment  demanded  under  compulsory  proce^  of  law. 
In  either  case  the  maker  has  the  right  to  call  for  the  production. of 
his  note. 

As  the  owner,  however,  in  case  of  loss  of  the  instrument,  cannot 
do  fhis,  the  courts  allow  a  recovery  upon  the  terms  of  his  giving 
proper  indemnity.  A  court  of  common  law  cannot  require  such 
indemnity  as  a  part  of  its  judgment  It  can  neither  impose  terms 
upon  the  plaintiff  as  a  condition  of  such  judgment,  nor  prevent  the 
issue  of  an  execution  thereon.  In  Pierson  v.  Hutchison,  2  (/amp. 
211,  Lord  Ellekbobough  said,  whether  an  indemnity  would  be 
sufficient  or  insufficient,  is  a  question  of  which  a  court  of  law  can- 
not judge.  See,  also,  Oreenway,  ex  parte,  6  Ves.  862;  Aranguese  v. 
Scholfield,  38  Eng.  L.  &  Eq.  424 ;  1  Story's  Eq.  Jur.,  §§  84,  85.  Nu- 
merous other  authorities  might  be  mentioned  to  the  same  effect. 
They  establish  that  the  only  remedy  in  such  cases  is  in  a  court  of 
equity,  where  all  the  circumstances  of  the  loss  can  be  fully  investi- 
gated, and  a  suitable  and  proper  indemnity  provided. 

It  is  insisted,  however,  that  these  principles  do  not  apply  in  the 
case  of  notes  lost  after  maturity.  The  counsel  for  the  appellee  says 
it  is  clear  that  a  protested  negotiable  note  has  no  more  negotiability, 
according  to  the  law  merchant,  than  a  bond  or  other  paper  origi- 
nally not  negotiable.  No  authority  is  cited  in  support  of  this  prop- 
osition. I  will  not  say  no  cases  or  dicta  can  be  found  to  sustain  it. 
It  is  certainly  in  conflict  with  the  leading  decisions  and  the  opinions 
of  tht  most  accurate  writers  on  commercial  law.  In  Story  on  Prom- 
issory Notes,  g  178,  it  is  said  ^'a  negotiable  note  maybe  trans- 
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teired  at  any  time  while  it  remains  a  good,  snbsisting,  unpaid  note^ 
whether  before  or  after  it  has  arrived  at  maturity;  and,  in  the  latter 
ease,  even  though  it  be  protested  for  non-payment,  and  bears  upon 
its  face  the  marks  of  its  dishonor.''  In  Miller  v.  Davis,  14  Oratt  1, 
13,  Judge  MoNGUBB,  speaking  for  the  court,  says,  in  reference  to 
overdue  notes:  ^It  has  long  been  settled  that  they  are  negotiable; 
and  it  belongs  to  the  legislature  to  make  them  assignable  only.'' 
See,  also,  Baxter  v.  LiHUy  6  Mete.  7;  3  Bob.  Praa  (new  ed.)  253;  2 
Parsons  on  Bills  and  Notes;  Chitty  on  Bills,  217;  Bedf.  ft  Big.  Lead- 
ing Gases  on  Bills  of  Exchange  and  Promissory  Notes. 

It  is  true  that  the  person  taking  a  dishonored  note  takes  it  sub- 
ject to  all  the  equities  attaching  to  the  instrument  in  the  hands  of 
the  original  parties ;  and  it  may  be  conceded,  for  the  sake  of  argu- 
ment, that,  when  the  note  has  been  lost,  he  holds  it  subject  to  all 
the  objections  which  aflFected  it  in  the  hands  of  the  party  who  first 
tortiously  transferred  the  note.  But  the  answer  given  to  this  rea- 
soning is,  that  it  is  part  of  the  contract  of  the  maker  to  pay  on  the 
presentment  of  the  instrument  to  him  for  that  purpose,  and  he  has, 
therefore,  a  right  to  its  possession  as  his  voucher  against  a  future 
demand.  Besides,  the  maker  may  not  be  able  to  show  the  note  was 
lost  after  maturity;  and  he  is  not  to  be  exposed  to  such  risk  with- 
out indemnity. 

In  Hansard  v.  Robinson,  7  Bam.  ft  Cress.  90,  Lord  Tenterdbk 
said:  '^If  the  bill  should  afterward  appear,  and  a  suit  be  brought 
against  the  acceptor,  a  fact  not  absolutely  improbable  in  the  case  of 
a  lost  bill,  is  he  to  seek  for  the  witnesses  to  prove  the  loss,  and  to 
prove  that  the  new  plaintiff  must  have  obtained  it  after  it  became 
due  f  Has  the  holder  a  right,  by  his  own  negligence  or  misfortune, 
to  cast  this  burden  upon  the  acceptor,  even  as  a  punishment  for  not 
discharging  the  bill  on  the  day  it  became  due?  We  think  the  cus- 
tom of  merchants  does  not  authorize  us  to  say  that  this  is  the  law." 
It  is  impossible  to  deny  the  force  or  soundness  of  these  views.  They 
are  fully  sustained  by  the  adjudicated  cases  by  the  most  eminent 
writers  on  Commercial  Law,  and  by  the  opinions  of  three  of  the 
judges  of  this  court ;  and  must  be  regarded  as  the  established  doc- 
trine of  this  State.  Miller  v.  Davis,  14  Gratt  1;  2  Greenl.  Bill  of 
Exchange  and  Promissory  Notes;  Story  on  Promissory  Notes,  §  450, 
note  2;  Byles  on  Bills,  300;  2  Parsons  oi  Notes  and  Bills,  995;  Ed- 
wards on  Bills,  297. 

When,  however,  it  appears  that  the  note  or  bill  has  beer  destroyed^ 
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different  principles  apply.  Whateyer  diversity  of  opinion,  on  this 
pointy  may  have  formerly  existed,  it  is  now  the  established  doctrine 
that  the  holder,  upon  showing  the  destruction  of  the  note  after  its 
maturity,  may  recover  thereon  in  a  court  of  law.  In  such  case  no 
indemnity  is  necessary,  as  the  maker  can,  in  the  nature  of  things, 
encount^  no  risk  in  paying  the  note.  Leading  Gases  upon  Bills  of 
Exchange  and  Promissory  Notes,  679;  2  Parsons  on  Bills  and 
Notes,  295;  Ohitty  on  Bills,  154.  It  is  true  that,  when  the  evidence 
of  the  destruction  is  merely  presumptive,  the  maker  is  exposed  to 
the  danger  of  the  reappearance  of  the  instrument  in  the  hands  of  a 
bona  fide  holder.  This,  however,  only  manifests  the  importance  of 
clear  and  satisfiictory  proof  of  the  destruction.  The  degree  of  evi- 
dence necessary  to  constitute  such  proof  can  never  be  previously 
defined.  It  is  impracticable,  in  the  nature  of  things,  to  lay  down 
any  rule  on  the  subject.  The  only  legal  test  in  this,  as  in  other 
cases,  is  the  sufSciency  of  the  evidence  to  satisfy  a  jury  beyond  rea- 
sonable doubt  that  the  note  is  no  longer  in  existence. 

The  evidence  adduced  by  the  defendant  in  error,  in  the  court 
below,  established  the  loss  of  the  note  by  robbery ;  but  was  not  of 
itself  sufficient  to  prove  its  destruction.  It  was  not  offered  with  that 
view,  nor  passed  upon  by  the  jury  in  that  connection.  The  motion 
to  exclude  the  evidence  substantially  raised  the  question  of  the  right 
to  sue  at  law  upon  a  lost  note ;  and  the  ruling  of  the  court  was  in 
effect  an  affirmance  of  the  right.  The  court  no  more  invades  the 
province  of  the  jury  by  excluding  evidence  than  by  pronouncing  it 
insufficient  in  law.  By  one  course  the  evidence  is  thrown  out  of  the 
case,  and  by  the  other  it  is  destroyed;  which  in  effect  is  the  same 
thing.  BM  v.  Orawfard^  8  Gratt.  110, 132.  I  think,  therefore,  the 
court  erred  in  overruling  the  motion  to  exclude  the  evidence  set  out 
in  the  first  bill  of  exceptions.  For  this  error  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial.  On  such  trial  the 
defendant  in  error  may  be  prepared  to  produce  the  note,  or  possibly 
to  trace  it  to  the  possession  of  the  plaintiff  in  error;  or  to  show  that, 
at  the  time  of  the  trial,  a  recovery  thereon  would  be  barred  by  opera- 
tion of  the  statutes  of  limitation ;  or  he  may  be  able  to  produce  satis- 
factory evidence  of  the  destruction  of  the  note,  or  such  circumstances 
as  would  plainly  justify  a  jury  in  presuming  that  fact  Although 
the  evidence  set  out  in  the  first  bill  of  exceptions  only  proved  the 
loss  of  the  note  by  robbery,  yet,  if  hereafter  offered  in  connection 
with  other  facts  and  circumstances  tending  to  prove  its  destruction, 
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the  court  below  would  be  warranted  in  permitting  it  to  go  to  the 
jury  for  the  purpose  of  creating  a  presumption  that  the  instrument 
had  been  in  fact  destroyed. 

Those  views  render  it  necessary  to  consider  the  remaining  groundB 
of  ciTor  suggested  by  the  plaintiff  in  error.  One  of  these  is  to  the 
refusal  of  the  circuit  court  to  giye  certain  instructions,  designated  in 
tlie  record  as  defendant's  instructions  Nos.  3, 4  and  6.  The  proposi- 
tion inyolved  in  the  fifth  was  settled  by  this  court  in  Magill  v.  Man- 
ttoiiy  20  Gratt  527.  Instinictions  No.  3  and  4  raise  the  question  of 
the  extent  of  the  liability  imposed  by  the  negotiable  note  in  contro- 
versy. It  appears  that  in  the  latter  part  of  the  year  1863,  or  early 
in  the  year  1864,  the  plaintiff  in  error  borrowed  from  the  defendant 
in  error  about  twenty-five  thousand  dollars,  in  Confederate  treasury 
notes,  and  executed  therefor  his  negotiable  note  with  an  indorser, 
payable  in  ninety  days,  without  interest.  This  note  was  renewed 
from  time  to  time,  the  plaintiff  in  error  paying  the  interest  in 
advance  upon  each  renewal ;  and  on  one  occasion  four  thousand  dol- 
lars of  the  principal.  The  note  in  question  is  one  of  those,  and  the 
last  executed  upon  such  renewal. 

The  first  instruction  of  plaintiff  in  error  asserts  the  proposition 
that  he  was  discharged  from  the  debt  by  his  offer  to  pay  the  note 
maturing  in  January,  1865;  his  subsequent  deposit  of  the  amount 
due  in  the  bank  of  Virginia,  and  its  entire  loss  by  the  failure  of  the 
bank.  It  may  be  true  that  the  plaintiff  in  error  offered  to  make  such 
payment ;  and  that  he  was  induced  by  the  persuasions  of  the  defend- 
ant in  error  to  withdraw  such  offer  and  to  retain  the  money  in  his 
own  hands;  but  these  matters  constituted  neither  a  payment  nor  an 
accord  and  satisfaction  of  the  debt  Had  the  plaintiff  in  error  per- 
sisted  in  his  tender,  and  then  deposited  the  notes  in  bank  to  the 
credit  of  the  defendant  in  error,  there  might  be  some  plausibility  in 
his  pretensions.  But  so  far  from  insisting  on  the  tender,  he  waived 
it  and  permitted  himself  to  be  persuaded  to  retain  the  money,  and 
executed  a  new  note  for  the  debt  His  subsequent  deposit  of  his 
funds  in  bank  in  his  own  name,  and  their  ultimate  loss,  cannot 
affect  the  obligation  of  his  contract.  The  court  was,  thereiore,  not 
in  error  in  refusing  this  instruction. 

The  question  intended  to  be  raised  by  the  other  instructions  relatei 
to  the  time  of  applying  the  scale  of  depreciation;  the  plaintiff  in 
error  insisting  that  January,  1865,  the  date  of  the  last  note,  should 
1  p  adopted.    As  the  note  matured  after  the  close  of  the  war,  the  rule 
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in  Dearin^a  AdnCx  y.  Rucker,  20  Oratt.  426,  cannot  apply.  What 
role  should  be  adopted  in  snch  case  has  never  been  settled,  nor  is  it 
necessary  to  consider  that  question  now.  As  before  stated,  the 
original  loan  was  made  in  1863  or  1864,.  a  note  given  for  its  repay* 
nient,  which  was  renewed  from  time  to  time.  The  last  note  being 
dishonored,  there  is  nothing  to  prevent  a  resort  to  the  original  con- 
sideration. Upon  familiar  principles,  if  a  note  is  taken  as  a  condi- 
tional payment,  or  in  renewal,  and  is  not  duly  paid  or  discharged, 
the  original  debt  revives ;  and  this  principle  applies  to  every  renewal, 
which  is  but  a  continuation  of  the  same  debt  Nor  is  it  material 
whether  the  note  or  bill  be  given  for  a  precedent  or  cotemporary 
debt ;  in  neither  instance  will  it  operate  as  an  extinguishment  or 
payment,  unless  it  be  so  accepted  by  the  creditor.  If  not  paid  at 
maturity  the  creditor  may  sue  upon  it,  or  upon  the  original  cause 
of  action.  And  if,  between  the  time  of  drawing  the  bill  or  making 
the  note,  the  currency  is  depreciated  in  which  it  is  to  be  paid,  it 
should  be  discharged  according  to  the  value  at  the  time  when  the 
note  or  bill  was  executed.  Story  on  Bills  of  Ex.,  §  418 ;  Byles  on 
Bills,  284 ;  2  Pars,  on  Bills  and  Notes,  156 ;  5  Bob.  Prac.  845 ; 
Farmer^  Bank  v.  Mutual  Assurance  Society^  4  Leigh,  69 ;  Parker 
V.  Cousins,  2  Oratt  372.  In  this  case  the  defendant  in  error  might 
have  sued  for  the  original  debt,  or  he  might  have  inserted  in  his 
declaration  a  count  for  the  recoveiy  of  the  amount  loaned.  His 
failure  to  do  so  does  not  preclude  the  jury  from  applying  the  scale 
at  the  date  of  the  loan,  if  it  seemed  to  them  right  and  proper  under 
all  the  circumstances.  If,  however,  any  error  was  committed  in 
respect  of  this  matter,  the  plaintiff  in  error  has  no  cause  of  com- 
plaint, as  the  court,  on  his  motion,  instructed  the  jury  it  was  their 
province  to  fix  the  period  for  applying  the  scale.  The  court,  how- 
ever, further  instructed  the  jury  that  the  plaintiff  was  entitled  to 
their  verdict  for  the  value  of  the  Confederate  notes  at  the  date  of  the 
original  transaction.  Under  the  act  of  1866-^67,  it  is  the  province  of 
the  jury  to  fix  the  period  at  which  the  scale  of  depreciation  shall 
be  applied.  In  the  exercise  of  this  discretion  they  cannot  be  con- 
trolled by  the  court,  unless,  indeed,  the  contract  of  the  parties,  or 
some  fixed  rule  of  law,  proscribes  the  measure  of  recovery.  The 
eourt  was,  therefore,  in  error  in  giving  this  instruction;  nor  was  the 
error  corrected  by  the  subsequent  instruction  given  at  the  instance 
of  the  defendant,  that  it  belonged  to  the  jury  to  fix  the  period  for 
applying  the  scale  of  depreciation* 
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For  these  errors  the  judgment  most  be  reyersed,  and  the  oanss 
remanded  for  farther  proceedings,  in  aooordanoe  witii  the  principles 
herein  announced. 

JudgrMtit  reverud^ 


Walkbb,  plaintiff  in  error,  y.  HBBBnre. 

(SIGntt.«n.> 

An  agreement  wu  entered  into  between  W.  and  H.  to  pnrchaae  propertjr 
jointlj  at  auction.  In  pursoanoe  thereof,  W.  bid  off  the  property,  and 
in  the  auctioneer's  memorandum  the  name  of  W.  was  written  as  purchaser. 
On  the  following  day  a  partner  of  W.  added  the  name  of  H.  as  purchaser  in 
the  memorandum,  without  the  direction  of  SL,  who  refused  to  fulfill  his  part 
of  the  agreement.  A.  loss  having  occuzred  by  a  resale,  in  an  action  by  W. 
against  H.,  to  recover  his  share  of  the  loss,  KM,  that  the  agreement  was  within 
the  statute  of  frauds ;  that  the  memorandum  did  not  take  it  out  of  the  statute, 
and  that  H.  was  not  liable. 

The  agency  which  an  auctioneer  assumes  for  a  purchaser  commences  with  the 
bidding  and  teiminates  at  the  eloee  of  the  sale,  and  unless  the  name  of  a 
parehaaer  is  entered  in  the  sale  books  at  the  time  of  the  sale,  the  puiehaser 
la  not  bound* 

AcnoH  by  Isaac  N.  Walker  against  (}eorge  J.  Herring.  The 
opinion  states  the  case.  Judgment  below  was  in  fayor  of  defendant 
HaintiS  appealed. 

A.  A.  BmUki  for  appellant. 

BUg^  A  SmuUf  for  appellee. 

Staplbs,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  district 
court  at  Williamsburg,  affirming  a  judgment  of  the  circuit  court  of 
the  city  of  Richmond*  The  action  was  instituted  to  recoyer  one- 
half  the  amount  paid  by  the  plaintifl  in  error,  who  was  plaintiff  in 
the  court  below,  for  the  loss  and  expense  arising  from  a  resale  of  a 
house  and  lot  in  the  city  of  Richmond.  The  plaintiff  alleges  an 
agreement  between  himself  and  the  defendant,  by  which  they  were 
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to  become  the  joint  and  equal  purchasers  of  this  property ;  that^  in 
execution  of  this  agreement^  he  bid  for  and  became  the  purchaser, 
and  fully  complied  with  all  the  terms  and  conditions  of  sale,  so  far 
as  was  incumbent  upon  him ;  but  that  the  defendant  refused  to  per- 
form  his  part  of  the  contract,  in  consequence  of  which  it  became 
necessary  to  resell  the  house  and  lot ;  that  the  loss  and  expense 
attending  this  resale  amounted  to  a  considerable  sum,  which  fche 
plaintiff  had  paid  to  the  owners  of  the  property;  and  for  one  moiety 
of  which  defendant  was  responsible  to  him. 

That  the  contract  as  stated  is  within  the  statute  of  frauds  and 
perjuries  is  well  settled,  upon  the  authority  of  numerous  cases. 
The  decision  of  this  court  in  Hendersons.  Hudson^  1  Munf.  510,  is 
directly  in  point  In  that  case  Ohancellor  Wttre  decided  that  the 
statute  applied  to  contracts,  and  actions  upon  them,  between  the 
buyers  and  sellers  of  land ;  and  not  to  a  contract  between  the  pur- 
chaser and  a  third  person,  that  such  person  shall  be  admitted  as  a 
partner  in  the  purchase.  This  court,  however,  reversed  the  decision. 
Judge  Fleming,  with  whom  the  other  judges  concurred,  said  that 
although  the  contract  was  not  between  the  buyer  and  seller,  yet  it 
was  within  the  mischief  intended  to  be  guarded  against  by  the 
statute,  which  being  a  remedial  one,  and  intended  to  prevent  a 
growing  evil,  ought  to  be  liberally  construed.  The  cases  of 
Cooke  v.  ToonibSf  2  Ans.  429 ;  Henley  v.  Brottm,  1  Stew.  (Ala.) 
144 ;  Parker*8  Heirs  v.  Bodley^  4  Bibb.  102,  affirm  the  same  doc- 
trines. It  is  true  that  in  Henderson  v.  Hudson  the  application  was 
for  a  conveyance  of  land  by  a  person  claiming  to  be  a  purchaser, 
but  it  is  clear  that  the  same  principles  apply  whether  the  vendor  or 
vendee  be  the  party  complainiog ;  whether  the  proceeding  be  by 
bill  in  equity  or  by  action  at  law  upon  the  contract. 

The  next  and  only  question  to  be  considered  is,  whether  the 
aUeged  contract  is  evidenced  by  a  writing  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute  of  frauds  and  perjuries.  It  is 
now  well  established  that,  in  sales  of  real  estate,  at  public  auction, 
the  auctioneer  conducting  the  sale  is  to  be  regarded  as  the  agent  of 
both  vendor  and  purchaser;  and  a  memorandum  of  the  terms  and 
conditions  of  sale  signed  by  him  is  a  sufficient  writing  within  the 
statute.  Does  this  case  come  within  the  operation  of  this  principle  ? 
It  appears  that,  at  the  time  of  the  sale,  or  immediately  thereaf  to.',  m 
memorandum  was  made  by  Messrs.  Goddin  &  Apperson,  the  adc- 
tioneers,  in  which  Isaac  W.  Walker,  the  plaintiff,  is  stated  to  be  fhe 
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parchaser.  Subsequently^  the  terms  were  written  out  upon  the  sales- 
books  of  said  auctioneers,  and  the  name  of  the  plaintiff  again 
recorded  as  the  purchaser.  The  day  after  the  sale  the  name  of  the 
defendant  was  added  to  the  statement  on  the  sales-book>  in  pencil, 
as  a  purchaser  also.  This  addition,  however,  was  not  made  by  the 
auctioneers,  but  by  a  member  of  the  firm  who  was  not  present  at 
the  sale,  and  who  had  no  information  of  its  terms  or  the  purchaser, 
except  what  was  derived  from  others.  It  does  not  appear  at  whose 
instance  he  made  the  addition;  certainly  not  that  of  the  defendant 
himself,  as  it  is  in  proof  that  the  person  making  the  entry  never 
had  any  conversation  with  the  defendant  on  the  subject  of  the  sale. 
It  will  thus  be  perceived  that  the  memorandum,  so  far  as  it  affects 
the  defendant,  was  not  made  contemporaneously  with  the  sale,  nor 
was  it  made  by  the  persons  conducting  it;  but  by  one  who  wa& 
absent  when  it  took  place,  and  who  was  in  no  manner  authorized  by 
the  defendant  to  attach  his  signature  to  any  writing  or  contract 
whatsoever. 

There  is  no  express  decision  upon  the  point  by  a  Virginia  court ; 
but,  in  a  careful  examination  of  authorities  elsewhere,  I  have  found 
no  case  which  holds  that  a  memorandum  drawn  up  and  signed  by 
the  auctioneer,  long  after  the  sale  is  completed  and  ended,  is  to  be 
regarded  as  a  writing  within  the  meaning  of  the  statute  of  frauds 
and  perjuries  so  as  to  bind  a  purchaser  at  such  sale.  With  regard  to 
the  seller,  the  rule  may  be  different  The  auctioneer  is  his  agent 
selected  and  remunerated  by  him,  acting  in  his  interests,  and  in  a 
measure  subservient  to  his  wishes.  The  agency  may  be  justly 
regarded  as  continuing  until  the  close  of  the  whole  transaction. 
The  purchaser,  on  the  other  hand,  has  nothing  to  do  with  the  selec- 
tion or  the  employment  of  the  auctioneer.  The  agency  created  by 
him  commences  with  the  bidding,  and  terminates  when  the  sale  is 
concluded. 

In  McOomh  v.  Wright y  4  Johns.  Oh.  659,  Chancellor  Kent  uses  the 
following  language:  "It  appears  now  to  be  settled  by  the  English 
authorities  that  the  auctioneer  is  a  competent  agent  to  sign  for  the 
purchaser,  whether  a  sale  of  lands  or  goods  at  auction,  and  the 
insertion  of  his  name  as  the  highest  bidder  In  the  memorandum  by 
the  auctioneer,  immediately  on  receiving  his  bid  and  striking  down 
the  hammer,  is  a  signing  within  the  statute  as  to  the  purchaser." 
In  support  of  this  position,  he  cites  many  cases,  English  and  Amer* 
ican,  and  in  all  of  them  the  immediate  signing  of  the  memoran* 
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dam  of  the  terms,  and  of  the  name  of  the  purchaser,  is  promi« 
neatly  mentioned  as  one  of  the  material  elements  of  a  yalid  contract 

In  Smith  y.  Arnold,  5  Mason's  0.  0.  414,  Mr.  Justice  Story  says : 
"  The  memorandum  of  the  auctioneer  to  hind  the  purchaser  must  be 
contemporaneous  with  the  sale." 

In  Oill  V.  BicknsU,  2  Cush.  355,  Judge  Shaw  says :  "  The  name 
of  the  bidder  must  be  entered  by  the  auctioneer,  or  by  his  clerk 
under  his  direction,  on  the  spot** 

In  the  case  of  Horton  v.  McCarty,  53  Me.  394,  Kent,  J.,  says: 
^  The  law,  in  allowing  the  auctioneer  to  act  in  the  nearly  unprece- 
dented relation  of  agent  for  both  parties,  imposes  a  qualification  not 
applied  to  the  usual  cases  of  agency,  and  requires  that  the  single  act 
for  which,  almost  from  necessity,  he  is  authorized  to  perform  for  the 
buyer  shall  be  done  at  the  time  of  sale,  and  before  the  termination 
of  the  proceedings." 

The  case  of  Mews  v.  Carry  1  Hurlst.  &  Norm.,  1  Exch.  484,  pre- 
sents a  yery  striking  illustration  of  this  rule.  There  the  plaintiff 
put  up  for  sale,  by  public  auction,  a  quantity  of  lumber,  several  bills 
of  which  remained  unsold.  A  few  days  afterward  the  defendant 
called  on  the  auctioneer,  and  selected  from  the  catalogue  two  of  the 
unsold  lots,  which  he  agreed  to  purchase,  and  thereupon  the  auo» 
tioneer,  in  the  presence  of  the  defendant,  wrote  his  name  on  tho 
lists  opposite  the  lots  so  purchased.  Pollock,  0.  B.,  said:  "No 
doubt  an  auctioneer  at  the  sale  is  agent  for  both  seller  and  buyer,  so 
as  to  bind  them  by  his  signature;  but  the  moment  the  sale  is  over 
the  same  principle  does  not  apply,  and  the  auctioneer  is  no  longer 
the  agent  of  both  parties,  but  of  the  seller  only."  BucJomaster  y. 
Harropy  13  Ves.  456 ;  Entz  v.  Mills  A  Beachy  1  McMul.  454,  are  to 
the  same  eif ect 

Tested  by  these  principles,  it  is  manifest  that  the  contract  here 
cannot  be  enforced.  It  does  not  appear  that  the  auctioneers  were 
ever  informed  at  the  time  of  the  sale,  or  during  the  day,  that  the 
defendant  was  a  bidder,  or  in  any  manner  interested  in  the  purchase. 
The  entry  of  the  defendant's  name  was  made  by  a  member  of  the 
firm,  who  was  not  present  at  the  sale,  and  who  was  neither  expressly 
nor  impliedly  authorized  by  defendant  to  act  as  his  agent,  or  bind 
him  in  any  manner  whatever. 

The  principle  of  all  the- cases  is,  that  the  auctioneer  at  the  sale  ii 
the  agent;  that  the  purchaser,  by  the  act  of  bidding,  calls  on  him  or 
his  clerk  to  put  down  his  name  as  the  purchaser.    The  entry,  being 
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made  in  his  preflenoe,  is  presumed  to  be  made  with  his  sanctLon, 
and  to  indicate  his  approyal  of  the  terms  thus  written  down.  In 
saoh  case  there  is  but  little  danger  of  mistake  or  fraud.  But^if  a 
third  person,  not  present,  or  even  the  auctioneers,  may  afterward 
add  the  name  of  another  purchaser,  they  may  strike  out  the  name 
already  inserted,  and  substitute  that  of  a  new  and  different  pur- 
chaser. They  may  defeat  rights  already  vested.  They  may  impose 
liabilities  never  contracted.  The  party  to  be  charged  may  thus  be 
held  liable  by  a  writing  he  never  saw,  signed  by  an  agent  of  whom 
he  never  heard.  For,  as  the  memorandum  in  these  cases  is  the  only 
evidence  of  the  contract,  no  parol  testimony  can  be  received  to  show 
that  the  terms  had  not  been  truly  and  correctly  stated.  The  rule 
applicable  to  auctioneers'  sales  was  not  established  without  strong 
opposition  from  able  jurists.  Every  principle  of  justice  and  sound 
p^H^reqiurea  that  the  limitatioix  t£own  around  them  should  be 
rigidly  adhered  to  by  the  courts. 

There  are  other  questions  presented  by  the  record,  but  it  is  unnec- 
essary to  notice  them.  For  the  reasons  stated,  I  am  of  opinion  the 
judgment  of  the  district  court  should  be  aflSrmed. 

JudgmmU  affirmtd. 
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WusB,  appellant)  v.  Smith. 

(SOr.ilft.) 
BIpmian  rights --naimgatian  qfttream$, 

k  rtream  capable  of  being  oonunonly  and  generally  nsef  ai  for  floating  boats 
rafta  or  logs  for  any  uaefol  pnrpoBe  la  eabjeot  to  the  public  uae  aa  a  paaaage 
way. 

Defendant,  in  oalng  a  stream  for  floating  logs,  attached  a  boom  to  plaintiflfi 
land.  In  an  action  for  damages,  the  Judge  instructed  the  Jury  that,  if  the 
stream  was  adapted  to  floating  logs,  and  a  boom  was  necessary  for  that  pur- 
pose, the  plalntiiPa  right  was  subrogated  to  a  reasonable  use  by  the  public 
£bld  correct. 

AoTiOK  by  Peter  A.  Weise^  the  owner  of  land  situated  on  the 
Tualatin  river,  againgt  Samuel  Smith,  for  damages  arising  to  plain- 
tiff in  oonaequenoe  of  defendant  keeping  a  boom  in  said  river 
attached  to  plaintifPs  land.  Defendant  was  engaged  in  floating 
logs  down  the  nver  from  points  above  plaintiff's  land  to  the  saw- 
mills below.  The  remaining  facte  appear  in  the  opinion.  At  the 
trial  evidence  was  admitted,  under  plaintiff's  objection,  to  show  that 
plaintiff  had  previously  i>ermitted  booms  to  be  placed  and  used  in 
the  same  manner  without  dissent  The  judge  instructed  the  jury 
that,  if  the  Tualatin  was  adapted  to  floating  logs,  and  a  boom  was 
necessary  for  that  purpose,  the  plaintiff's  right  was  subrogated  to  a 
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reasonable  use  by  the  public,  and  that  they  were  to  detennina 
whether  the  boom  was  extended  an  anreasonable  time. 
Judgment  for  defendant    Plaintiff  appealed* 

Wail  (6  Ketty,  for  appellant 

Johnson  d  MbOowHf  for  respondent 

Upton,  J.  It  is  conceded  in  the  argomenty  ihat»  to  some  extent, 
or  for  some  purposes,  the  Tualatin  river  is  a  navigable  stream  from 
its  mouth  to  many  miles  above  the  place  in  question.  At  the  point 
of  the  alleged  trespass,  or  a  short  distance  above  it,  the  river  is  not 
navigable  for  boats,  but  for  the  whole  distance  the  stream  is  avail- 
able as  a  means  of  conveyance  for  saw-logs.  One  of  the  circum- 
stances set  up  by  the  plaintiff,  as  a  basis  for  additional  damages,  is 
that  immediately  at  the  place  where  the  boom  was  stretched,  the 
plaintiff  had  occasion  to  navigate  the  river  with  his  skiff;  and  that, 
by  the  alleged  wrongful  acts  of  the  defendant,  that  navigation  was 
interrupted.  The  chief  inquiry  and  point  in  issue  touches  the  re- 
lation and  liabilities  existing  between  riparian  proprietors  and  per- 
sons using  the  stream,  for  purposes  connected  with  navigation.  It 
is  necessary  to  consider  how  far  the  principles  aud  niles  that  have 
'  been  applied  to  affairs  pertaining  to  the  navigation  of  tide  waters 
and  large  streams,  capable  of  floating  ships  of  commerce,  are  to  be 
applied  to  streams  like  the  one  under  consideration.  While  it  is 
conceded  by  the  appellant  that  the  Tualatin  river  is  to  a  certain  ex- 
tent navigable,  it  is  claimed  that  it  is  ^^  a  fresh  water  stream  above 
the  ebb  and  flow  of  the  tide,"  and  hence  the  rules  applicable  to  arms 
of  the  sea  and  great  rivers,  where  the  tide  ebbs  and  flows,  are  not 
applicable  here. 

It  may  be  considered  the  settled  law  of  the  United  States,  that  so 
much  of  the  doctrine  of  the  common  law  of  England,  as  made  the 
ebb  and  flow  of  the  tide  a  test  of  navigability,  is  not  now  applicable 
in  the  United  States.  On  the  contrary,  the  maxim  of  Lord  Maks- 
PIELD, ''  out  of  the  fact  arises  the  right,"  is  applied  by  the  courts  of 
this  country.  Morgan  v.  JTt'n^,  35  N.  Y.  454 ;  Jonss  v.  Pottibon&f 
2  Wis.  308. 

It  is  held  more  rational  to  determine  the  question  of  navigabOity 
or  unnavigability  of  a  stream,  from  the  fact  of  navigation  or  other 
wise,  than  from  a  circumstance  which  may  or  may  not  be  conclusive 
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eyidenoe  of  its  naTigability.  People  y.  Canal  Appiaisers,  33 
N.  Y.  472. 

The  case  just  cited  is  a  yery  fall  and  thorough  ezpositioii  of  the 
test  of  nayigability,  and  it  is  more  than  inferable,  from  the  reason- 
ing in  that  case,  and  in  the  numerous  American  cases  there  cited, 
that  if  a  stream  is  in  fact  capable,  in  its  natural  condition,  of  being 
profitably  used  for  any  kind  of  nayigation,  its  use  is  to  that  extent 
subjected  to  the  general  rules  of  law  relating  to  nayigation,  applica- 
ble to  the  circumstances  of  the  case.  The  large  amount  of  lumber 
business  done  in  the  State  of  Maine  has  undoubtedly  led  the  courts 
of  that  State  to  giye  great  consideration  to  the  particular  subject 
inyolyed  in  this  case,  and  they  hold  to  the  same  rules  on  the  subject 
of  the  use  of  small  streams  that  are  announced  in  the  case  last  cited. 
A  stream  which,  in  its  natural  condition,  is  capable  of  being  com- 
monly and  generally  useful  for  floating  boats,  rafts  or  logs,  for  any 
useful  purpose  of  agriculture  or  trade,  though  it  be  private  property, 
and  not  strictly  nayigable,  is  subject  to  the  public  use  as  a  passage- 
way.   Brown  y.  Chadbo^irne,  31  Me.  9 ;  42  id.  558, 

"  Though  the  adaptation  of  the  stream  to  such  use  may  not  be 
continuous  at  all  seasons,  and  in  all  its  conditions,  yet  the  public 
right  attaches  and  may  be  exercised  whenever  opportunities  occur.'' 
Id.  "  When  a  stream  is  inherently  and  in  its  nature  capable  of 
being  used  for  the  purposes  of  commerce,  for  the  floating  of  vessels, 
boats,  rafts  or  logs,  the  public  easement  exists,  notwithstanding  it 
may  be  necessary  for  persons  floating  logs  to  use  its  banks."  Id.  "The 
Penobscot  river,  above  the  tide,  is  not  a  navigable  stream,  technically 
speaking,  although  a  highway,  floatable  for  boats,  rafts  or  logs,  and 
as  such  subject  to  the  public  use."     Veazie  v.  DwineUy  50  Me.  479. 

^*  No  person  has  the  right  to  permanently  obstruct  the  channel  of 
such  stream  by  a  boom  across  it,  though  he  may  do  so  temporarily, 
if  necessary  for  the  useful  navigation  of  the  stream."  Davis  v. 
WinOofo,  51  Me.  264. 

The  court  in  this  case  remarks:  "What  is  reasonable  use,  or  due 
use,  depends  in  every  case  on  the  subject-matter  to  which  the  case 
is  to  be  applied,  and  the  circumstances  attending  the  subject-matter 
at  the  time."  Every  x)erson  has  an  undoubted  right  to  use  a  public 
highway,  whether  upon  land  or  water,  for  all  legitimate  purposes  of 
trade  and  transportation,  and  if  in  doing  so,  while  in  the  exercise  of 
ordinary  care,  he  necessarily  and  unavoidably  impede  or  obstruct 
another  temporarily,  he  does  not  thereby  become  a  wrong-doer;  his 
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acts  are  not  illegal,  and  he  cieatee  no  nuisance  for  which  an  action 
can  be  maintained.  If  we  concede  the  correctness  of  the  reasoning 
in  the  above  oases,  it  follows  that  upon  '^  a  stream  capable  of  being 
commonly  and  generally  useful  for  floating  boats,  rafts  or  logs,  for 
any  useful  purpose,"  and  consequently  **  subject  to  the  public  use  as 
a  passage-way,''  the  persons  lawfully  using  it  can  invoke  in  their 
favor  all  general  rules  of  navigation  that  are  in  the  nature  of  things 
applicable  to  the  particular  circumstances  and  kind  of  navigation. 
How  far,  then,  may  one  who  has  an  undoubted  right  to  navigate 
the  stream,  meddle  with  or  touch  upon  the  bank  of  the  stream, 
which  is  private  property?  Whatever  he  has  is  founded  \ipon  neces- 
sity. If  he  has  a  right  to  meddle  with  the  bank,  it  is  only  an  inci- 
dental one.  Although  the  rix>arian  owner  has  an  absolute  right  to 
enjoy  his  land,  in  all  proper  ways,  the  adverse  party  has  an  absolute 
right,  as  one  of  the  public,  to  navigate  the  stream.  Neither  one 
can  justly  deprive  the  other  of  his  rights.  If  the  riparian  proprietor 
could  deny  the  navigator  the  right  to  come  to  land,  in  a  case  where 
the  business  of  navigating  could  not  be  performed  without  the 
privilege  of  landing,  he  could  deny  all  use  of  the  stream.  He  would 
thus  overturn  all  that  was  contended  for  and  adjudged  in  the  cases 
above  dted.  While  it  is  beyond  question  that  the  riparian  owner  is 
entitled  to  be  protected  from  any  unnecessary  intrusion  on  his 
premises,  it  is  equally  certain  that  he  cannot,  solely  for  the  mainte- 
nance of  an  abstract  right,  or  an  exclusive  possession,  deny  to  the 
public  the  right  of  navigation.  He  takes  his  title  subject  to  this 
right  vested  in  the  public. 

If  there  had  been  no  necessity  for  fastening  the  boom  to  the  plain- 
tiff's land,  the  act  of  fastening  it  would  have  been  a  trespass,  for 
which  the  plaintiff  ought  to  recover  nominal  damages,  at  least;  but 
if  the  act  was  necessary,  in  order  to  enable  the  plaintiff  to  exercise 
a  right  of  navigation,  no  cause  of  action  would  lie  for  a  bare  intrusion 
which  worked  no  appreciable  damages.  Whether  the  necessity 
existed  was  a  question  for  the  jury. 

It  was  said  in  argument  ^the  respondent  claims  the  right  to 
obstruct  the  river  as  a  public  right"  I  think  this  was  stating  the 
respondent's  claim  too  strongly;  he  claimed  the  right  to  attach  his 
boom  as  a  public  right,  and  as  necessary  in  order  to  use  the  stream, 
and  it  is  true  that  the  boom,  if  kept  attached  too  long,  became  an 
obstruction,  but  he  sought  to  excuse  his  act  of  leaving  the  boom 
attached  a  considerable  time,  upon  the  plea  th^'.t  an  unexpected  rise 
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of  water  rendered  it  impossible  to  detatoh  it  sooner.  If  he  had  a 
right  to  extend  the  boom  to  catch  the  logs,  he,  of  oonrse,  had  a  right 
to  keep  it  extended  a  reasonable  time  for  that  purpose.  The  ques- 
tion, what  was  a  reasonable  time  for  the  removal  of  the  boom,  was  a 
question  of  fact,  and  was  properly  left  to  the  jury.  The  record 
does  not  disclose  that  the  plaintiff  was  injured,  or  that  admitting 
prooi  tnat  the  plaintiff  had  permitted  booms  to  be  placed  on  his 
land  on  preyious  occasions  the  court  erred  in  that  particular;  for 
aught  that  appears  by  the  record  it  may  have  been  properly  offered 
in  mitigation  of  damages. 

Judgment  should  be  affirmed. 
VoL.VnL  — 79 
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Rosenthal. 

(fi5IlL8B.) 

Foreign  intwrance  wmpanp—pow&r  ofSUUeto  refftdaU—DaUdUif  tfeaniraeU  of. 

A  foreign  insimnce  oompanj  cannot,  without  first  complying  with  the  laws  of 
Illinoifl  enacted  for  their  regulation,  make  contracts  which  it  may  enforce ;  and 
where  the  company  fails  to  file  the  statement  of  its  condition  and  the  con- 
sent of  the  aaditor  to  transact  business  within  the  State,  as  required  by  law, 
the  company  cannot  recover  on  a  note  given  in  such  State,  for  stock  and 
premiums,  notwithstanding  the  law  imposes  a  penalty  for  doing  business  in 
such  State  in  violation  of  its  provisions. 

Action  of  assumpsit^  brought  by  appellants,  in  the  recorder's 
court  of  Chicago,  against  appellee,  to  recover  the  unpaid  balance  of 
a  note.  The  note  was  given  to  appellants  for  stock  in  the  company 
and  for  premium,  subject  to  the  call  of  the  directors  of  the  company 
The  general  issue  was  filed,  also  a  special  plea.  The  latter  plea,  in 
substance,  averred  that  appellants  were  an  assurance  company,  cre- 
ated under  the  laws  of  the  State  of  Ohio,  and  not  under  or  by  the 
laws  of  this  State,  for  the  purpose  of  insuring  the  health  of  persona 
against  personal  injury  or  disability;  that,  at  the  time  the  note  was 
given,  appellants  were  an  insurance  company,  under  the  laws  of 
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Ohio,  and  had  come  into  this  State  to  transact  business  as  such; 
that  in  consideration  appellee  would  pay  to  appellants  $150  cash, 
and  would  execute  to  the  company  a  note  for  $350,  due  on  demand, 
to  be  paid  subject  to  the  call  of  the  directors  of  the  company,  did 
unlawfully  enter  into  a  contract  to  insure  the  health  of  appellee,  for 
the  period  of  five  years,  in  the  sum  of  $25  for  each  week  he 
might*  be  prostrated  by  disease  during  the  next  fiye  years,  whether 
from  disease  or  by  accident,  which  should  prevent  him  from 
prosecuting  any  kind  of  business,  and  the  company  then  issued  a 
policy  on  these  terms  to  appellee.  Appellants  also  agreed  to  issue 
to  appellee  a  certificate  of  stock  of  its  guaranteed  capital  in  the 
company,  to  the  amount  of  $500,  which  was  issued  and  delivered, 
and  was  by  him  accepted,  when  he  paid  the  money  and  gave  the 
note  sued  upon  in  this  case. 

It  was  further  averred  that,  at  the  time  this  agreement  and  trans- 
action were  consummated,  appellants  were  a  corporation  created  by 
the  laws  of  the  State  of  Ohio,  and  had  not,  at  any  time  previous 
thereto,  furnished  the  auditor  of  this  State  with  the  statement  of 
the  condition  and  aif airs  of  the  company,  under  the  oath  of  the 
president  or  secretary  of  the  company,  showing  the  &cts  required 
by  the  laws  of  this  State,  nor  had  the  auditor  issued  to  the  company, 
or  any  agent,  any  authority  to  transact  business  in  this  State,  which, 
it  is  averred,  rendered  the  note  sued  upon  void  and  of  no  binding 
effect  To  this  plea,  appellants  filed  a  demurrer,  which  was  over- 
ruled by  the  court,  and  judgment  was  rendered  on  the  demurrer  in 
favor  of  appellee,  to  reverse  which  the  record  is  brought  to  this  court 
by  appeal,  and  appellants  assign  the  overruling  of  the  demurrer  as 
error. 

Maare  i6  Caulfieidf  for  appellants. 

Rosmfhal  A  Pence,  for  appellee. 

Walker,  J.  (after  stating  facte).  This  record  presents  the  ques- 
tion, whether  foreign  insurance  companies  can,  without  first  com* 
plying  with  the  laws  of  our  State,  enacted  for  their  regulation,  make 
contracts  which  they  may  enforce.  The  general  assembly  on  the 
14th  of  February,  1855  (Scates'  Oomp.,  §  1,  p.  596),  enacted,  :hat 
it  should  not  be  lawful  for  any  agent  or  agents  of  any  insurance 
company  incorporated  by  any  other  State  than  this,  to  directly  or 
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indirectly,  take  riskSy  or  do  or  transact  any  business  of  insnranoe 
in  this  State,  without  first  procuring  a  certificate  of  authority  from 
the  auditor  of  State.  And  before  obtaining  such  certificate,  such 
agent  is  required  to  fiimish  the  auditor  with  a  statement,  under 
oath,  of  the  president  or  the  secretary  of  the  company,  which  shall 
show  —  First,  the  name  and  locality  of  the  company ;  second,  the 
amount  of  its  capital  stock;  third,  the  amount  paid  up;  fourth,  the 
assets  of  the  company,  and  of  what  they  consist;  fifth,  the  amount 
of  liabilities,  etc. ;  sixth,  losses  adjusted,  due,  etc^  which  is  required 
to  be  filed  with  the  auditor,  together  with  a  written  instrumenti 
under  the  seal  of  the  company,  signed  by  the  president  and  secretary, 
authorizing  Bucb  agent  to  acknowledge  seryice  of  process  on  behalf 
of  the  company,  and  consenting  that  seryice  of  process  upon  him 
shall  be  held  valid,  and  waiving  all  error  by  reason  of  such  service. 
The  act  then  requires  that  the  company  shall  possess  a  capital  of  at 
least  1100,000  of  actual  capital  invested  in  stocks  at  par,  or  upward, 
or  in  bonds  or  mortgages  of  real  estate  worth  double  the  amount  for 
which  it  is  mortgaged,  as  a  condition  to  their  doing  business  in  this 
State. 

Now,  the  demurrer  admits  that  none  of  these  requirements  had 
been  observed  by  appellants.  The  act,  it  is  seen,  in  express  language, 
prohibits  such  companies  from  effecting  insurance  or  transact- 
ing business  in  this  State  until  they  have  filed  the  statement  and 
consent  required.  Corporations  created  in  another  State  are  not 
citizens  of  such  State  within  the  meaning  of  the  federal  constitu- 
tion. This  question  is  settled  by  the  case  of  Ducat  v.  Oity  of  Chicago j 
48  111.  173,  and  the  case  of  Paul  v.  The  State  of  Virginia,  8  Wall 
168,  subsequently  decided  by  the  supreme  court  of  the  TJnited 
States.  We  regard  this  question  as  settled,  and  shall,  therefore, 
omit  any  discussion  of  that  point  In  those  cases,  it  was  held,  that 
the  various  State  legislatures  have  the  power  to  impose  conditions 
upon  which  insurance,  or  other  corporations  chartered  beyond  the 
State,  may  do  business  within  its  territory ;  that  the  right  of  pro- 
tecting their  citizens  from  fraud  and  imposition  of  insolvent  or 
spurious  corporations  of  this  character,  created  by  other  States,  was 
clearly  within  the  scope  of  legislative  power  possessed  by  the  various 
States  of  the  Union*  And  in  this  view  of  the  case,  it  cannot  matter 
that  the  charter  of  this  Ohio  company  declared  that  it  might  do 
business  in  other  States.  If  such  a  provision  was  inserted,  it  could 
only  operate  as  an  authority  to  the  company  to  do  so  on  such  terms 
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as  other  States  might  prescribe.  That  State  does  not,  nor  can  it, 
have  any  power  to  enact  laws  regulating  the  actions  of  persons,  the 
title  to  property,  or  the  effect  of  contracts,  in  this  or  any  other  State. 
The  boundary  of  that  State  is  the  limit  of  its  legislative  power,  [f 
such  a  provision  is  contained  in  the  charter  of  appellants,  it  was  not 
enacted  to  become  the  law  of  other  States,  but  simply,  as  we  ha^e 
said,  to  license  the  company  to  transact  business  beyond  the  limits 
of  their  State,  with  the  consent  of  the  foreign  jurisdiction  in  which 
they  proposed  to  act  This  company,  then,  were  bound  to  conform 
to  the  law  to  which  we  have  referred,  before  they  were  authorized  to 
effect  insurance  or  make  contracts  in  this  State. 

From  this  enactment,  it  is  manifest  that  our  general  assembly 
adopted  these  provisions  as  a  matter  of  general  policy,  intended  and 
weU  calculated  to  protect  the  people  of  the  State  from  loss  by  foreign 
insurance  companies,  who  are  insolvent  or  worthless,  by  requiring 
all  foreign  companies,  before  they  could  transact  business  in  this 
State,  to  make  an  exhibit  of  their  condition,  and  file  it  with  the 
auditor  of  public  accounts,  by  which  our  citizens  could  know 
whether  such  a  company  was  responsible  before  entering  into  con- 
tracts  of  insurance  with  them.  That  such  provisions  were  demanded, 
is  no  doubt  true,  and  that  they  are  highly  remedial,  we  do  not  doubt. 
The  note  was  made  and  delivered,  and  the  policy  given  and  the  con- 
tract consummated  in  this  State,  in  defiance  of  a  law  which  is  so 
plain  in  terms,  that  it  can  bear  no  construction,  and  which  no  one 
can  misunderstand,  declaring  all  such  contracts  unlawful.  It  says, 
it  shall  not  be  lawful  for  any  such  agent,  directly  or  indirectly,  to 
take  risks,  or  transact  any  business  of  insurance  in  this  State,  until 
they  comply  with  the  terms  prescribed  in  the  act.  To  permit  the 
company,  when  they  admit  that  they  have  disregarded  all  of  these 
requirements,  to  recover,  would  be  for  the  courts  to  disregard  the 
clearly  expressed  will  of  the  general  assembly,  and  to  say  what  it 
has  said  shall  be  unlawful,  is  and  shall  be  lawful  and  binding.  To 
enforce  the  payment  of  this  note  would  be  virtually  to  repeal  a 
plain  enactment  of  the  legislature. 

When  the  legislature  prohibits  an  act,  or  declares  that  it  shall  be 
unlawful  to  perform  it,  every  rule  of  interpretation  must  say  that 
the  legislature  intended  to  interpose  its  power  to  prevent  the  act, 
and,  as  one  of  the  means  of  its  prevention,  that  the  courts  shall  hold 
it  void.  This  is  as  manifest  as  if  the  statute  had  declared  that  it 
should  be  void.    To  hold  otherwise  would  be  to  give  the  person,  or 
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corporation^  or  mdiyidnal,  the  same  rights  in  enforcing  prohibited 
contracts,  as  the  good  citizen  who  respects  and  conforms  to  tlio  law. 
To  permit  such  contracts  to  be  enforced,  if  not  offering  a  premium 
io  violate  a  law,  it  certainly  withdraws  a  large  portion  of  the  fear 
lliat  deters  men  from  defying  the  law.  To  do  so,  places  the  person 
who  violates  the  law  on  an  equal  footing  with  those  who  strictly 
observe  its  requirements.  That  this  contract  is  absolutely  void  sis 
to  appellee,  we  entertain  no  doubt  See  Munsdl  v.  TwipUy  3  Gilm. 
93.  That  courts  may  have  held,  that  when  a  statute  has  prohibited 
the  doing  of  an  act,  and  imposed  a  penalty,  simply,  the  act  was  not 
void,  may  be  true,  but  we  doubt  the  correctness  of  such  a  con- 
struction. 

That  the  legislature  imposed,  by  a  subsequent  section  of  the  act, 
a  penalty  for  the  violation  of  the  provisions  of  the  law,  does  not,  in 
the  remotest  degree,  legalize  or  give  validity  to  the  note.  It  but 
shows  that  the  general  assembly  intended  to  adopt  such  measures  as 
should  compel  the  observance  of  the  law.  Had  no  penalty  been  pro- 
vided, no  one  would  have,  for  a  moment,  hesitated  to  say,  that  the 
note  was,  under  this  law,  utterly  void  ;  and,  if  so,  why  should  we 
hold  that  the  imposition  of  the  penalty  alters  or  changes,  in  the 
slightest  degree,  the  previously  declared  will,  that  the  act  should  be 
unlawful.  In  the  case  of  BensUy  v.  Bigtwldy  5  Bam.  &  Aid.  335, 
where  a  printer  had  brought  an  action  to  recover  for  the  price  of 
paper  furnished,  and  printing  a  pamphlet  entitled:  *^  An  Elucidation 
of  the  System  of  Fire  and  Life  Insurance,*'  it  was  held,  that  a  recov- 
ery could  not  be  had,  because  the  name  of  the  printer,  the  place  of 
his  abode,  and  the  place  where  printed,  were  omitted  from  the  front 
page  of  the  pamphlet,  contrary  to  an  act  of  parliament,  which  pre- 
scribed a  penalty  of  £20  for  such  omission. 

In  the  case  of  Law  v.  Hodgson,  2  Camp.  147,  it  was  held,  that  a 
person  selling  bricks  under  the  statutable  size,  who  thereby  forfeited 
a  penalty  of  twenty  shillings,  could  not  recover  for  them.  This 
case  is  also  reported  in  11  East,  300.  In  the  case  of  Langton  v. 
Hughesy  2  Maule  ft  Selw.  593,  it  was  held,  that  a  druggist  who  sold 
drugs  to  a  brewer,  knowing  they  were  to  be  used,  contrary  to  the 
statute,  in  manufacturing  beer,  could  not  recover.  And  Lord  Ellen- 
BOBOUGH  places  it  upon  the  ground  that  the  statute  was  designed  to 
protect  the  public  health  and  the  public  revenue.  And  LeBlakc 
said,  in  delivering  his  opinion,  that  it  ''  is  an  established  principle, 
that  the  court  will  not  lend  its  aid  in  order  to  enforce  a  contnot 
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entered  into  with  a  view  of  carrying  into  eifect  any  thing  which  is 
prohibited  by  law."  It  has  been  held^  that  where  a  person  sellB 
goods^  knowing  that  they  are  intended  to  be  smnggled^  he  is  not 
permitted  by  the  policy  of  the  law  to  recoyer  on  such  a  coiitiact 
Briggs  y.  Lawrence^  3  ^.  R  454;  Clugus  y.  Pinckham^  4  id.  4C6 ; 
Waymell  y.  Reidy  5  id.  599.  In  the  decision  of  these  cases,  a  nnm« 
ber  of  other  adjudged  cases  are  referred  to,  which  support  and  illus- 
trate the  rule.  And  Wheeler  y.  Ruaselly  17  Mass.  258,  is  to  the  same 
effect  Many  other  decisions  could  be  referred  to  in  support  of  the 
doctrine,  were  it  deemed  necessary. 

This  contract  on  the  part  of  the  insurance  company  is  against  the 
manifest  policy  of  the  law;  is  expressly  made  unlawful  by  the  stat- 
ute, and  prohibited.  It  is,  therefore,  yoid,  and  of  no  effect  Notwith- 
standing the  company  haye  acted  in  contrayention  of  the  statute, 
and  haye  no  right  to  recoyer,  we  are  not  prepared  to  hold  that  the 
appellee  has  so  acted  that,  had  he  sued  upon  the  policy  before  repu- 
diating it,  he  could  not  haye  recoyered  upon  its  breach.  But  that 
question  is  not  now  before  the  court,  and,  hence,  it  is  not  discussed 
or  determined.  The  plea  presented  a  good  defense,  and  the  demur- 
rer was  properly  oyerruled,  and  the  judgment  of  the  recorder's  court 

is  affinned. 

JudgmefU  affirmed. 


Thi  Peoplb  ex  reL  Hempstead  y.  The  OmoAGO  avd 

Alton  B.  B.  Oo. 

(66IU.9S.) 

BaOfoad  eampany^-^duitii/ofdeUvery  bejfond  ierminui^r^fiieal  to 

reeei9e  freigM, 

k  railroad  oompanj  ref used  to  receive  freight  at  a  way  station,  to  be  delivered 
at  an  elevator  five  hundred  feet  beyond  their  terminus,  on  a  traek  owned 
by  another  company,  but  which  they  liad  sometimea  uaed  for  delivery  at 
the  elevator.  HM^  that  a  writ  of  maThdamvLt  would  not  lie  compelling  thi 
company  to  receive  freight  for  such  delivery. 

Applioation  for  a  mandamus.    The  opinion  states  the  case. 

Goudy  £  (Jhandlery  and  Xing^  Scoti  A  Payson,  for  relators. 

A.  W.  Church,  J.  H.  HowesmilL  Oeorge  C,  Oampbelly  for  respondenta 
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Brebsb,  0.  This  is  an  applioation  for  a  peiremptory  mandamus, 
on  the  relation  of  Edward  Hempstead  and  others  against  the  Chicago 
and  Alton  Baihroad  Company. 

In  the  petition  of  relators,  it  was  prayed  that  a  writ  of  mandamus 
isene,  directed  to  this  company,  commanding  them,  their  agents, 
officers  and  employees,  to  reoeiye  all  grain  which  might  be  deliyered 
to  them  at  any  of  their  reoeiying  stations  on  the  line  of  their  road, 
consigned  to  the  eleyator  of  relators,  and  known  as  the  Ulinois 
itiyer  Eleyator,  in  the  city  of  Chicago,  npon  the  payment  of  the 
osoal  and  customary  charges,  without  unfayorable  discrimination, 
and  to  deliyer  all  such  grain  at  that  eleyator  in  due  course  of  busi- 
ness and  without  xmreasonable  and  unnecessary  delay;  and  also 
commanding  the  agents,  officers  and  employees  of  this  company  to 
reoeiye  and  transport  three  certain  car  loads  of  com  from  OdeU  to 
Chicago,  and  to  deliyer  the  same  at  this  elevator,  or  show  cause  why 
they  refuse  so  to  do. 

Bespondents,  by  way  of  showing  cause,  haye  made  an  elaborate 
return  to  the  writ,  to  which  the  relators  haye  demurred,  thus  opin- 
ing to  our  consideration  the  whole  merits  of  the  controyersy. 

It  is  not  denied  that  relators  own  and  operate  the  elevator,  as 
alleged,  and  that  they  have  all  the  necessary  machinery  and  oon- 
Teniences  for  the  purposes  to  which  it  is  devoted,  nor  is  the  fact 
denied  that  respondents  own  and  operate  the  Chicago  and  Alton 
Bailroad  from  East  Si  Louis  to  the  city  of  Chicago,  but  they  do 
deny  that  they  are  common  carriers  to  the  extent  set  up  and  claimed 
by  the  relators.  The  relators  claim,  that  to  and  from  East  Si  Louis, 
and  all  points  intermediate  that  and  the  city  of  Chicago,  on  the  line 
of  their  road,  it  is  their  legal  duty  to  receive  all  goods  and  freights 
delivered  .to  them  at  any  station  on  their  line,  and  to  transport  the 
same  to  such  stations  and  places  as  may  be  directed  by  the  con- 
signor, for  a  reasonable  price  or  reward,  and  to  deliver  tbem  to  the 
person  or  persons  to  whom  they  are  directed  to  deliver  them,  and 
that  it  is  also  their  duty  to  deliver  all  grain  received  by  them  in 
bulk,  into  the  warehouse  to  which  it  is  consigned ;  and  that  it  is 
unlawful  for  them  to  deliver  any  grain  into  any  warehouse  other 
than  that  to  which  it  is  consigned,  without  the  consent  of  the  owner 
or  consignee  thereof. 

The  claim  of  the  relators  reaches  to  this  extent.  The  objection 
to  such  a  pretension  is  very  obvious.  It  does  not  confine  the  legal 
duty  of  respondents  to  their  own  line  of  road.    Beyond  that  this 
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court  has  no  power.  Their  duty  is  commensurate  with  their  fran* 
chise,  and  cannot,  by  this  court,  be  made  to  extend  beyond  it,  and 
the  demurrer  admits  that  the  south  line  of  Madison  street,  as  stated 
in  the  return,  is  the  limit  to  which  their  franchise  extends,  while 
the  elevator  is  north  of  that  point  some  fire  hundred  feet  or  more, 
e&tirely  without  the  limits  of  respondents'  charter. 

But  the  relators  say  that  a  railroad  track  is  laid  down  on  West 
Water  street,  running  by  the  elevator  with  a  switch,  by  which  the 
elevator  can  be  approached  to  load  and  unload  cars,  and  which  track 
was  laid  under  an  ordinance  of  the  city  of  Chicago,  passed  August 
16, 1858,  but  that  the  particular  part  in  front  of  the  elevator,  and 
the  switch  were  constructed  by  the  Pittsburgh,  Port  Wayne  and 
Ohicago  Railroad  Company,  and  that,,  by  the  fourth  section  of  that 
ordinance,  respondents  have  the  right  to  use  this  track,  and,  in  fact, 
do  use  it;  that  they  run  all  their  cars  upon  a  part  of  the  track  con- 
structed under  this  ordinance,  to  reach  their  depots,  and  a  run  of 
five  hundred  feet  beyond  their  passenger  depot  would  bring  the  cars 
to  relators'  elevator. 

To  this  it  is  answered  by  respondents,  that  they  have  never  acquired 
any  right  to  run  their  cars  north  of  the  south  line  of  Madison  street, 
the  terminus  of  their  railroad,  and  that  none  of  their  engines  or  cars 
have  the  right  to  pass  north  of  this  south  line  without  obtaining 
permission  of  the  railroad  companies  owning  them,  and  paying  to 
them  such  sum  as  may  be  charged  for  their  use.  And,  they  further 
say,  they  have  no  right  to  send  their  cars  over  the  tracks  leading  to 
this  elevator  without  special  permission,  and  upon  paying  the 'own- 
ers of  the  tracks  compensation  therefor,  and  that  they  have  never 
held  themselves  out  to  the  public  as  common  carriers  beyond  the 
termini  of  their  own  line  of  road,  and  that,  whenever  their  cars  have 
been  permitted  to  go  beyond  the  terminus  of  their  road,  it  has  been 
done  by  virtue  of  special  agreements  made  to  that  effect;  and  they 
further  say  they  have  never  accepted  the  provisions  of  the  ordi- 
nance of  the  16th  of  August,  1858;  that  while  it  may  be  true,  as 
alleged,  the  Pittsburgh,  Fort  Wa3me  and  Chicago  Railroad  Com- 
pany, and  the  Ohicago,  St  Paul  and  Fond  du  Lac  Railroad  Com- 
pany, did  construct  the  tracks  from  Van  Buren  to  Kinzie  street,  it 
is  not  true  that  respondents  had  any  part  in  their  construction,  or 
have  availed  of  the  provisions  of  the  fourth  section  of  that  ordi- 
nance for  the  use  of  the  tracks  so  laid  north  of  the  south  boun- 
dary line  of  Madison  street;  nor  have  they  ever  acquired,  by  agree* 
Vol.  VIIL  — 80 
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ment  or  otherwise,  as  proyided  by  the  terms  of  that  ordinanoe,  any 
right  to  ran  their  trains  north  of  that  line ;  nor  have  they  had  any 
thing  to  do  with  the  construction  of  any  side  or  switch  track  con- 
necting with  any  railroad  track  north  of  that  boundary  line  in  West 
Water  street,  or  in  any  other  street  in  Chicago  north  of  Madison 
street. 

Qere,  we  think,  is  presented  the  pith  of  this  controversy.  The 
facts  are  admitted  by  the  demurrer  to  bo  true,  and  the  question  is, 
can  a  railroad  company,  chartered  with  certain  express  powers  and 
privileges,  with  certain  termini  between  which  they  are  to  be  exer- 
cised, be  compelled  to  purchase,  for  the  accommodation  of  the  pub- 
lic, more  extended  privileges,  beyond  the  limits  of  their  franchise? 

In  the  case  of  Vincent  ei  al  against  this  same  company,  49  111.  33, 
we  took  occasion,  in  defining  the  duty  of  common  carriers  as  to 
delivery  of  articles  carried,  imposed  by  the  common  law,  to  advert  to 
the  relaxation  of  the  rule  in  regard  to  railways. 

We  there  said,  the  rule  of  the  common  law,  requiring  common 
carriers  by  land  to  deliver  to  tlie  consignee,  has  been  so  far  relaxed 
in  regard  to  railways,  from  necessity,  as,  in  most  cases,  to  substitute, 
in  place  of  a  formed  delivery,  a  delivery  at  the  warehouse  or  depot 
provided  by  the  companies  for  the  storage  of  goods,  and  that  the 
decisions  of  this  court,  that  a  railway  company  may  discharge  them- 
selves of  their  liability  as  common  carriers  by  safely  depositing  goods 
in  their  warehouse,  and  there  holding  them  under  the  responsibili- 
ties of  a  warehouseman,  until  demanded  by  the  consignee,  proceed 
upon  the  ground  that  a  railway  has  no  means  of  delivery  beyond  its 
own  lines. 

We  consider  this  quotation  very  apposite  in  the  present  case,  for 
it  is  admitted  by  the  pleadings  that  relators'  elevator  is  not  on  the 
line  of  respondents'  railway,  and  that  they  have  no  connection  with 
it,  or  use  of  it,  except  such  as  they  acquire  by  purchase  when  their 
own  necessities  or  interests  demand  its  use. 

And  in  remarking  on  the  custom  which  had  grown  up  in  this 
State,  of  carrying  grain  by  rail  in  bulk,  it  is  said,  since  it  would  be 
impossible  for  railroad  companies  to  unload  and  store  grain  so 
brought,  at  their  ordinary  freight  depots,  a  custom  of  delivering  it 
at  elevators  has  obtained,  to  which  it  may  be  consigned,  but  it  ii 
indispensable  such  elevators  must  be  connected  by  some  track  with 
the  railroad  line,  and  be,  in  fact,  a  portion  thereof,  for  such  we 
understand  to  be  the  meaning  of  the  opinion  in  that  case.    It  coold 
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not  be  understood  that,  although  these  respondents  have  connection 
by  sidings  or  switches,  or  other  contrivances,  with  other  roads  run- 
ning into  Chicago,  they  should  be  compelled  to  use  them  to  reach 
an  elevator  upon  such  road  situate,  it  may  be,  miles  ])eyond  the  ter- 
vitntis  of  their  road,  and  not  on  the  route  of  their  own  road.  We 
know  of  no  power  which  can  compel  a  railroad  company  to  exercise 
its  fi'anchise  beyond  its  own  terminu  Within  those  limits,  this 
court  can  exercise  a  supervisory  power  over  them,  and,  as  in  Vin- 
cent's case,  enjoin  them.  That  proceeding  was  upheld,  because  the 
siding  to  their  elevator  was  a  part  of  the  track  of  the  respondents. 
In  commenting  upon  the  act  of  the  legislature  of  February  22, 1867, 
entitled  "  Warehousemen,"  in  answer  to  the  argument  of  the  respond- 
ents, that  the  act  did  not  mean  that  railway  companies  shall  deliver 
grain  at  points  off  their  line,  the  court  said,  clearly  it  does  not;  but 
the  question  recurs,  what  points  are  to  be  considered  on  the  line  of 
a  railway  for  the  purposes  of  delivery  under  this  law?  They  con- 
tend that  its  line  consists  of  its  main  track,  and  such  side  tracks  as 
may  belong  to  it.  The  court  said,  when  a  railroad,  for  a  valid  con- 
sideration, has  allowed  the  owner  of  adjacent  land  to  lay  a  side 
track  connecting  with  its  own  rails,  and,  as  in  the  case  then  before 
it,  had  permitted  the  connection  to  be  made,  and  the  side  track  to 
bo  laid  for  the  use  of  a  particular  lot  of  ground,  and  in  order  to 
transport  to  such  lot  heavy  articles,  and  the  owner  of  the  lot  and 
side  track  has  his  warehouse  in  readiness  for  the  receipt  of  such 
freight,  then  such  side  track  must  be  considered  as  a  part  of  its  line, 
for  the  purposes  of  delivery,  under  the  statute. 

In  the  same  opinion  it  was  conceded  that  a  railway  company  could 
not  be  required,  by  legislative  enactment,  to  transport  freight  beyond 
its  own  line. 

This,  we  think,  settles  the  matter  in  dispute  between  these  parties, 
unless  all  additional  obligation  has  been  imposed  upon  these  respond- 
ents by  the  ordinance  of  the  city,  of  August  16,  1858. 

It  is  admitted  by  the  pleadings  that  respondents  had  no  agency  in 
constructing  the  tracks  which  pass  by  this  elevator,  and  have  never 
availed  of  the  provisions  contained  in  that  ordinance,  and  have 
never  authorized  or  permitted  a  connection  with  their  line  of  road 
of  any  switch  or  side-track  constructed  on  the  street  in  which  thia 
elevator  is  situate,  and  it  is  further  admitted  that  the  lawful  northern 
terminus  of  their  road  is  the  south  line  of  Madison  street 

If,  then,  by  legislative  enactment,  a  railroad  company  cannot  b«  I 
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compelled  to  transport  freight  beyond  their  own  line,  with  what 
propriety  can  it  be  nrged  that  a  permission  to  use  tracks  which  they 
were  not  instrumental  in  connecting  with  their  line,  and  which  are 
beyond  their  terminus  and  the  property  of  other  parties,  shall  hare 
a  greater  effect  than  a  legislatiye  enactment?  Does  the  permission 
of  the  city  authorities  to  use  these  tracks  impose  an  obligation  on 
the  respondents  to  use  them?  If  the  legislature,  with  its  vast 
powers,  cannot  so  compel  them,  it  would  be  strange,  indeed,  if  the 
act  of  a  subordinate  authority  should  have  that  effect  The  ordi- 
nance cited  can  have  no  other  effect  than  to  legalize  a  departure  from 
their  line  of  road,  should  the  respondents  desire  to  do  so.  Belators 
allege  that  respondents  have  the  right  to  use  this  track,  and,  in  fact,  do 
use  it;  that  they  run  all  their  cars  upon  a  part  of  it  to  reach  their 
depots,  and  a  further  run  of  five  hundred  feet  beyond  their  jiassen- 
ger  depot  would  bring  them  to  this  elevator.  As  a  general  fact,  we 
believe  cars  with  heavy  freights,  like  grain  in  bulk,  do  not  make  the 
depot  for  passengers  their  stopping  place.  They  usually  stop  at  the 
freight  depot,  and  that,  judging  from  the  diagram  attached  to  the 
return,  the  accui-acy  of  which  is  not  questioned,  must  be  more  than 
five  hundred  yards  south  of  this  elevator.  The  fact  that  the 
respondents  use  this  track  is  not  denied  in  the  return,  but  the 
respondents  say,  and  that  is  admitted  by  the  demurrer,  that  all 
these  tracks  laid  in  West  Water  street,  and  north  of  Madison  street, 
are  owned  exclusively  by  the  Chicago  &  Northwestern  and  the  Pitts- 
burgh, Port  Wayne  &  Chicago  railroad  companies,  who  control  the 
manner  of  using  them,  and  charge  track  service  for  every  car  run 
over  them  by  respondents,  and  by  other  railroad  companies.  The 
respondents  further  say,  and  this  is  also  admitted,  that  although 
they  may  have  delivered  coal  over  that  switch,  to  that  elevator,  they 
have  never  done  so  except  by  special  agreement  made  for  that  pur- 
pose. 

That  a  railroad  company  may,  by  S][)ecial  agreement,  run  their 
cars  over  the  track  of  another,  is  not  doubted,  but  that  they  can  be 
compelled  to  do  so  is  not  and  cannot  be  admitted.  If  the  ordi- 
nance of  August,  1858,  intended  a  favor  to  this  and  other  companies, 
still,  the  companies  cannot  be  coerced  to  accept  the  favoi,  So  long 
as  they  perform  their  duties  under  the  privileges  and  powers  granted 
them,  the  people  have  no  right  to  complain.  To  compel  a  railroad 
company  to  receive  and  deliver  freight  at  points  off  and  beyond 
their  own  line,  would  be  not  only  oppressive,  and  involve  theii 
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business  in  inextricable  confusion,  but  would  impose  burdens  and 
responsibilities  upon  them  which  they  never  contracted  to  assume. 
A  reference  to  the  diagram  accompanying  the  return  of  respondents, 
and  to  which  we  have  before  referred,  taken  in  connection  with  tbe 
statement  in  the  return,  which  is  admitted  to  be  true,  it  will  be 
leen^  that  all  the  tracks  leading  into  West  Water  street  belonged 
exclusively  to  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad 
Gompany,  while  those  owned  by  these  respondents  jointly  with  that 
company,  as  also  those  owned  exclusively  by  respondent^  all  termi- 
nate at  or  near  the  south  line  of  Madison  street  The  question, 
then^  becomes  pertinent,  should  a  mandamus  be  awarded,  how  could 
respondents  obey  it  ?  Gould  they,  without  the  permission  of  the 
first-named  company,  run  their  cars  over  their  tracks  ?  Gould  the 
writ  command  them  to  purchase  the  right  so  to  run  them  of  that 
company?  Gan  a  writ  of  mandamus  be  made  to  perform  such  an 
o£Sce?  Would  this  court  be  justified  in  so  trenching  upon  the 
rights  and  franchise  of  the  Pittsburgh,  Fort  Wayne  and  Ghicago 
Bailroad  Gompany  ?  They  have  chartered  rights  which  cannot  be 
infringed  so  long  as  they  properly  perform  their  duties  under  their 
contract,  and  it  would  be  going  to  an  unwarrantable  extent,  in  order 
to  compel  one  company  to  perform  a  supposed  duty,  to  trespass  upon 
the  chartered  privileges  of  another. 

This  court  said,  in  I7ie  People  ex  reL  v.  Hatchy  and  the  Same  v. 
Dubouff  33  HL  9,  at  page  140,  that  a  mandamus  should  not  issue  in 
any  case  unless  the  party  applying  for  it  shall  show  a  clear  legal 
right  to  have  the  thing  sought  by  it  done,  and  in  the  manner  and 
by  the  person  or  body  sought  to  be  coerced,  and  must  be  effectual  as 
a  remedy  if  enforced,  and  it  must  be  in  the  power  of  the  party,  and 
his  duty,  also,  to  do  the  act  sought  to  be  done,  and  is  never  awarded 
unless  the  right  of  the  relator  is  clear  and  undeniable,  and  the  party 
sought  to  be  coerced  is  bound  to  act.  And  in  The  People,  etc^  r* 
CHlmer,  5  Oilm*  242,  it  was  held,  that  a  mandamus  could  only  be 
issued,  to  compel  a  party  to  act,  when  it  was  his  duty  to  act  without 
it  —  that  the  writ  conferred  upon  him  no  new  authority.  And  the 
duty  must  be  a  public  one,  and  must  be  imperative  and  not  discre* 
tionary.  Tapping  on  Man.  65.  This  has  peculilu:  application  to 
the  fourth  section  of  the  ordinance,  so  much  insisted  upon  by  relators, 
Tliat  section  nowhere  confers  any  rights  upon  respondents.  As  we 
understand  its  terms  from  respondents'  brief,  the  ordinance  not 
being  before  us,  it  provides,  only,  that  the  railroad  companies  to 
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whom  the  right  to  lay  down  tracks  in  West  Water  street  is  given 
may  associate  with  them  in  the  constraction  and  use  of  said  tracks 
any  other  corporations,  and  shall  allow  and  permit  the  use  of  said 
tracks  by  any  other  railroad  corporation  upon  terms  and  oonditioiui 
to  be  agreed  upon. 

It  is  admitted  by  the  pleadings,  that  no  agreement  was  ever  made 
by  the  respondents  for  the  use  of  these  tracks.  By  the  ordinance,  it 
is  discretionary  with  the  companies  to  make  snch  agreements.  This 
court  cannot  compel  respondents,  if  application  was  made  to  it,  to 
enter  into  an  agreement  to  use  them.  It  is  not  their  duty  to  make 
an  agreement,  it  is  a  privilege  only,  and,  consequently,  the  court 
cannot  compel  these  respondents  to  use  these  tracks,  or  any  one  of 
them.  In  short,  it  cannot  coerce  a  party  to  do  what  the  law  does 
not  oblige  him  to  do.  Granting  the  writ  would  confer  no  power  or 
authority  upon  respondents  to  enter  upon  and  use  these  tracks.  A 
plain  dereliction  of  duty  must  be  established  before  a  mandamus  can 
be  awarded. 

The  ground  of  the  decision  in  Yincenf  s  case  was,  that  the  side- 
track, under  the  circumstances  attending  its  construction,  became  a 
part  of  the  track  of  the  railroad  company,  and  they  were,  therefore^ 
bound  to  deliver  grain,  carried  by  them  in  bulk,  to  the  warehouse 
erected  upon  it,  when  consigned  to  such  warehouse. 

The  return  in  this  case  shows,  and  the  fact  is  admitted  by  the 
demurrer,  that  the  respondents  have  provided,  by  contract  with 
other  parties,  a  warehouse  on  their  own  track,  ample  in  capacity  to 
contain  all  grain  ordinarily  transported  in  bulk  over  their  line  of 
road,  having  all  the  necessary  machinery  and  appliances  for  speedily 
receiving,  unloading  and  returning  the  cars  in  which  it  is  trans- 
ported, and  have  guarded  consignors  of  such  articles  against  imposi- 
tion, by  a  covenant  that  the  charges  made  at  such  warehouse  shall 
not  exceed  those  of  other  warehouses  in  the  city  of  Chicago.  A 
delivery,  therefore,  of  grain  in  bulk  to  such  a  warehouse,  if  not  con- 
signed to  any  other  warehouse  on  the  line  of  their  road,  would  be  a 
fulfillment  of  the  obligation  resting  upon  them  to  carry  and  deliver 
such  freight. 

So  long  as  no  discrimination  is  made  by  railroad  companies 
between  warehouses  on  their  line  of  road,  shippers  can  have  no  real 
?ause  of  complaint  So  long  as  their  grain  is  properly  handled  aud 
stored,  and  at  the  usual  charges,  it  can  make  but  little,  if  any,  dif- 
ference to  them  by  whom  those  services  are  performed,  oi  where, 
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and  if  no  warehouse  upon  the  line  of  a  railroad  is  designated  by  the 
consignor  as  the  recipient,  and  as  a  delivery  cannot  be  made  at  the 
usual  freight-depot,  what  can  be  more  reasonable  and  proper  than  a 
d(jlivery  to  the  warehouse  they  have  furnished  upon  their  own  track, 
that  being  in  all  respects  ample  for  the  purpose.  Porter  v.  Chx,  d 
II,  L  R.  R.  Co,,  20  111.  407.  As  they  cannot  be  compelled  to  trans- 
port the  grain  beyond  their  track,  or  off  it,  so  neither  can  ttiey  be 
compelled  to  receive  it  for  such  purpose.  There  is  nothing  in  the 
warehousing  act  of  1867  opposed  to  this.  The  22d  section 
of  that  act  clearly  implies,  that  the  warehouses  designated  by  the 
consignors  shall  be  upon  the  track  of  the  road  on  which  their  grain 
is  carried,  and  within  the  limits  of  its  franchise.  It  never  could 
have  been  the  design  of  the  act  to  compel  one  road  to  trespass  on 
the  chartered  rights  of  another,  or  to  purchase  a  privilege  of  the 
other. 

It  is  urged  by  the  respondents,  in 'support  of  their  return,  that 
they  have  a  right  to  refuse  to  receive  grain  in  bulk,  to  be  carried 
on  their  road,  and  can  demand  it  shall  be  placed  in  proper  packages, 
convenient  for  handling  and  storage  in  their  cars,  and  for  unloading. 

When  we  consider  the  vast  amount  of  grain  annually  produced 
for  market  in  the  rich  country  through  which  this  road  passes  on  its 
way  to  the  great  grain-market  of  the  west,  the  difficulty,  if  not 
impossibility,  of  providing  sacks,  barrels,  or  other  safe  contrivances 
to  secure  properly  this  production  fpr  shipment,  is  quite  apparenL 
This  led  to  the  establishment  of  costly  elevators,  and  they  induced 
the  custom,  which  has  obtained  with  all  railroads,  in  this  State,  at 
least,  to  receive  grain  in  bulk,  it  being  equally  as  well  protected  in 
that  condition  in  its  transit  by  cars  as  in  sacks,  and  as  speedily 
unloaded  from  them,  by  means  of  the  steam  power  and  appropriate 
machinery  employed  by  them.  These  erections  have  had  the  same 
powerful  influence  upon  the  production  of  wheat,  one  of  our  great 
staples,  as  the  introduction  of  the  reaper,  for  without  the  agency  of 
the  latter,  those  vast  fields  yearly  blossoming  with  this  product, 
would  be  devoted  to  other  purposes,  and  but  for  the  steam  car  and 
the  elevator,  if  cultivated  up  to  the  limit  of  their  capacity,  their  pro- 
ducts could  find  no  market  Hand  in  hand,  these  powerful  influ- 
ences are  at  work,  and  so  long  as  the  two  latter  make  no  unjust 
discriminations,  and  are  satisfied  with  moderate  charges,  the  stimu- 
lus to  the  agricultural  interest  will  be  unceasing,  and  nothing  will 
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be  wanting  to  make  this  the  great  grain-growing  State  of  the  wesf^ 
it  not  of  the  Union. 

We  are  not  of  opinion  that  respondents,  or  any  other  nulroad  com- 
pany, can  disregard  the  custom  of  conveying,  grain  in  bnlk  oyer  the 
line  of  their  own  road  and  delivering  it  at  any  elevator  thereon  to 
which  it  may  be  consigned.  If  consigned  to  an  elevator  or  ware- 
house not  on  their  road,  and  beyond  their  terminus,  or  there  be  no 
elevator  on  the  road  on  which  the  grain  is  carried,  then  they  may 
rightfully  refuse  to  receive  it  in  bulk. 

The  &cts  stated  in  respondents'  return,  and  the  legal  consequ^ioes 
flowing  from  them,  for  the  reasons  we  have  given,  afford  a  complete 
justification  for  the  refusal  to  receive  the  grain  in  question^  the  ele- 
vator to  which  it  was  consigned  not  being  on  their  road,  or  within 
the  limits  of  their  franchise.  We  have  examined  all  the  cases  to 
which  reference  has  been  made,  and  we  are  well  satisfied  the  views 
here  expressed  conflict,  in  no  particular,  with  any  of  them. 

The  demurrer  to  the  return  must  be  overruled. 

Mandamus  refused. 

Sheldon,  J.  I  hold  that  so  long  as  the  respondents  actually 
make  use  of  the  track  leading  to  the  relators'-  elevator,  in  running 
their  cars  over  it,  it  is  their  duly  to  make  delivery  of  grain  there, 
under  the  rule  laid  down  by  this  court  in  the  case  of  Vincent  v.  0.  dt 
A.  B.  R.  Co.,  49  EL  83. 

Scott,  J.  I  concur  in  denying  the  peremptory  writ  in  this  case, 
on  the  ground  that  the  writ  of  mandamus  is  not  the  appropriate 
remedy  for  the  wrong  complained  of.  When  the  law  affords  another 
and  complete  remedy,  I  understand  the  law  to  be  well  settled  that  a 
writ  of  mandamus  will  never  be  awarded.  On  the  state  of  facts  pre- 
sented by  this  record,  the  law  furnishes  a  complete  and  ample  remedy 
to  the  party  injured. 

Without  discussing  the  case  at  length,  I  am  of  opinion,  on  the 
facts  presented  in  the  record,  that  it  was  the  duiy  of  the  railroad 
company  to  receive  the  grain  in  question  and  deliver  it  at  the  rela- 
tors' warehouse,  and  for  that  purpose  the  company  had  the  dear 
right'to  use  the  track  in  question,  and  for  a  fidlnre  so  to  do  they  are 
liable  in  any  appropriate  common-law  action* 

Waleeb,  J.    I  concur  in  the  opinion  announced  in  this  case,  bu 

bold  that  respondents,  and  all  other  railroad  companies  in  the  State 
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may  be  oompelled  by  mandamus,  when  a  proper  case  is  made,  to 
carry  grain  in  bulk,  if  sach  is  the  cnstomary  mode  of  transportation^ 
and  to  deliver  it  to  any  elevator  on  the  line  of  their  roads,  or  upon 
any  of  their  side-tracks  or  switches  to  which  it  may  be  consigned; 
and  when  such  roads  enter  the  city  of  Chicago,  they  shonld  deliver 
grain  therein  in  the  same  manner,  when  so  consigned,  on  their  own 
tracks,  side-tracks  or  switches,  and  at  the  elevators  to  which  con- 
signments are  made,  on  other  roads  in  the  city  with  which  they 
have  running  arrangements,  unless  they  would  be  compelled  to  incur 
unreasonable  expense  in  making  such  delivery.  But  they  are  not, 
nor  can  they  be,  required  to  construct  new  side-tracks  or  switches, 
or  extend  the  line  of  their  roafls,  or  to  make  running  arrangements 
with  other  roads,  or  to  purchase  or  lease  other  roads  for  the  purpose 
of  making  such  delivery. 


Ohioago  astd  Nobth  Wbstbbk  Railway  Co.,  appellants*  t. 

Williams. 

(ttllLltf.) 
BaUroad  eampan§f^r0fffUaHon$  a$  topauenff&n.    Meatwre  rfdamagei, 

A  railroad  eompanj  set  apart  in  Ite  paasenger  trains  a  car  for  the  exdoBlve  xum 
of  ladies  and  gentlemen  accompanied  by  ladies.  A  colored  woman  was  ex- 
cluded from  the  car  on  aeeonnt  of  her  color.  EM,  that  the  companj  was 
liable  in  damages,  and  that  $900  was  not  excessive  in  Tiew  of  the  indignity 
and  delay  of  the  exdnsion. 

AonoK  to  recover  damages  for  plaintiff's  exclusion  from  a  rail- 
way car  belonging  to  defendants.  The  opinion  states  the  fasts.  At 
the  trial  judgment  for  plaintiff  was  rendered  for  9200.  Defendants 
appealed* 

James  M.  Wight,  for  appellants. 

B.  W.  BlaiseUa,  Jr.,  and  0.  F.  Miller,  for  appellee. 

ScoiT,  J.    There  is  but  one  question  of  any  considerable  import- 
ance presented  by  the  record  in  this  case. 
VoL.VTn.  — 81 
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It  is  simply,  whether  a  railroad  oompany,  which,  by  oar  statute 
and  the  common  law,  is  a  oommon  carrier  of  passengers,  in  a  case 
where  the  company,  by  their  rales  and  regalations,  have  designated 
a  certain  car  in  their  passenger  train  for  the  exclusiye  ase  of  ladies, 
and  gentlemen  accompanied  by  ladies,  can  ezclade  from  the 
privileges  of  such  car  a  colored  woman,  holding  a  first-olass  ticket, 
for  no  other  reason  except  her  color. 

The  eyidence  in  the  case  establishes  these  facts:  That,  as  was  the 
castom  on  appellants'  road,  they  had  set  apart  in  their  passenger 
trains  a  car  for  the  ezclasiye  use  of  ladies,  and  gentlemen  accom- 
panied by  ladies,  and  that  such  a  car,  called  the  *^  ladies'  car,"  was 
attached  to  the  train  in  question.  The  appellee  resided  at  Bockford, 
and  being  desirous  of  going  from  that  station  to  Belvidere,  on  the 
road  of  appellants,  for  that  purpose  purchased  of  the  agent  of  the 
appellants  a  ticket,  which  entitled  the  holder  to  a  seat  in  a  first- 
class  car  on  their  road.  On  the  arrival  of  the  train  at  the  Bockford 
station,  the  appellee  offered  and  endeavored  to  enter  the  ladies'  car, 
but  was  refused  permission  so  to  do,  and  was  directed  to  go  forward 
to  the  car  set  apart  for  and  occupied  mostly  by  men.  On  the 
appellee  persisting  on  entering  the  ladies'  car,  force  enough  was 
used  by  the  brakeman  to  prevent  her.  At  the  time  she  attempted 
to  obtain  a  seat  in  that  car,  on  appellants'  train,  there  were  vacant 
and  unoccupied  seats  in  it,  for  one  of  the  female  witnesses  states 
that  she,  with  two  other  ladies,  a  few  moments  afterward,  entered 
the  same  car  at  that  station  and  found  two  vacant  seats,  and  occu- 
pied the  same.  No  objection  whatever  was  made,  nor  is  it  insisted 
any  other  existed,  to  appellee  taking  a  seat  in  the  ladies'  car,  except 
her  color.  The  appellee  was  clad  in  plain  and  decent  appai.sl,  and 
it  is  not  suggested,  in  the  evidence  or  otherwise,  that  she  was  not  a 
woman  of  good  character  and  proper  behavior. 

It  does  not  appear  that  the  company  had  ever  set  apart  a  car  for 
the  exclusive  use,  or  provided  any  separate  seats  for  the  use  of 
colored  persons  who  might  desire  to  pass  over  their  line  of  road. 
The  evidence  discloses  that  colored  women  sometimes  rode  in  the 
ladies'  car,  and  sometimes  in  the  other  car,  and  there  was,  in  fact, 
no  rule  or  regulation  of  the  company  in  regard  to  colored  passengers. 

The  case  turns  somewhat  on  what  are  reasonable  rules,  and  tlie 
power  of  railroad  companies  to  establish  and  enforce  them. 

It  is  the  undoubted  right  of  railroad  companies  to  make  all  reason- 
able rules  and  regulations  for  the  safety  and  comfort  of  passengers 
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trayeling  on  their  lines  of  road.  It  is  not  only  their  i:  jht,  bnt  it  is 
their  duty  to  make  such  rules  and  regulations.  It  is  alike  the  in- 
terest of  the  companies  and  the  public  that  such  rules  should  be 
established  and  enforced,  and  ample  authority  is  conferred  by  law 
on  the  agents  and  servants  of  the  companies  to  enforce  all  reason- 
able regulations  made  for  the  safety  and  conyenience  of  passengers. 

It  was  held,  in  the  case  of  the  III  Cent.  R.  R.  Co.  y.  Whittemore^ 
43  111.  423,  that,  for  a  non-compliance  with  a  reasonable  rule  of  the 
company,  a  party  might  be  expelled  from  a  train  at  a  point  other 
than  a  regular  station. 

If  a  person  on  a  train  becomes  disorderly,  profane  or  dangerous 
and  offensiye  in  his  conduct,  it  is  the  duty  of  the  conductor  to  expel 
such  guilty  pariy,  or  at  least  to  assign  him  to  a  car  where  he  will 
not  endanger  or  annoy  the  other  passengers.  Whatever  rules  tend 
to  the  comfort,  order  and  safety  of  the  passengers,  the  company  are 
fully  authorized  to  make,  and  are  amply  empowered  to  enforce  oom- 
pliance  therewith. 

But  such  rules  and  regulations  must  always  be  reasonable  and 
uniform  in  respect  to  persons. 

A  railroad  company  cannot  capriciously  discriminate  between 
passengers  on  account  of  their  nativity,  color,  race,  social  position 
or  their  political  or  religious  beliefs.  Whatever  discriminations  lure 
made,  must  be  on  some  principle,  or  for  some  reason,  that  the  law 
recognizes  as  just  and  equitable,  and  founded  in  good  public  policy. 
What  are  reasonable  rules  is  a  question  of  law,  and  is  'for  the  court 
to  determine,  under  all  the  circumstances  in  each  particular  case. 

In  the  present  instance,  the  rule  that  set  apart  a  car  for  the  ez- 
dnsiye  use  of  ladies,  and  gentlemen  accompanied  by  ladies,  is  a 
reasonable  one,  and  the  power  of  the  company  to  establish  it  has 
never  been  doubted. 

If  the  appellee  is  to  be  denied  the  privilege  of  the  'Hadies'  car,^' 
for  which  she  was  willing  to  pay,  and  had  paid,  full  compensation 
to  the  company,  a  privilege  which  is  accorded  alike  to  aU  women, 
whether  they  are  rich  or  poor,  it  must  be  on  some  principle  or 
under  some  rule  of  the  company  that  the  law  would  recognize  as 
reasonable  and  just  If  she  was  denied  that  privilege  by  the  mere 
caprice  of  the  brakeman  and  conductor,  and  under  no  reasonable 
rale  of  the  company,  or,  what  is  still  worse,  as  the  evidence  would 
indicate,  through  mere  wantonness  on  the  part  of  the  brakeman, 
then  it  was  unreasonable,  and  therefore  unlawful.    It  is  not  pre- 
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tended  that  there  was  any  role  that  excluded  her,  or  that  the  manage 
ing  officers  of  the  company  had  ever  given  any  directions  to  exclude 
colored  persons  from  that  car.  If,  however,  there  was  such  a  mle^ 
it  could  not  be  justified  on  the  ground  of  mere  prejudice.  Such  a 
rule  must  have  for  its  foundation  a  better  and  a  sounder  reason,  and 
one  more  in  consonance  with  the  enlightened  judgment  of  reason- 
able men.  An  unreasonable  rule,  that  effects  the  inconvenience  and 
comfort  of  passengers,  is  unlawful,  simply  because  it  is  unreasonable. 
The  State  v.  Overton^  4  Zab.  435. 

In  the  case  of  the  West  Chester  and  Philadelphia  R,  R.  Co,  v. 
MiieSy  55  Penn.  209,  it  was  admitted  that  no  one  could  be  excluded 
from  a  carriage  by  a  public  carrier  on  account  of  color,  religious 
belief,  political  rdations  or  prejudice,  but  it  was  held  not  to  be  an 
unreasonable  regulation  to  seat  passengers -so  as  to  preserve  order 
and  decorum,  and  prevent  contacts  and  collisions  arising  from  well- 
known  repugnances,  and,  therefore,  a  rule  tiiat  required  a  colored 
woman  to  occupy  a  separate  seat  in  a  car  furnished  by  the  company, 
equally  as  comfortable  and  safe  as  that  furnished  for  other  passen- 
gers, was  not  an  unreasonable  rule. 

Under  some  circumstances,  this  might  not  be  an  unreasonable  rule. 

At  all  events,  public  carriers,  until  they  do  furnish  separate  seats 
equal  in  comfort  and  safety  to  those  furnished  for  other  travelers, 
must  be  held  to  have  no  right  to  discriminate  between  passengen 
on  account  of  color,  race  or  nativity,  alone. 

We  do  not'understand  that  the  appellee  was  bound  to  go  forward 
to  the  car  set  apart  for  and  occupied  mostly  by  men,  when  she  was 
directed  by  the  brakeman.  It  is  a  sufficient  answer  to  say,  that  that 
car  was  not  provided  by  any  rule  of  the  company  for  the  use  of 
women,  and  that  another  one  was.  This  fact  was  known  to  the 
appellee  at  the  time.  She  may  have  undertaken  the  journey  alone 
in  view  of  that  very  fact,  as  women  often  do. 

The  above  views  dispose  of  all  the  objections  taken  to  the  instruc- 
tions given  by  the  court  on  behalf  of  the  appellee,  and  the  refusal  of 
the  court  to  give  those  asked  on  the  part  of  the  appellants,  except 
the  one  which  tells  the  jury  that  they  may  give  damages  above  the 
actual  damages  sustained,  for  the  delay,  vexation  and  indignity  te 
which  the  appellee  was  exposed,  if  she  was  wrongfully  excluded  front 
the  car.  If  the  party  in  such  case  is  confined  to  the  actual  peer  niary 
damages  sustained,  it  would,  most  often,  be  no  compensation  at  all, 
above'  nominal  damages,  and  no  salutary  effect  would  be  produced 
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on  the  wrong-doer  by  each  a  verdict  -But  we  apprehend  that,  if  the 
act  is  wrongfully  and  wantonly  committed,  the  party  may  recover, 
in  addition  to  the  actual  damages,  something  for  the  indignity,  vex- 
ation and  disgrace  to  which  the  party  has  been  subjected. 

It  is  insisted  that  the  damages  are  excessive,  in  view  of  the  slight 
injury  sustained. 

There  is  evidence  from  which  the  jury  could  find  that  the  brake- 
man  treated  the  appellee  very  rudely,  and  placed  his  hand  on  her 
and  pushed  her  away  from  the  car.  The  act  was  committed  in  a 
public  place,  and  whatever  disgrace  was  inflicted  on  her  was  in  the 
presence  of  strangers  and  friends.  The  act  was,  in  itself,  wrongful, 
and  without  the  shadow  of  a  reasonable  excuse,  and  the  damages  are 
not  too  high.  The  jury  saw  the  witnesses,  and  heard  their  testi- 
mony, and  with  their  finding  we  are  fully  satisfied. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgmeni  affirmed. 


Teb  Pboplb  ex  rel  O'Ookkbll  t.  Tubkbb. 

(66  m.  980.) 
ChnMutionai  law.    Parent  and  child — right  of  parent. 

An  Ml  of  the  legislature  of  Blinols  authorized  the  commitment  to  a  "  reform 
school"  of  children  between  six  and  sixteen  years  of  age  who  are  "▼«• 
giants  or  destitute  of  proper  parental  care,  or  are  growing  up  in  mendi- 
eanoy.  Idleness  or  vice/'  to  remain  until  reformed  or  until  the  age  of  twenty* 
one.  On  the  application  of  the  father  of  a  child  so  oonunitted,  held,  that 
the  child  must  be  discharged,  the  act  being  unconstitutional,  and  the  com- 
mitment not  being  for  any  criminal  offense. 

Applioatiok  for  writ  of  habeas  corpus.    The  opinion  states  the 
case. 

Nissen  A  Bamum,  M.  F.  Heenan  and  Wm.  F.  Butter^  for  relator 

M.  F  Tuley  and  7.  N.  Stiles,  for  respondent. 

TnoRirroiT,  J.    By  the  order  of  this  court,  the  writ  of  habeas 
corpus  was  issued,  commanding  Bobert  Turner,  superintendent  of 
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the  reform  school  of  the  city  of  Ohicago,  to  show  cause  for  the  cap- 
tion and  detention  of  Daniel  O'OonnelL 

The  petition  of  Michael  O'Gonnell  represents  that  he  is  the  father 
of  Daniel,  a  boy  between  fourteen  and  fifteen  years  of  age,  and  that 
he  is  restrained  of  his  liberty  contrary  to  the  law,  without  oouTio- 
tion  of  crime,  and  under  color  of  the  following  mittimus: 


V  88: 


Superior  court  of  Cook  oountt,  Sbptbkber  Tebk,  1870. 

State  op  Illinois, 
Gook  county. 

The  People  of  the  State  of  lUinois  to  the  Sup&rintendeni  of  the 

Reform  School  of  the  city  of  Chicago,  greeting : 

We  do  hereby  command  you,  that  you  take  the  body  of  Daniel 
O'Gonnell,  a  boy  above  the  age  of  six  and  under  the  age  of  sixteen 
years,  who,  upon  due  examination  by  the  Hon.  Wm.  A.  Porter,  one 
of  the  judges  of  the  superior  court  of  Gook  county,  has  been 
found,  by  competent  evidence,  to  be  a  proper  subject  for  commit- 
ment in  the  said  reform  school,  and  whose  moral  welfare  and  the 
good  of  society  require  that  he  should  be  sent  to  said  school  for 
instruction,  emplojrment  and  reformation,  and  that  you  confine  the 
said  Daniel  O'Gonnell  within  the  said  reform  school,  according  to 
the  statute  in  such  cases  made  and  provided,  and  for  so  doing  this 
shall  be  your  sufficient  warrant 

To  the  sheriff  of  Gook  county  to  execute. 

Witness,  Augustus  Jacobson,  clerk  of  our  said  superior  court,  and 
the  seal  thereof,  this  9th  day  of  September,  A.  D.  1870. 

A.  Jacobson,  Clerk. 

The  return  is,  that  the  boy  had  been  detained  by  authority  of  the 
mittimus  which  accompanied  the  petition,  the  original  of  which  was 
filed  with  an  indorsement  thereon  by  the  sheriff  of  its  due  execu- 
tion, by  the  delivery  of  the  "  body  of  the  prisoner  to  the  Buperin« 
tendent  of  the  reform  school." 

It  is  admitted  that  the  relator  is  the  father  of  the  boy  alleged  to 
be  restrained  of  his  liberty,  and  that  he  is  of  the  age  stated. 

The  only  question  for  determination  is  the  power  of  the  legisla- 
ture to  pass  the  laws  under  which  this  boy  was  arrested  and  con- 
fined. 

The  first  act  in  relation  to  this  ^^ reform  school"  is  a  part  of  the 
charter  of  the  city  of  Ghicago,  approved  February  13, 1863,  and  the 
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•eoond  is  entitled  ^  An  act  in  reference  to  the  reform  achool  of  the 
nity  of  Chicago/'  approved  March  5, 1867. 

The  first  section  establishes  ^'  a  school  for  the  safe  keeping,  edu- 
catlon,  employment  and  reformation  of  all  children  between  the  • 
ages  of  six  and  sixteen  years  who  are  destitute  of  proper  parental 
core,  and  growing  up  in  mendicancy,  ignorance,  idleness  or  vice.'' 

SectioL  4  of  the  act  of  1867  provides,  that  "whenever  any 
police  magistrate,  or  justice  of  the  peace,  shall  have  brought  before 
him  any  boy  or  girl  within  the  ages  of  six  or  sixteen  years,  who  he 
has  reason  to  believe  is  a  vagrant,  or  is  destitute  of  proper  parental 
care,  or  is  growing  up  in  mendicancy,  ignorance,  idleness  or  vice,*' 
he  shall  cause  such  boy  or  girl  to  be  arrested,  and,  together  with  the 
witnesses,  taken  before  one  of  the  judges  of  the  superior  or  circuit 
court  of  Cook  county.  The  judge  is  empowered  to  issue  a  sum- 
mons, or  order  in  writing,  to  the  child's  father,  mother,  guardian,  or 
whosoever  may  have  the  care  of  the  child,  in  the  order  named,  and 
if  there  be  none  such,  to  any  person,  at  his  discretion,  to  appear,  at 
a  time  and  place  mentioned,  and  show  cause  why  the  child  should 
not  be  committed  to  the  "  reform  school,"  and,  upon  return  of  due 
service  of  the  summons,  an  investigation  shall  be  had.  The  section 
then  directs,  ''if,  upon  such  examination,  such  judge  shall  be  ol 
opinion  that  said  boy  or  gifl  is  a  proper  subject  for  commitment  to 
the  reform  sc£ool,  and  that  his  or  her  moral  welfare,  and  the  good 
of  society,  requires  that  he  or  she  should  be  sent  to  said  school  for 
employment,  instruction  and  reformation,  he  shall  so  decide,  and 
direct  the  clerk  of  the  court  of  which  he  is  judge  to  make  out  a 
wan*ant  of  commitment  to  said  reform  school,  and  such  child  shall 
thereupon  be  committed." 

Section  9  of  the  act  of  1863  directs  that  all  i)ersons  between 
six  and  sixteen  years  of  age,  convicted  of  crime  punishable  by  fine 
or  imprisonment,  who,  in  the  opinion  of  the  court,  would  be  proper 
subjects  for  commitment,  shall  be  committed  to  said  school. 

Section  10  authorizes  the  confinement  of  the  children,  and  that 
they  "  shall  be  kept,  disciplined,  instructed,  employed  and  governed,'' 
until  they  shall  be  reformed  and  discharged,  or  shall  have  arrived  at 
the  age  of  twenty-one  years ;  and  that  the  sole  authority  to  dis-. 
charge  shall  be  in  the  board  of  guardians. 

1^he  warrant  of  conunitment  does  not  indicate  that  the  arrest  wai 
made  for  a  criminal  offense.    Hence,  we  conclude  that  it  was  ii 
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vnder  the  general  grant  of  power,  to  arrest  and  confine  for  mia- 
fortnne. 

The  contingencies  ennmerated,  npon  the  happening  of  either  of 
which  the  power  maj  be  exercised,  are  yagrancy,  destitution  of 
proper  parental  care,  mendicancy,  ignorance,  idleness  or  vice.  Upon 
proof  of  any  one,  the  child  is  depriyed  of  home,  and  parents,  and 
friends,  and  confined  for  more  than  half  of  an  ordinary  life.  It  is 
claimed  that  the  law  is  administered  for  the  moral  welfare  and  intel- 
lectual improvement  of  the  minor,  and  the  good  of  socieiy.  From 
the  record  before  us,  we-  know  nothing  of  the  management.  We  are 
only  informed  that  a  father  desires  the  custody  of  his  child ;  and 
that  he  is  restrained  of  his  liberty.  Therefore,  we  can  only  look  at 
the  language  of  the  law,  and  the  power  granted. 

What  is  proper  parental  care?  The  best  and  kindest  parents 
would  differ,  in  the  attempt  to  solve  the  question.  No  two  scarcely 
agree ;  and  when  we  consider  the  watchful  supervision,  which  is  so 
unremitting  over  the  domestic  affairs  of  others,  the  conclusion  is 
forced  upon  us,  that  there  is  not  a  child  in  the  land  who  could  not 
be  proved,  by  two  or  more  witnesses,  to  be  in  this  sad  condition. 
Ignorance,  idleness,  vice,  are  relative  terms.  Ignorance  is  always 
preferable  to  error,  but,  at  most,  is  only  venial  It  may  be  genend 
or  it  may  be  limited.  Though  it  is  sometimes  said,  that  '^  idleness 
is  the  parent  of  vice,"  yet  the  former  may  exist  without  the  latter. 
It  is  strictly  an  abstinence  from  labor  or  employment  If  the  child 
perform  all  its  duties  to  parents  and  to  societjr,  the  State  has  no 
right  to  compel  it  to  labor.  Vice  is  a  very  comprehensive  term. 
Acts,  wholly  innocent  in  the  estimation  of  many  good  men,  would, 
according  to  the  code  of  ethics  of  others,  show  fearful  depravity. 
What  is  the  standard  to  be  ?  What  extent  of  enlightenment,  what 
amount  of  industry,  what  degree  of  virtue,  will  save  from  the 
threatened  imprisonment  ?  In  our  solicitude  to  form  youth  for  the 
duties  of  civil  life,  we  should  not  forget  the  rights  which  inhere 
both  in  parents  and  children.  The  principle  of  the  absorption  of 
the  child  in,  and  its  complete  subjection  to  the  despotism  of,  the 
State,  is  wholly  inadmissible  in  the  modem  civilized  world. 

The  parent  has  the  right  to  the  care,  custody  and  assistance  of  his 
child.  The  duty  to  maintain  and  protect  it  is  a  principle  of  natural 
law.  He  may  even  justify  an  assault  and  battery,  in  the  defense  of 
his  children,  and  uphold  them  in  their  law  suits.  Thus,  the  law 
recognizes  the  power  of  parental  affection,  and  excuses  acts,  which, 
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in  the  absenoe  of  such  a  relation,  would  be  punished.  Another 
branch  of  parental  duty,  strongly  inculcated  by  writers  on  natural 
law,  is  the  education  of  children.  To  aid  in  the  performance  of 
thesa  duties,  and  enforce  obedience,  parents  havo  authority  over 
them.  The  municipal  law  should  not  disturb  this  relation,  cxcept^ 
for  the  strongest  reasons.  The  ease  with  which  it  may  be  disrupted 
under  laws  in  question ;  the  slight  evidence  required,  and  the  infor- 
mal mode  of  procedure,  make  them  conflict  with  the  natural  right 
of  the  parent  Before  any  abridgment  of  the  right,  gross  miscon- 
duct or  almost  total  unfiiaxess  on  the  part  of  the  parent,  should  bo 
clearly  proyed.  This  power  is  an  emanation  from  God,  and  every 
attempt  to  infringe  upon  it,  except  from  dire  necessity,  should  be 
resisted  in  all  well-governed  States.  "  In  this  country,  the  hope  of 
the  child,  in  respect  to  its  education  and-  future  advancement,  is 
mainly  dependent  upon  the  father;  for  this  he  struggles  and  toils 
through  life;  the  desire  of  its  accomplishment  operating  as  one  of 
the  most  powerful  incentives  to  industry  and  thrift  The  violent 
abruption  of  this  relation  would  not  only  tend  to  wither  these 
motives  to  action,  but  necessarily,  in  time,  alienate  the  father's 
natural  affections." 

But  even  the  power  of  the  parent  must  be  exercised  with  modera- 
tion. He  may  use  correction  and  restraint,  but  in  a  reasonable  man- 
ner. He  has  the  right  to  enforce  only  such  discipline  as  may  be 
necessary  to  the  discharge  of  his  sacred  trust;  only  moderate  correc- 
tion and  temporary  confinement  We  are  not  governed  by  the 
twelve  tables  which  formed  the  Boman  law.  The  fourth  table  gave 
fathers  the  power  of  life  and  death,  and  of  sale  over  their  children. 
In  this  age  and  country  such  provisions  would  be  atrocious.  If  a 
father  confined  or  imprisoned  his  child  for  one  year,  the  majesty  of 
the  law  would  frown  upon  the  unnatural  act,  and  every  tender 
mother  and  kind  father  would  rise  up  in  arms  against  such  monstrous 
inhumanity.  Oan  the  State,  as  parens  pcUricB,  exceed  the  power  of 
the  natural  parent,  except  in  punishing  crime? 

These  laws  provide  for  the  ^^safe  keeping"  of  the  child;  they 
direct  his  ^  commitment,"  and  only  a  ^*  ticket  of  leave,"  or  the  uncon- 
trolled discretion  of  a  board  of  guardians  will  i)ermit  the  imprisoned 
boy  to  breathe  the  pure  air  of  heaven  outside  his  prison  walls,  and 
to  feel  the  instincts  of  manhood  by  contact  with  the  busy  world. 
The  mittimus  terms  him  "a  proper  subject  for  commitment;" 
directs  the  superintendent  to  ^*  take  his  body/'  and  the  sheriff  indorses 
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upon  it,  ^^  executed  by  delivering  the  body  of  the  within-named 
prisoner/'  The  confinement  may  be  from  one  to  fifteen  years,  accord- 
ing to  the  age  of  the  child.  Executive  clemency  cannot  open  the 
prison  doors,  for  no  offense  has  been  committed.  The  writ  of  habeas 
corpus,  a  writ  for  the  security  of  liberty,  can  afford  no  relief,  for  the 
sovereign  power  of  the  State,  as  parens  patricsy  has  determined  the 
imprisonment  beyond  recall  Such  a  restraint  upon  natural  liberty 
is  tyranny  and  oppression.  If,  without  crime,  without  the  conviction 
of  any  offense,  the  children  of  the  State  are  to  be  thus  confined  for 
the  ^'good  of  society,'^  then  society  had  better  be  reduced  to  its  orig- 
inal elements,  and  free  governments  acknowledged  a  failure. 

In  cases  of  writs  of  habeas  corpus  to  bring  up  infants,  there  are 
other  rights  beside  the  rights  of  the  father.  If  improperly  or  illegally 
restrained,  it  is  our  duty,  ex  debUo  jusiitusy  to  liberate.  The  welfare 
and  rights  of  the  child  are  also  to  be  considered.  The  disability  of 
minors  does  not  make  slaves  or  criminals  of  them.  They  are  entitled 
to  legal  rights,  and  are  under  legal  liabilities.  An  implied  contract 
for  necessaries  is  binding  on  them.  The  only  act  which  they  are 
under  a  legal  incapacity  to  perform  is  the  appointment  of  an  attorney. 
All  their  other  acts  are  merely  voidable  or  confirmabla  They  are 
liable  for  torts,  and  punishable  for  crime.  Lord  Eenyon  said:  ''  If 
an  infant  commit  an  assault,  or  utter  slander,  God  forbid  that  he 
should  not  be  answerable  for  it  in  a  court  of  justice.'*  Every  child 
over  ten  years  of  age  may  be  found  guilty  of  crime.  For  robbery, 
burglary  or  arson,  any  minor  may  be  sent  to  the  penitentiary. 
Minors  are  bound  to  pay  taxes  for  the  support  of  the  government, 
and  constitute  a  part  of  the  militia,  and  are  compelled  to  endure  the 
hardship  and  privation  of  a  soldier's  life  in  defense  of  the  constitu- 
tion and  the  laws;  and  yet  it  is  assumed  that  to  them  liberty  is  a 
me^d  chimera.  It  is  something  of  which  they  may  have  dreamed, 
but  have  never  enjoyed  the  fruition. 

Can  we  hold  children  responsible  for  crime;  liable  for  their  torts; 
impose  onerous  burdens  upon  them,  and  yet  deprive  them  of  the 
enjoyment  of  liberty,  without  charge  or  conviction  of  crime?  The 
bill  of  rights  declares  that  ^*  all  men  are,  by  nature,  free  and  inde- 
pendent, and  have  certain  inherent  and  inalienable  rights  —  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness.''  This  language 
is  not  restrictive;  it  is  broad  and  comprehensive,  and  declares  a 
grand  truth  —  that  "all  men,"  all  people,  everywhere,  have  the 
inherent  and  inalienable  right  to  liberty.     Shall  we  say  to  the  chil- 
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dren  of  the  State,  you  shall  not  enjoy  this  right  —  a  right  independ- 
ent of  all  human  laws  and  regulations?  It  is  declared  in  the  con- 
stitution; is  higher  than  constitution  and  law,  and  should  be  iield 
forever  sacred. 

Even  criminals  cannot  be  convicted  and  imprisoned  without  due 
process  of  law  —  without  a  regular  trial,  according  to  the  course  of 
the  common  law.  Why  should  minors  be  imprisoned  for  misfortune  ? 
Destitution  of  proper  parental  care,  ignorance,  idleness  and  vice,  are 
misfortunes,  not  crimes.  In  all  criminal  prosecutions  against  minors, 
for  grave  and  heinous  offenses,  they  have  the  right  to  demand  the 
nature  and  cause  of  the  accusation,  and  a  speedy  public  trial  by  an 
impartial  jury.  All  this  must  precede  the  final  commitment  to 
priU  wiy  should  children,  only  guilty  of  misfortune,  be  deprived 
of  liberty  without  "  due  process  of  law  ?  *' 

It  cannot  be  said,  that  in  this  case  there  is  no  imprisonment. 
This  boy  is  deprived  of  a  father's  care;  bereft  of  home  influences; 
has  no  freedom  of  action;  is  committed  for  an  uncertain  time;  is 
branded  as  a  prisoner ;  made  subject  to  the  will  of  others,  and  thus 
feels  that  he  is  a  slave.  Nothing  could  more  contribute  to  paralyze 
the  youthful  energies,  crush  all  noble  aspirations,  and  unfit  him  for 
the  duties  of  manhood.  Other  means  of  a  milder  character;  other 
infiuences  of  a  more  kindly  nature;  other  laws  less  in  restniint  of 
liberty,  would  better  accomplish  the  reformation  of  the  depraved, 
and  infringe  less  upon  inalienable  rights. 

It  is  a  grave  responsibility  to  pronounce  upon  the  acts  of  the  legis 
lativo  department  It  is,  however,  the  solemn  duty  of  the  courts  to 
adjudge  the  law,  and  guard,  when  assailed,  the  liberty  of  the  citizen. 
The  constitution  is  the  highest  law;  it  commands  and  protects  all. 
Its  declaration  of  rights  is  an  express  limitation  of  legislative  power, 
and  as  the  laws  under  which  the  detention  is  had  are  in  confiict 
with  its  provisions,  we  must  so  declare. 

It  is,  therefore,  ordered,  that  Daniel  O'Oonnell  be  discharged  from 
custody.  • 

Discharged 
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TowiT  OF  WjLLTHAMy  appeUant,  y.  Ebmpbb. 

(65IIL8iB.) 
MMiMpaleorparaii<m^H(a>UUyfor  ir^uriet  eaitued  bjf  dtfeetk$  UgkiMif. 

A  town  !■  not  liable  to  a  priTate  action  for  iiguriea  sostftined  by  a  trayeler  In 

coneeqnenoe  of  neglect  to  repair  a  higliwaj. 

AonoK  against  a  town  for  injuries  sustained  by  plaintiff,  a  trayeler, 
on  one  of  the  highways  in  defendant  town.  The  opinion  states  the 
ease. 

Olover,  Cook  dk  OampbeU,  M%  S*  ffoUister  and  A.  J.  Gfrover,  for 
appellant 

BushneU  dt  Avery,  for  appellee. 

BsBSSBy  J.  Jacob  Kemper  complained  in  an  action  on  the  case, 
against  the  town  of  Waltham,  in  La  Salle  county,  that  by  reason  of 
not  keeping  in  repair  a  certain  public  highway  in  said  town,  which 
it  was  their  duty  to  keep  in  repair,  his  team  and  wagon,  loaded  with 
goods  and  chattels,  was  unavoidably  mired,  he  using  due  care,  and 
that,  in  extricating  his  team  and  himself  from  the  mire  and  mud,  he 
became  wet  and  chilled,  occasioning  sickness,  etc.,  and  he  so  remained 
for  a  long  time,  suffering  great  pain,  and  was  thereby  preyented 
from  attending  to  his  ordinary  business. 

The  plea  was  the  general  issue.  There  was  a  trial  by  jury,  and  a 
verdict  for  the  plaintiff  on  which  the  court  rendered  judgment,  to 
reverse  which  the  town  appeals. 

The  only  question  important  to  be  considered  is  the  liability  of 
the  town. 

The  case  relied  on  by  appellee  to  sustain  the  judgment,  is  Ths 
Taum  of  South  Ottawa  y.  Foster y  SO  111.  296.  That  case  came  before 
this  court  by  writ  of  error  to  the  circuit  court  of  La  Salle  county, 
and  various  errors  were  assigned,  the  first  of  which  was  overruling 
the  demurrer  to  the  declaration. 

It  was  an  action  on  the  case,  to  recover  damages  against  the  town 
of  South  Ottawa  for  injuries  resulting  to  a  team  of  horses  and  wagon 
of  the  plaintiff,  by  falling  off  an  embankment  at  the  end  of  a  bridge 
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over  Ooyel  oreek,  in  that  town,  on  the  allegation  that  it  was  the  duty 
of  the  town  to  keep  the  embankment  in  repair,  ayerring  a  neglect  of 
that  duty. 

The  canse  was  not  elaborately  argned,  and  the  decision  of  the 
conrt^  without  as  much  examination  as  should  have  been  bestowed, 
was  based  entirely  on  the  provisions  of  articles  22,  23  and  24  of  the 
township  organizaticfh  law  of  1851  (Scates'  Comp.  324),  which  we 
then  thought,  by  a  fair  construction  of  their  provisions,  especially 
those  of  article  22,  imposed  a  liability  on  the  town,  which,  on  their 
failure  to  properly  discharge,  subjected  the  town  to  an  action  for 
damages.  Ko  reference  or  allusion  was  made  in  the  argument  to  a 
difference  in  this  respect  between  corporations  created  for  their  own 
benefit,  and  the  inhabitants  of  a  district  invested  by  statute,  in 
inviium,  with  particular  powers,  making  them  corporations  without 
their  consent 

It  was  argued  in  that  case,  that  the  town  was  a  corporation,  created 
by  statute^  capable  of  suing  and  being  sued;  that  they  were  bound  by 
statute  to  keep  the  public  highways  in  repair;  that  they  had  power 
to  levy  taxes  for  such  purpose,  and  for  a  dereliction  of  such  duty 
they  were  liable  in  damages  to  the  plaintiff.  In  the  consideration 
given  that  case,  the  distinction  was  not  drawn,  which  seems  to  have 
been  acknowledged  by  some  courts,  between  corporations,  such  as 
cities  created  for  their  own  benefit,  and  towns  established  by  law  as 
civil  divisions  of  a  county,  merely,  and  in  which  the  inhabitants 
had  no  agency  or  participation.  The  former  are  held  to  stand  on 
the  same  ground  as  individuals,  and  have  no  exemptions  from  liability 
except  such  as  may  be  given  them  by  their  charters. 

The  reason  for  the  distinction  is  adverted  to  by  this  court  in 
Browning  v.  77ie  Oily  of  Springfield^  17  111.  143,  and  it  is  this:  that 
a  municipality,  by  voluntarily  accepting  a  charter,  impliedly  con- 
tracts on  their  part  to  perform  all  the  duties  imposed  on  them,  and 
they  are  made  of  perfect  obligation  by  being  clothed  with  all  the 
power  and  aaihority  neoeBsaiy  to  their  fuU  performance;  and,  in 
this  respect,  there  is  no  difference  between  such  a  corporation  and  a 
private  corporation  or  individual,  who  had  received  from  the  sov- 
ereign power  a  valuable  grant,  charged  with  conditions.  At  the 
common  law,  actions  are  maintainable  agamst  such,  but  ever  blnce 
the  case  of  Russell  et  at  v.  The  Men  dwelling  in  the  County  of  Devon, 
2  Term  R.  671,  it  has  been  held,  with  but  a  few  exceptional  cases, 
that  towns  or  counties,  though  corporations,  but  existing  as  such 
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only  for  the  purposes  of  the  general  political  goyemment  of  the 
State,  are  not  liable  at  the  common  law  for  actions  for  neglect  of 
duty,  and  can  only  be  made  liable  by  statute.  It  was  on  the 
authority  of  this  case  that  Hedges  v.  The  County  of  Madieofh  I 
Gilm.  567,  was  decided  The  departure  from  the  ruling  in  this  case 
in  South  Ottawa  y.  Foster,  supra,  was  doubtiess  owing  to  a  sup- 
posed difference  between  the  authorities  of  towHs,  and  their  powers 
and  duties  in  regard  to  public  highways,  and  those  of  counties. 

We  are  satisfied  in  this  respect  there  is  no  difference,  and  the  case 
of  Hedges  y.  The  Cou7Uy  of  Madison  must  be  held  to  apply  to  towno, 
they  being  the  same  kind  of  coiporations  as  counties,  and  created, 
in  invitufn,  for  certain  political  or  goyemmental  purposes,  and  the 
former  haying  no  greater  power,  by  statute,  oyer  roads  and  bridges 
than  the  latter  had. 

That  case  holds  that  the  duties  to  be  performed  by  a  county  are 
for  the  benefit  of  the  public,  intimating  that  the  remedy  for  neglect- 
ing to  perform  them  must  be  by  public  indictment,  and  that  no 
priyate  action  by  an  indiyidual  claiming  to  haye  been  injured  by 
the  neglect  wHl  lie,  unless  it  is  giyen  by  statute. 

In  the  case  of  these  quasi  corporations,  made  so  without  their  con- 
sent, duties  may  be  imposed,  and  their  performance  compelled  under 
penalties;  but  the  corporators  who  are  made  such,  nolens  volens,  are 
n:t,  and  cannot  be  considered,  in  the  light  of  persons  who  haye 
yoluntarily  and  for  a  consideration  assumed  obligations,  so  as  to  owe 
a  duty  to  eyery  person  interested  in  the  performance.  Cooley's 
Const.  Lim.  247.  Bef erring  to  Mower  y.  Leicester,  9  Mass.  250; 
Barilett  y.  Orozier,  17  Johns.  439;  Farnum  y.  Town  of  Concord,  2 
N.  H.  392;  Adams  y.  Wiscasset  Bank,  1  Greenl.  361;  Baxter  y.  Wi- 
nooski  Turnpike,  22  Vt  123;  Eastman  y.  Meredith,  36  N.  H. 
284,  and  many  other  cases,  all  following  the  ruling  in  RusseU  y, 
Th$  Men  of  Devon,  supra. 

The  reason  which  exempts  these  public  bodies  from  liability  to 
priyate  actions,  based  upon  neglect  to  perform  a  public  duiy,  does 
not  apply  to  yillages,  boroughs  and  cities,  which  accept  speciid  char- 
ters from  the  State.  The  grant  of  the  corporate  franchise,  in  those 
cases,  is  usually  made  only  at  the  request  of  the  citizens  to  be  incor- 
porated, and  it  is  justly  assumed  that  it  confers  a  yaluable  priyilege, 
and  which  is  held  to  be  a  consideration  for  the  duties  imposed  by 
the  charter.  By  those  charters,  larger  powers  of  self  goyemment 
are  conferred  than  those  confided  to  towns  or  counties;  larger  privi- 
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leges  in  the  acquisition  and  control  of  corporate  property,  and  spe- 
cial authority  is  giyen  them  to  make  use  of  the  public  highways  for 
the  special  and  peculiar  convenience  of  the  citizens  of  the  munici- 
pality in  various  modes  not  permissible  elsewhere.  These  grants 
raise  an  implied  promise  on  the  part  of  the  corporation  to  perforn 
their  corporate  duties,  and  it  inures  to  the  benefit  of  every  individual 
interested  in  its  performance.  Id.  248. 

■  

It  is  upon  this  theory  the  cases  of  Browning  v.  TJie  City  of 
Springfield,  supra;  Oittf  of  Joliet  v.  Verletfy  35  HI.  58 ;  Oity  of 
Bloomington  v.  Bay,  42  id.  503  ;  Oity  of  Springfield  v.  Le  Claire,  49 
id.  476,  are  sustamable ;  and  though  other  courts  of  great  respecta- 
bility,  among  them  the  supreme  court  of  Michigan,  by  a  majority 
decision,  repudiate  these  considerations,  we  think  they  are  founded 
in  good  reason;  and  have  received  the  sanction  of  other  courts  of 
fche  highest  authority.  The  leading  English  cases  are  referred  to  in 
Browning  v.  Tlie  City  of  Springfield,  supra;  Mayor  of  Lynn  v. 
Thimer,  Oowper,  86  ;  The  Mayor  and  Burgesses  of  Lyme  Regis  v. 
Henley,  3  Bam.  &  Adol.  77  (23  Eng.  C.  L.  32) ;  Weet  v.  Brockport, 
16  N.  Y.  161;  ffutson  v.  New  York,  9  id.  163.;  Conrad  v.  Trustees 
of  Ithaca,  16  id.  168 ;  Storrs  v.  Oity  of  Utica,  17  id.  104 ;  Mills  v. 
City  of  Brooklyn,  32  id.  489;  Lee  v.  Village  of  Sandy  ffill,  4  id- 
442 ;  Meares  v.  Town  of  Wilmington,  9  Ired.  73;  Pittsburgh  v.  Oner, 
%%  Penn.  54;  Smoot  v.  The  Mayor  of  Wetumpka,  24  Ala.  112,  and 
numerous  other  cases  are  referred  to  by  Mr.  Justice  Oooley,  in  his 
dissenting  opinion  in  the  Michigan  case,  Oity  of  Detroit  v.  Blakeby, 
2  Alb.  Law  J.,  No.  46,  p.  396.  See,  also,  Sutton  et  al  v.  The  Board 
of  Police  of  Carrol  County,  41  Miss.  286. 

We  are  satisfied,  on  principle  and  authority,  the  town  of  Waltham 
was  not  liable  to  this  action  at  common  law,  and  none  has  been 
given  by  statute.  Vhe  court,  therefore,  should  have  allowed  the 
motion  in  arrest  of  jadgment,  the  declaration  disclosing  no  liability. 
It  was  error  to  refuse  the  motion,  and  for  the  error  the  judgment 
must  be  reversed  at  1  the  cause  remanded. 

Judgment  reversed. 
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Bradlbt,  appellant,  v.  Ballabd. 

(65I1L418.) 

▲  miaing  oarpoimti<m  wm  otganlied  under  a  statute  requiring  ihe  opemtioBa 
of  the  corporation  to  be  carried  on  in  niinote.  The  corporation  afterward 
engaged  in  mining  in  Colorado,  and  In  the  proeecation  of  its  work  borrowed 
large  Buma  of  monej,  for  which  notes  of  the  corporation  were  giTcn.  BM, 
that  a  stockholder  coold  not  enjoin  the  collection  of  the  notes,  the  doctrine  oi 
uUra  vires  not  appl  jing. 

Bill  in  chancery.    The  opinion  states  the  case. 
KnMoUony  Jameison  d  Scales,  for  appellant. 
George  Herbert  and  George  G.  BeUowe,  for  appellee. 

liAWBEKCE,  0.  J.  This  was  a  bill  in  chancery,  brought  by  Brad- 
ley, against  Ballard  and  others,  for  the  purpose  of  enjoining  the 
prosecution  of  a  suit  pending  in  the  circuit  court  of  Oook  county, 
against  a  corporation  called  ^  The  North  Star  Gold  and  Silver  Mining 
Company,''  in  which  complainant  was  a  stockholder,  upon  certain 
promissory  notes  giyen  by  said  company,  and  also  to  cancel  certain 
other  notes  not  yet  in  suit  The  court  sustained  a  demurrer  to  the 
bill,  and,  the  complainant  not  asking  to  amend,  a  decree  of  dismissal 
was  entered. 

It  appears,  by  the  ayerments  in  the  bill,  that  yarious  persons  asso- 
ciated themselves  together  in  the  city  of  Chicago,  in  the  year  1866, 
and  filed  their  articles  of  organization  in  the  circuit  court  of  Oook 
county,  under  the  general  incorporation  law,  whereby  they  became 
incorporated  under  the  title  above  stated.  The  statute  requires  the 
certificate  to  state  the  town  and  county  in  which  the  operations  of  a 
company  thus  incorporated  are  to  be  carried  on,  and  the  certificate 
of  this  company  stated  that  their  operations  were  to  be  carried  on  in 
the  city  of  Chicago,  in  the  county  of  Cook  and  State  of  Illinois.  It 
further  appears  from  the  bill  that  the  company  thus  organized 
engaged  in  mining  in  the  Territory  of  Colorado,  and  in  the  prosecu- 
tion of  that  work  borrowed  large  sums  of  money,  for  which  the  notes 


SEPTEHBEB  TEBM,  1870.  657 

Bndle^  y.  BallMd. 

described  in  the  bill  were  given,  except  some  that  are  alleged  to  have 
been  given  for  official  salaries.  It  is  not  claimed  that  they  were  not 
given  for  a  fall  and  fair  consideration,  but  their  cancellation  is 
sought  upon  the  ground  that  they  were  given  for  money  borrowed 
to  enable  the  company  to  prosecute  a  business  which  it  had  no  power 
to  pi'osecute,  and  that  this  purpose  was  known  to  the  lenders  of  the 
money.  It  is  insisted  that,  although  the  business  of  the  corporation 
was  mining,  yet,  by  the  terms  of  its  certificate,  it  had  no  i>ower  to 
prosecute  that  business  beyond  the  limits  of  the  city  of  Chicago,  or 
certainly  not  beyond  the  limits  of  this  State. 

Whether  this  is  the  proper  construction  of  the  statute  is  a  ques- 
tion we  do  not  find  it  necessary  to  decide.  Conceding  that  it  is,  and 
that  this  corporation  had  no  power  to  engage  in  mining  in  Colo* 
rado,  we  are  still  of  opinion  the  complainant  has  not,  by  his  bill, 
entitled  himself  to  relief.  He  became  a  stockholder  to  the  extent 
of  $25,000,  and  from  the  name  and  character  of  the  company  bA 
must  have  known  it  was  organized  for  the  purpose  of  mining  beyond 
the  limits  of  this  State.  He  subsequently  became  one  of  the  direct- 
ors of  said  company,  and  it  is  a  legitimate  inference,  from  the  bill, 
that  at  least  a  part  of  these  debts  were  created  while  he  was  thus 
participating  in  the  control  of  the  company.  There  is  no  pretense 
in  the  bill  that  he  ever,  in  any  mode,  objected  to  the  mining  opera- 
1.0118  of  the  company  in  Colorado,  or  to  the  borrowing  of  money 
therefor,  and  the  fair,  and,  indeed,  unavoidable  inference,  from  the 
nature  of  the  company,  the  connection  of  complainant  with  it,  and 
the  silence  of  the  bill  in  this  regard  is,  that  he  did  not  object.  On 
what  ground,  then,  can  he  ask  a  court  of  equity  to  enjoin  the  col* 
lection  of  these  notes? 

It  is  said  by  counsel  for  complainant  that  a  corporation  is  not 
estopped  to  say,  in  its  defense,  that  it  had  not  the  power  to  make  a 
contract  sought  to  be  enforced  against  it,  for  the  reason  that,  if  thus 
estopped,  its  powers  might  be  indefinitely  enlarged^  While  the  con- 
tract remains  unexecuted  on  both  sides,  this  is  undoubtedly  true, 
but  when,  under  cover  of  this  principle,  a  corporation  seeks  to 
evade  the  payment  of  borrowed  money,  on  the  ground  that,  although 
it  had  power  to  borrow  money,  it  expended  the  money  borrowed  in 
prosecuting  a  business  which  it  was  not  authorized  to  prosecute,  it  is 
pressing  the  doctrine  of  ultra  vires  to  an  extent  that  can  never  bo 
tolerated,  even  though  the  lender  of  the  money  knew  that  the  cor- 
poration was  transacting  a  business  beyond  its  chartered  powers,  iind 
Vol.  VIIL  — 88 


668  ILLINOIS. 


Bndlej  ▼.  Bollard. 


that  his  money  would  be  used  in  such  businesSy  provided  the  busi- 
ness itself  was  free  from  any  intrinsic  immorality  or  illegality. 

Neither  is  it  correct  to  say  that  the  application  to  corporations  of 
the  doctrine  of  equitable  estoppel,  where  justice  requires  it  to  be 
applied,  as  when,  under  a  claim  of  corporate  power,  they  have 
receiTed  benefits  for  which  tliey  refuse  to  pay,  from  a  sudden  dis- 
covery that  they  had  not  the  powers  they  had  claimed,  can  be  made 
the  means  of  enabling  them  indefinitely  to  extend  their  powers.  If 
that  were  true,  it  would  be  an  insuperable  objection  to  the  applica- 
tion of  the  doctrine,  even  for  the  purpose  of  preventing  injustice  in 
individual  cases.  But  it  is  not  true.  This  doctrine  is  applied  only 
for  the  purpose  of  compelling  corporations  to  be  honest,  in  the 
simplest  and  commonest  sense  of  honesty,  and  after  whatever  mis- 
chief may  belong  to  the  performauce  of  an  act,  uUra  viretty  has  been 
accomplished.  But  while  a  contract  remains  executory,  it  is  per- 
fectly true  that  the  powers  of  corporations  cannot  be  extended  be- 
yond their  proper  limits,  for  the  purpose  of  enforcing  a  contract. 
Not  only  so,  but  on  the  application  of  a  stockholder,  or  of  any  other 
person  authorized  to  make  the  application,  a  court  of  chancery 
would  interfere  and  forbid  the  execution  of  a  contract  tMra  vires. 
So,  too,  if  a  contract,  ultra  vires,  is  made  between  a  ooiporation 
and  another  person,  and,  while  it  is  yet  wholly  unexecuted,  the  cor- 
poration recedes,  the  other  contracting  party  would  probably  have  no 
claim  for  damages.  But  if  such  other  party  proceeds  in  the  perform- 
ance of  the  contract,  expending  his  money  and  his  labor  in  the  pro- 
duction of  values  which  the  corporation  appropriates,  we  can  never 
hold  the  corporation  excused  from  payment  on  the  plea  that  the 
contract  was  beyond  its  power. 

Take,  for  example,  the  case  of  a  corporation  chartered  to  build  a 
railway  from  Chicago  to  Rock  Island.  Under  such  a  charter,  the 
company  would  have  no  power  to  build  steamboats  for  the  purpose 
of  running  a  line  of  such  vessels  between  Rock  Island  and  St 
Louis.  But  suppose  the  company,  notwithstanding  the  want  of 
power,  should  make  a  contract  for  the  building  of  a  vessel,  and  it  is 
built  by  the  contractor,  and  accepted  and  used  by  the  railway, 
could  any  court  permit  the  corporation,  when  sued  for  the  value  of 
the  vessel,  to  excuse  itself  from  payment  on  the  ground  that,  al- 
though it  has  and  uses  the  steamer,  it  had  no  authority  to  do  so  by 
its  charter  ?  Or,  suppose  that,  instead  of  having  a  vessel  built  by  a 
contractor,  it  employs  a  superintendent  to  build  it,  and  hires  mechaii 
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ics  by  the  day,  could  it  escape  the  payment  of  their  wages  on  the 
ground  that  it  had  employed  them  in  a  wo  A  uUra  vires  f 

In  cases  of  such  characfcer,  courts  simply  say  to  corporations,  yon 
cannot,  in  this  case,  raise  the  question  of  your  power  to  make  the 
contract  It  is  sufficient  that  you  have  made  it,  and  by  so  doing 
have  placed  in  your  corporate  treasury  the  fruits  of  others'  labor, 
and  every  principle  of  justice  forbids  that  you  be  permitted  to  evade 
payment  by  an  appeal  to  the  limitations  of  your  charter. 

We  are  aware  that  cases  may  be  cited  in  apparent  conflict  with 
the  principles  here  announced,  but  the  tendency  of  recent  decisions 
is  in  harmony  with  them.  While  courts  are  inclined  to  maintain 
with  vigor  the  limitations  of  corporate  action,  whenever  it  is  a 
question  of  restraining  the  corporation  in  advance  from  passing 
beyond  the  boundaries  of  their  charters,  they  are  equally  inclined,  on 
the  other  hand,  to  enforce  against  them  contracts,  though  uUra 
vires,  of  which  they  have  received  the  benefit.  This  is  demanded 
by  the  plainest  principles  of  justice.  2  Kent  (11th  ed.))  381,  note; 
ZahrisJde  v.  tt  C.  and  0.  R.  R.  Co.,  23  How.  (U.  S.)  381 ;  BissM  v. 
M.  8.  and  N.  L  R.  R.  Co.,  22  N.  Y.  258 ;  Gary  v.  Cleveland  and 
Tbledo  R.  R.  Co.,  29  Barb.  35 ;  Parish  v.  Wheeler,  22  N.  Y.  494 ; 
Oraffy.  Am.  Lin.  Th.  Co.,  21  id.  124;  Argenti  v.  San  Francisco, 
16  CaL  255 ;  -McCluer  v.  Manchester  and  L.  R.,  13  Gray,  124 ;  Chap- 
man  v.  M.  R.  and  L.  R.  Rl  Co.,  6  Ohio,  137;  HaU  v.  Mut.  Fire  Ins. 
Co.,  32  N.  H.  297 ;  Railroad  Co.  v.  Howard,  7  Wall.  413. 

If  the  complainant  in  this  case  had,  as  a  stockholder,  asked  a 
court  of  chancery  to  enjoin  this  corporation  from  mining  in  Colo- 
rado, it  would  have  examined  the  charter,  and  if  it  had  arrived  at 
the  conclusion  that  such  mining  was  beyond  the  powers  derived 
from  filing  the  certificate  in  question,  under  our  statute,  would  have 
issued  the  injunction.  But  this  he  did  not  do.  On  {he  contrary, 
he  has  participated  in  the  work,  and  so  long  as  there  was  hope  of 
gain,  he  was  willing  the  money  should  be  borrowed  by  which  the 
work  was  to  be  carried  forward.  The  borrowing  of  the  money  was 
not,  in  itself,  an  act  ultra  vires,  nor  was  the  giving  of  the  note& 
The  money  was  not  borrowed  to  be  used  for  an  illegal  or  immoral 
purpose.  The  lenders  have  been  guilty  of  no  violation  of  law,  nor 
wrong  of  any  kind.  The  corporation  has  received  their  money  and 
used  it  for  a  purpose,  which,  whether  ultra  vires  or  not,  was  un- 
questionably the  sole  purpose  for  lit  hich  the  corporators  associated 
themselves  together,  and  for  which  this  complainant  became  a  stock* 
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holder.    Justice  requires  the  corporation  to  repay  the  money  it  has 
thns  borrowed  and  expended. 

What  we  haye  said  applies  only  to  private  corporations,  organised 
for  pecuniary  gain.  If,  to  increase  their  profits,  they  embark  in 
enterprises  not  authorized  by  their  charter,  still,  as  to  third  persons, 
and  when  necessary  for  the  adTancement  of  justice,  the  stockholders 
will  be  presumed  to  haye  assented,  since  it  is  in  their  power  to  re- 
strain their  officers  when  they  transgress  the  limits  of  their  chartered 
authority.  But  municipal  corporations  stand  upon  a  different 
ground.  They  are  not  organized  for  gain,  but  for  the  purpose  of 
goyemment,  and  debts  illegally  contracted  by  their  ofBicers  cannot 
be  made  binding  upon  the  tax  payers,  from  liie  presumed  assent  of 
the  latter.    . 

There  are  some  yague  charges  in  the  bill,  of  conspiiacy,  between 
the  holders  of  the  notes  upon  which  suit  has  been  brought  and  some 
of  the  directors,  but  no  &cts  are  alleged  showing,  or  tending  to  show, 
any  wrongful  or  fraudulent  intent.  The  alleged  conspiracy  seems 
merely  to  be  an  understanding  between  the  holders  of  the  notes 
and  the  majority  of  the  directors,  by  which  the  latter  will  allow  the 
former  to  obtain  judgment  on  their  notes,  and  we  do  not  perceive 
why  they  should  not.  If  the  complainant  has  had  the  misfortune  to 
associate  himself  with  persons  of  less  i)eouniai7  responsibility  than 
himself,  for  the  purpose  of  carrying  on  a  hazardous  business,  in 
which  heavy  debts  have  been  incurred,  it  is  a  misfortune  of  which 
the  courts  cannot  relieve  him,  merely  on  a  vague  and  general  charge 
of  conspiracy  against  his  fellow  stockholders  or  directors.  No  beta 
are  alleged  in  this  bill  which  can  be  made  the  foundation  of  relief. 
As  before  remarked,  the  counsel  of  appellant  has  presented  his  cass 
simply  on  the  question  of  corporate  power.  We  are  of  opinion  tbt 
demurrer  was  pro})erly  sustained  to  i^e  bill. 

Decree  afiffnikl. 
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Thb   Ohioago   ft  NoBTHWESTBBiir  Bailwat  Oo.,  appellttity  t« 

Jaokboit. 

(56J1LI0.) 

MMier  andi&rwmi^liabOiUy  of  railroad  company  for  it^wriu  to  emptoifee^ 

measure  of  damagoi, 

A  brakeman  on  a  lailroad,  in  the  discharge  of  his  dntj,  whQe  deaoending  a 
defective  ladder  on  a  freight  car,  fell,  and  was  crashed  by  the  engine  so  that 
ampatation  of  his  legs  was  necessary.  BM,  that  the  company  was  liAble 
unless  the  brakeman  was  negligent,  or  unless  he  knew,  or  might  have  knowni 
of  the  defect  in  the  ladder,  which  was  a  question  for  the  Jury ;  but  that  $18,000 
was  excessive  damages,  because,  after  deducting  expenses,  this  sum,  at  inter- 
eat,  would  produce,  annually,  more  than  the  brakeman  could  have  expected 
to  earn,  had  he  not  been  disabled. 

AonoN  to  recoTer  for  injuries  reoeiyed  by  plaintifl  while  brake- 
man  on  defendant's  railway.    The  opinion  spates  the  case. 

A,  If,  Horringtanf  for  appellants. 

Blanchard  dk  Silver  and  Joslyn  A  Slavin,  for  appellee. 

Walkbb,  J.  This  was  an  action  on  the  case,  brought  by  appellee, 
in  the  Kane  circuit  court,  against  appellants,  to  recover  for  injuries 
received  by  fUling  firom  a  car,  and  having  his  legs  so  badly  injured 
or  crushed,  by  the  engine  passing  over  them,  that  they  had  to  be 
amputated. 

It  appears  that  on  Monday  morning,  the  18th  day  of  November, 
1867,  appellee,  who  was  employed  by  the  company  as  a  brakeman, 
while  engaged  in  the  discharge  of  his  duty,  and  being  on  the  end  of 
a  freight  car,  holding  to  an  iron  rod,  in  obeying  an  order  from  his 
superior,  in  attempting  to  descend  from  the  car  for  the  purpose  of 
uncoupling  it  from  the  engine,  swung  himself  around  so  as  to 
descend  by  a  ladder  on  the  side  of  the  car,  but  owing  to  the  fact  that 
it  was  out  of  repair,  lacking  two  rounds,  that  were  missing,  he  failed 
to  get  a  hold  for  his  feet,  and  the  weight  of  his  body  broke  his  hold 
of  the  iron  rod,  when  he  fell  to  the  ground,  and  the  engine,  which 
was  backing  at  the  time,  passed  over  his  legs  and  crushed  and 
injured  them  so  that  amputation  became  necessary. 
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The  jury  found  a  yerdict  in  his  flavor^  and  assessed  the  damageB 
at  ^18,000.  A  motion  for  a  new  trial  was  entered  by  defendantiy 
but  was  overruled  by  the  court,  and  judgment  rendered  on  the  tot* 
ilict.  An  appeal  was  perfected,  and  the  case  is  brought  to  this  oonrt 
aiul  errors  are  assigned  on  the  record.  They  question  the  correctnen 
or  the  decision  of  the  court  in  giving  instructions  for  plaintiff,  and 
in  the  refusal  to  give  others  for  the  defendants,  the  admission  of  eyi- 
dcnce,  and  in  overruling  the  motion  for  a  new  trial. 

It  is  first  insisted  that  there  was  a  variance  between  the  declarationfl 
and  the  proof ;  that  in  the  declaration  it  is  averred  that  the  injury 
occurred  while  appellee  was  acting  as  a  brakeman  on  a  freight  train 
of  appellants,  while  the  proof  shows  that  he  was  acting  as  a  brake- 
man  in  switching  cars  at  the  station,  in  making  up  a  freight  train. 
There  is  no  dispute,  but  the  three  or  four  cars  being  switched  were 
freight  cars,  and  were  being  propelled  by  an  engine,  and  were  what 
is  generally  understood  to  be  a  freight  train.  It  was  a  train  of 
freight  cars,  and,  therefore,  a  freight  train.  It  was  a  train  used  for 
the  transportation  of  freight,  as  contradistinguished  from  a  tndn 
composed  of  cars  usually  employed  in  transporting  passengers,  and 
calle^l  a  passenger  train.  In  this  we  perceive  no  variance,  and  the 
evidence  was  properly  admitted  for  the  consideration  of  the  jury. 

It  is  next  urged  that  api)eUee  was  guilty  of  negligence  in  not 
seeing  and  knowing  the  ladder  was  defective,  and  in  attempting  to 
descend,  in  not  placing  his  feet  u^ion  the  two  lower  rounds  of  the 
ladder. 

This  was  a  question  fairly  falling  within  the  province  of  a  jury  to 
determine.  But  when  it  is  remembered  that  he  occupied  a  subordi- 
nate, although  a  highly  responsible  place,  requiring  vigilance,  with 
prompt  action,  it  is  not  to  be  expected  or  required  that  he  should 
act  with  that  deliberation  and  circumspection  as  persons  having 
more  time  and  less  pressed  to  prompt  action  in  the  performance  of 
their  duty.  In  the  discharge  of  his  duties  on  a  switch  he  must  keep 
a  constant  watch  for  the  signal  from  his  superior,  which,  to  him,  is 
a  peremptory  order,  requiring  instant  obedience.  This  being  so,  we 
could  not  expect  him  to  deliberately  examine  a  ladder  to  see  whether 
it  was  in  repair.  He,  no  doubt,  seated  himself  so  as  to  be  in  posi* 
tion,  when  ordered,  to  swing  himself  around  on  the  ladder  and 
descend  in  the  shortest  space  of  time  possible,  to  uncouple  the  train 
from  the  engine,  and,  keeping  a  constant  look  for  the  signal,  he 
probably  did  not  see  th6  ladder,  but  knowing  that  it  was  there,  felt 
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rare  that  he  could  use  it  in  the  discharge  of  his  duty,  and  hence  did 
not  observe  the  defect 

It  is  again  urged  that  it  was  the  duty  of  appellee  to  see  and  know 
the  condition  of  these  steps,  and  the  case  of  the  lUinois  GerUral  R 
Rr  Co.  y.  Jewell,  46  111.  99,  is  referred  to  in  support  of  thd  position. 

It  is  there  said  the  condition  of  the  brake  is  under  the  special 
care  of  the  brakeman,  and  that  it  is  his  business  to  see  that  it  is  in 
a  fit  condition  for  use,  and  to  report  defects  to  the  company.  While 
this  is  true,  it  is  with  the  qualification  that  the  brakeman  knew,  or 
could  by  reasonable  precaution  know,  of  the  defect  If  the  defect  is 
inherent  from  improper  material,  or  from  unskillful  workmanship, 
and  the  defect  had  not  been  developed,  he  should  not  be  held  to  have 
known  the  fact,  and  to  report  to  the  proper  department  As  to  these 
steps  there  was  no  direct  evidence  whether  appellee  previously  knew 
or  could  have  known  of  this  defect.  If  this  car  had  been  used  by 
the  road  while  he  was  a  brakeman  on  the  train  of  which  it  was  a 
part,  then  he  would  be  presumed  to  have  known  of  its  condition, 
and  required  to  govern  his  conduct  in  reference  thereto.  This  was 
a  matter  of  inference  from  the  evidence  in  the  case,  to  be  determined 
by  the  jury,  from  all  the  circumstances  in  proof. 

It  is  held  to  be  the  duty  of  these  companies  to  furnish  to  their 
employees  safe  materials  and  structures.  Such  an  obligation  is  per- 
manent and  cannot  be  avoided  by  them  by  delegating  the  power  to 
others,  and  the  understanding  with  their  servants  is  direct,  that 
they  will  furnish  suitable  and  safe  materials  and  structures.  Chicago 
and  Northwestern  R.  R,  Co,  v.  Sweet,  45  111.  197. 

This  car  was  placed  upon  the  road  by  some  one  superior  to  appellee 
in  authority,  and  he  was  acting  under  such  authority.  The  jury 
might  reasonably  infer  that  those  placing  it  on  the  road  knew  its 
condition.  He  had  no  choice  but  to  obey  orders,  and  was  compelled 
by  those  above  him  in  authority  to  ascend  the  car  and  again  descend 
and  uncouple  the  car  from  the  engine  when  required.  He  was  not, 
and  could  not  be,  responsible  for  the  defect  Nor  should  he  be  held 
liable  for  the  defective  car,  as  he  neither  furnished  it  nor  placed  it 
upon  the  track.  Nor  should  he  be  responsible  for  the  acts  of  those 
who  did,  as  fellow  servants,  as  the  fault  was  not  that  of  such  a 
servant  engaged  in  the  same  department  of  the  common  business. 
It  was  the  act  of  a  superior,  in  another  department 

[t  was  held  in  the  case  of  the  Chicago  and  Northwestern  R.  R,  Co, 
T.  Sweet,  supra,  that,  although  a  railroad  company  may  constmci 
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Uieir  road  aad  famish  its  machinery  through  its  servants,  yet  other 
employees,  in  different  departments  are  not  to  be  prejudiced  by  the 
negligence  of  such  seryants. 

Again,  in  the  case  of  the  Illinois  Central  R,  IL  Co.  y.  Jewell^  supra, 
it  was  held  that  where  the  company  had  employed  a  reckless  and 
incompetent  engine  driver,  and  his  character  was  known  to  them, 
and  he  was  still  retained,  the  company  was  liable  for  the  death  of  a 
brakeman  killed  by  the  recklessness  or  improper  conduct  of  such 
driver.  Hence,  in  this  case,  appellee  should  not  be  prejudiced  by 
the  negligence  of  those  having  chaige  of  the  inspection  and  repair 
of  their  cars,  as  they  were  superior  to  him  in  authority,  and  their 
notice  of  the  defect  was  notice  to  the  company,  as  they  can  only 
receive  notice  through  the  proper  officers  of  the  road. 

We  have  carefully  examined  the  instructions  of  appellants,  which 
were  refused^  and  find  that  all  of  them  embodying  principles  appli- 
cable to  the  case  were  substantially  given  in  their  other  instructions. 
We  can  perceive  no  objection  to  those  given  for  the  appellee.  The 
instructions  given  for  appellants  were  all  and  were  more  than  they 
had  a  right  to  have  given.  The  jury  seem  to  have  been  warranted 
in  finding  the  issues  for  appellee. 

We  now  come  to  the  consideration  of  the  question  of  damages. 
tl8,000  is  so  large  a  sum  that  we  regard  it  excessive.  That  amount 
put  at  interest,  at  the  highest  legal  rate,  would  produce,  annually, 
$1,800  —  more,  by  a  large  sum,  than  is  obtained  by  the  most  skillful 
mechanics  for  their  labor,  while  appellee,  in  pursuit  of  his  calling  as 
a  brakeman,  could  probably  not  have  received  more  than  one-third 
of  that  sum.  It  is  true  that  appellee  has  received  a  grievous  injury, 
and  has  been  rendered  almost  unfitted  for  business,  but  the  railroad 
company  should  not  be  required  to  render  to  him  a  sum  which  would 
produce  a  greater  income  than  he  could  have  earned  had  he  not 
been  injured*  He  is  only  entitled  to  compensation,  and  not  to  vin- 
dictive damages,  as  corporations  are  not  liable  to  more  than  com- 
pensatory damages,  unless  the  injury  is  wanton  or  willful,  and  that 
is  not  the  case  in  this  record.  But  we  can  see  that,  after  deducting 
physicians'  bills,  loss  of  time  and  other  expenses,  including  counsel 
fees,  the  sum  left  would,  at  interest,  produce  an  annual  sum  largely 
above  any  amount  he  could  have  expected  to  earn  had  he  not  been 
disabled. 

This  verdict  seems  to  have  been  the  result  of  passion  or  prejudice, 
Rud  not  of  calm  and  dispassionate  reflection.    The  finding  must  be 
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m  proportion  to  the  injury  sustained,  and  when  it  is  greatly  excoe- 
myoy  aa  it  is  in  this  oaae^  it  will  be  set  aside.  The  judgment  of 
the  court  below  is  reyersed,  and  the  cause  remanded. 

Judgmeni  rwermL 


KuBTz,  appellants,  y.  HmirxB. 

(56  01.04.) 

WiU^miidetcriptian   in.     Parol  eMence.    Beal  utaU^pofrol  promise  to 

By  a  will,  land  in  "  section  thirty-two  **  was  devised  to  E.,  and  land  in  "  section 
thirty-one "  was  deyised  to  J.  EM,  that  parol  evidence  was  inadmlaaible 
to  show  that  the  draughtsman  of  the  will  made  a  mistake,  or  that  "  section 
thirty-two  "  should  be  section  thirty-three,  and  "  section  thirty-one  **  should 
be  section  thirty-two.    {See  note,  p,  669.) 

A  parent  made  a  parol  promise  to  convey  land  to  his  child,  whereupon  the 
child  took  possession  and  made  extensive  and  valuable  improvements.  Heid, 
after  the  death  of  the  parent,  that  spedfic  performance  could  be  enforced. 

Bill  in  chancery.  John  Hibner  and  others^  children  and  heirs 
at  law  of  John  Hibner,  deceased,  filed  their  bill  for  partition,  in  the 
circuit  court  of  WUl  county,  against  appellants,  Charles,  Elizabeth 
and  James  Kurtz. 

The  bill  alleges  that^  by  the  death  of  the  deceased,  complainants 
and  defendants,  except  James,  became  seized  in  fee,  as  tenants  in 
common,  of  the  west  half  of  the  south-west  quarter  of  section  88| 
town  35,  range  10  east,  eighty  acres,  and  the  south  half  of  the  east 
half  of  the  south-east  quarter  of  section  32,  town  35,  range  10  east, 
forty  acres ;  that  Elizabeth  was  entitled  to  the  undiyided  one-sixth 
part  of  the  lands ;  that  James  claimed  title  to  the  forty-acre  tract; 
and  that  Elizabeth  is  a  daughter  of  the  deceased  and  the  wife  of 
Charles.    The  bill  is  in  the  usual  form. 

Appellants  answered,  admitting  the  allegations  of  the  bill,  except 
tts  to  the  intestacy  of  Hibner,  and  averred  that  he  devised  the  eighty- 
acre  tract  to  Elizabeth,  and  the  forty  acres  to  James;  that  theia 
was  a  misdescription  of  the  lands  in  the  will,  and  that  Charles  and 
Vol.  Vin.  —  84 
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Elizabeth  had  been  in  possession  of,  and  made  yaloable  improve- 
ments  upon,  the  eighty-acre  tract,  upon  the  promise  of  the  deceased 
that  he  would  give  the  same  to  Elizabeth. 

The  usual  replication  was  filed,  cause  heard,  and  decree  rendered 
for  partition.  To  reverse  this  decree  appellants  haye  brought  the 
ease  to  this  court 

D.  H.  Pinney,  for  appellants. 

W.  0.  Choline,  for  appelleea 

Thorkton,  J.  (after  stating  the  facts).  The  drcuit  court  re- 
fused to  hear  parol  eyidence,  to  explain  the  language  of  the  wilL 
The  only  provisions  of  the  will  to  be  considered  are  the  following : 

"  T/iird.  I  give  and  bequeath  to  my  daughter,  Elizabeth  Eurtz> 
all  that  tract  or  parcel  of  land  situate  in  the  town  of  Joliet,  Will 
county,  Illinois,  and  described  as  follows :  The  west  half  of  the  south- 
west quarter  of  section  32,  township  35,  range  10,  containing  eighty 
acres,  more  or  less,  together  with  all  the  appurtenances  thereunto 
belonging,  or  in  anywise  appertaining. 

"  Seventh,  I  give  and  bequeath  to  my  grandson,  James  Kurtz,  all 
that  park  or  parcel  of  laud  described  as  the  south  half  of  the  east  half 
of  the  south  quarter,  section  31,  in  township  35,  range  10,  contain- 
ing forty  acres,  more  or  less." 

Appellants  offered  to  prove  that  the  testator,  at  the  time  of  his 
death,  owned  only  one  eighty-acre  tract,  in  township  35,  which  was 
the  one  described  in  the  bill;  that  a  mistake  was  made  in  drafting 
the  will,  by  the  insertion  of  the  words  "  section  thirty-two,"  instead 
of  "section  thirty-three;"  that  Charles  and  Elizabeth  Kurtz  had 
been  in  the  actual  possession  of  the  tract  for  a  number  of  years,  and 
upon  the  repeated  promise  of  the  testator  in  his  lifetime,  that  he 
would  give  the  same  to  Elizabeth,  had  made  lasting  and  valuable 
improvements,  at  their  own  expense,  on  the  land;  had  fenced  it, 
and  erected  thereon  a  dwelling-house,  bam  and  com  cribs,  dug  wells 
and  set  out  fruit  trees. 

Appellants  also  offered  to  prove  that  James  Kurtz,  at  the  time  of 
^^he  death  of  the  testator,  was  in  the  actual  possession  of  the  forty- 
acre  tract,  as  the  tenant  of  the  deceased,  and  that  the  draughtsman 
rf  the  will,  by  mistake,  inserted  the  word  "  one,*'  after  the  words 
^  secticm  thirty,"  instead  of  ^Hwo,"  so  as  to  bequeath  to  Jamee  land 
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in  Bectioii  ihirtj-one  instead  of  section  thiTty4ioo,  This  evidence 
was  rejected  by  the  conrt  on  the  hearing. 

It  has  been  strongly  urged  by  counsel  for  appellants,  that  this 
eyidence  should  have  been  received  for  the  purpose  of  ascertaining 
the  intention  of  the  testator.  The  will  devises  land  to  Elizabeth  in 
section  thirty-^wo  ;  the  parol  evidence  offered  was  for  the  purpose  of 
locating  the  land  in  section  thirty-/Ar^.  The  will  devised  to  James 
''the  south  half  of  the  east  half  of  the  south  quarter  of  section 
thirty-one.*'  It  was  proposed  to  show  by  parol  evidence  that  the 
testator  intended  to  devise  to  James  ''  the  south  half  of  the  east  half 
of  the  south-east  quarter  of  section  thirty-two." 

The  law  requires  that  all  wills  of  lands  shall  be  in  writing,  and 
extrinsic  evidence  is  never  admissible,  to  alter,  detract  from,  or  add 
to,  the  terms  of  a  will.  To  permit  evidence,  the  effect  of  which 
would  be  to  take  from  a  will  plain  and  unambiguous  language,  and 
insert  other  language  in  lieu  thereof,  would  violate  the  foregoing 
well-established  rule.  For  the  purpose  of  determining  the  object  of 
a  testator's  bounty,  or  the  subject  of  disposition,  parol  evidence  may 
be  received,  to  enable  the  court  to  identify  the  person  or  thing 
intended.  In  this  regard,  the  evidence  offered  afforded  no  aid  to 
the  court.  The  devise  is  certain,  both  as  to  the  object  and  subject* 
There  are  no  two  objects,  no  two  subjects. 

The  intention  of  the  testator  must  prevail  How  shall  this  be 
ascertained  ?  In  the  case  of  Stnith  v.  Bell,  6  Pet  74,  Chief  Jus- 
tice Marshall  says:  " The  first  and  great  rule  in  the  exposition  of 
wills,  to  which  all  rules  must  bend,  is,  that  the  intention  of  the  tes- 
tator, expressed  in  his  will,  shall  prevail,  provided  it  be  consistent 
with  the  rules  of  law.  This  principle  is  asserted  in  the  construc- 
tion of  every  testamentary  disposition.  It  is  emphatically  the  will 
of  the  person  who  makes  it,  and  is  defined  to  be  '  the  legal  declara- 
tion of  a  man's  intentions,  which  he  wills  to  be  performed  after  his 
death.'  These  intentions  are  to  be  collected  from  his  words,  and 
ought  to  be  carried  into  effect,  if  they  be  consistent  with  law." 

The  thing  devised  is  certain  and  specific.  Section,  township  and 
range  are  given.  The  evidence  offered,  as  to  the  mistake  in  the  sec- 
tion, would  have  made  a  new  and  different  will.  The  testator  devisea 
lands  in  certain  sections.  The  description  is  full,  certain  and 
explicit.  No  doubt  arises  upon  the  reading  of  the  will.  Every 
mind  is  foroed  to  the  same  conclusion,  that  the  land  devised,  the 
subject  of  disposition,  is  clearly,  and  without  the  slightest  ambiguity 
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described.  The  language  is  not  applicable  to  any  other  land.  No 
extrinsic  eyidence,  then,  is  needed,  to  identify  the  thing  intended. 
The  intention  is  manifest  from  the  words  of  tiie  wilL 

The  case  of  Tucker  et  oLy.  SeameiCs  Aid  Society^  7  Mete.  188,  ia 
cited  by  appellants'  counsel  It  appeared  in  that  case  that,  in  con- 
sequence of  incorrect  information,  the  legatee  was  not,  probably,  the 
object  of  the  testator's  bounty.  Other  societies  claimed  the  legacy. 
The  court,  however,  decided  that  the  legacy  should  be  paid  to  the 
<«  society  "  designated  in  the  will;  not  upon  extrinsic  proo^  but  upon 
the  words  of  the  wilL 

The  case  of  Riggs  v.  Myers,  20  Mo.  239,  is  also  cited  by  counsel 
for  appellants.  That  case  is  very  different  from  the  one  under  con- 
sideration. The  testator,  in  that  case,  made  a  full  disposition  of  all 
his  estate,  and  then  described  certain  lands,  locating  them  in  a  town- 
ship in  which  he  owned  no  lands.  The  land  intended  to  be  deyised 
was,  however,  identified  by  reference  to  "the  big  spring"  upon  iL 
In  the  case  before  the  court  there  is  no  disposition,  either  specifically 
or  generally,  of  the  lands  in  the  bill  mentioned. 

We  think,  therefore,  there  was  no  error  in  refusing  the  admission 
of  extrinsic  evidence,  to  detract  from,  or  add  to,  the  terms  of  the 
will.  The  law  requires  a  will  to  be  in  writing,  to  be  executed  in  the 
presence  of  two  witnesses,  and  with  certain  solemnities,  to  insure  its 
correctness  and  protect  the  testator  from  mistake  and  imposition. 

There  is  no  ambiguity  in  this  case,  as  is  urged.  When  we  look  at 
the  will  it  is  all  plain  and  clear.  It  is  only  the  proof,  aliunde,  which 
creates  any  doubt,  and  such  proof  we  hold  to  be  inadmissible.  Doe  v. 
Hiscocks,  6  Mees.  &  Welsh.  363;  Miller  v.  TraverSyS  Bing.  244; 
Jackson  v.  SiU,  11  Johns.  212;  Jackson  v.  Wilkinson,  17  id.  146; 
Mann  v.  Mann,  1  Johns.  Oh.  231. 

The  decree  in  this  case  must,  however,  be  reversed,  for  the  refusal 
of  the  court  to  admit  the  evidence  offered,  as  affecting  the  rights 
and  interests  of  the  parties  in  making  the  partition.  By  the  decree, 
the  court  found  that  Elizabeth  Kurtz  was  entitled  to  the  undivided 
one-sixth  part  of  the  lands,  without  any  directions  to  the  commis- 
sioners to  assign  to  her  the  portion  improved;  and,  in  case  partition 
could  not  be  made,  to  allow  her  a  reasonable  remuneration  from  her 
co-tenants,  who  received  the  benefit  of  the  improvements.  This  was 
error.  Louvale  et  al  v.  Menard  et  al,  1  Gilm.  39;  Dean  et  aLj, 
(yMeara  et  al,  47  111.  121;  Borah  v.  Archer,  7  Dana^  176. 

It  would  be  inequitable  to  permit  the  complainants  to  share  in  the 
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benefits  of  the  improyements,  withont  making  some  compensation 
to  the  defendants  for  the  necessary  increased  yalue  of  the  land,  occa- 
sioned by  the  improyements. 

As  to  the  eighty-acre  tract,  we  think,  from  the  eyidence  offered, 
that  Elizabeth  Kurtz  is  entitled  to  specific  performance  of  the  parol 
promise  repeatedly  made  by  her  father.  Appellants  offered  to  proye 
such  parol  promise^  by  the  testator  in  his  life-time,  to  Elizabeth,  and 
that,  in  consequence  of  such  promise,  possession  was  taken  and 
extensiye  and  yaluable  improyements  made  by  them.  A  court  of 
equity  will  always  enforce  a  promise  upon  which  reliance  is  placed, 
and  which  induces  the  expenditure  of  labor  and  money  in  the  im- 
proyement  of  land.  Such  a  promise  rests  upon  a  yaluable  considera- 
tion. The  promisee  acts  upon  the  faith  of  the  promise.  We  can 
perceiye  no  important  distinction  between  such  a  promise  and  a  sale. 
Courts  would  sanction  wrong  and  fraud  not  to  sustain  such  a  prom- 
ise. If  the  proof  offered  can  be  made,  then  Elizabeth  is  entitled  to 
specific  performance,  and  a  decree  for  the  conyeyance  of  the  eight} 
acres  to  her,  upon  the  filing  of  the  proper  bill.  Bright  et  ah  y.  Bright, 
41  IlL  97 ;  Shepherd  y.  Beuin,  9  Gill,  32 ;  King's  Heirs  y.  Thoinp- 
90n,  9  Pet.  204 

We  do  not  think  that  James  Kurtz  has  any  title  to  the  forty  acre% 
by  yirtue  of  the  will  or  otherwise,  and  partition  should  be  made 
of  it. 

The  decree  of  the  circuit  court  is  reyersed,  and  the  cause  remanded, 
with  instructions  to  that  court  to  proceed  in  accordance  with  this 
opinion,  and  with  leaye  to  Elizabeth  to  file  her  cross-bilL 

Decree  reversed. 

NOTB.~The  above  deolBion  seems  to  be  In  direct  oontraTention  to  the  current  of 
authorities.  One  of  the  earliest  and  most  celebrated  oases  is  Sdwood  ▼.  MUdmay,  8  Yes. 
Jr.  908.  The  testator  bequeathed  **£4  per  cent  stock,"  whereas,  several  years  before 
he  made  this  will,  he  had  sold  out  that  stock,  and  purchased  long  annuities  with  the 
produce.  The  draftsman  was  allowed  to  testify  that  the  testator  gave  him,  as  a  part 
of  his  instructions,  a  former  will,  containing  similar  proyiaions,  without  informing 
htm  of  the  change  in  the  form  of  the  securities,  and  consequently  the  mistake  arose. 
It  also  appeared  that  testator  had  no  other  stock.  The  bequest  was  held  to  carry  the 
loug  annuities. 

In  I>H  d.  Le  ChevaHar  ▼.  HuthwaiU^  8  B.  &  Aid.  632,  the  testator  devised  to  Stokeham 
Huthwaite,  second  son  of  John  Huthwaite,  for  life,  with  remainder  to  his  first  and 
other  sons  and  daughters,  in  strict  settlement;  and  in  default  of  such  issue,  to  John 
Huthwaite,  third  son  of  the  above-mentioned  John  Huthwaite,  for  life,  etc.  In  facti 
Stokeham  was  the  third  son  of  John  Huthwaite,  and  John,  the  devisee,  was  his  sec- 
ond son.  The  court  admitted  evidence  of  the  state  of  the  testator's  family  and  other 
circumstances,  and  left  it  to  the  jury  to  determine  whether  a  mistake  was  made. 
Wlgram  thinks  that  the  doctrine  /cUsa,  etc.,  cannot  apply  to  this  case,  but  we  cannot 
•ee  why  not.    By  dropping  the  words  **  second  **  and  **  third,*'  a  perfect  description  It 
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left,  and  It  waa,  undoubtedly.  In  the  order  of  birth,  rather  than  In  the  ohrlateiMd 
names,  that  the  testator  made  his  mistake.  But  leaving  It  as  a  question  of  fact  was 
the  correct  ruling. 

In  Modey  ▼.  IfoMcy,  9  Bast,  149,  the  testator  had  an  estate  In  the  county 'of  Mon- 
mouth, of  which  he  was  seised  in  fee  In  possession.  He  had  another  estate  In  the 
county  of  Radnor,  of  which  he  was  seized  in  fee,  subject  to  the  uses  of  his  marriaire 
■Mttlement,  by  which  he  had  covenanted  to  convey  to  the  use  of  himself  and  wife 
for  life ;  remainder  to  his  first  and  other  sons  In  tall.  By  his  will,  misreclting  his 
estate  in  fee  In  possession  to  bb  in  Radnor,  and  his  disposable  reversion  in  the  other 
fee  to  be  in  Monmouth,  he  devised  his  estate  so  mlsdescrlbed  as  being  in  Radnor  to 
his  wife  f«>r  life,  remainders  to  his  sons  and  daughters ;  and  devised  his  estate  so  mla- 
deacrlbed  as  being  In  Monmouth,  after  the  death  of  his  wife  and  only  son,  without 
issue,  to  his  daughter,  etc  The  will  described  the  estate  so  misdescribed  as  being  in 
Monmouth,  as  formerly  belonging  to  his  uncle,  and  the  testator  had  no  other  estate  In 
either  county.  The  court  of  king's  bench  —  the  case  being  sent  for  their  opinion  by 
the  lord  chancellor  ~  held,  Lord  Bllbnbobouob  presiding,  that  enough  appeared. 
Independent  of  the  local  description,  to  enable  them  to  effectuate  the  devisor's  plain 
intent. 

In  TliomoB  v.  ThonuiA,  6  Term  R.  dTl,  the  devise  was  "  to  my  granddaughter,  Mary 
Thomas,  of  Llechlloyd,  in  Merthyr  parish,'*  etc.  The  testator  had  a  granddaughter, 
Elinor  Bvaus,  residing  at  that  place,  and  a  great  granddaughter.  Vary  Thomas,  resid- 
ing at  Green,  parish  of  Llangam,  some  miles  distant.  Parol  evidence  was  admitted  to 
show  that,  when  the  will  was  read  over  to  the  devisor,  he  said  there  was  a  mistake  In 
the  name  of  the  devisee,  but  there  was  no  need  of  altering  it,  because  the  place  of 
abode  sufficiently  Indicated  what  he  meant.   This  was  supported  by  Lord  Kxmtoh. 

In  Hodo9on  v.  Jlodgson,  2  Yern.  508,  land  was  devised,  charged  with  payment  of  ^  £106 
he  owed  to  one  Shaw."  It  turned  out  that  the  money  was  not  due  to  Shaw,  but  to 
Alice  Beck,  wife  of  one  Fitch.  The  devisee  refusing  to  pay  the  money,  the  lord  chan- 
cellor allowed  the  draftsman  to  testify  that  the  testator  declared  that  he  meant 
the  £100  due  to  the  person  who  married  Mr.  Beck,  of  Lincoln,  and  another  witnssa 
deposed  that  he  said  he  meant  the  debt  for  which  C.  was  bound  as  surety 

Beaumont  ▼.  Fett^  Is  a  very  celebrated  case  (8  P.  Wms.  140).  Testator  gave  a  legacy  to 
Catharine  Bamley.  There  was  no  one  of  that  name,  but  Oertrude  Yardley  claimed 
the  legacy.  It  appeared  that  when  he  made  his  will  the  testator's  voice  was  very  low ; 
that  he  usually  called  the  legatee ''  Gatty ; "  that  the  scrivener  not  fully  understand- 
ing whom  he  meant,  was  referred  by  testator  to  J.  8.  and  wife  for  information,  who 
afterward  declared  that  Gertrude  Yardley  was  Intended.  The  court  laid  stress  on  the 
resemblance  in  sound  between  ^*  Gatty "  and  ^*  Katy,"  and  the  legacy  was  given  to 
Gertrude  Yardley. 

A  very  strong  case  is  Morgan  v.  Morgan,  1  Cromp.  &  M.  835.  A  testator  devised  cer- 
tain property  to  his  nephew  Morgan  Morgan,  and  other  property  to  his  nephew  Moi^ 
gan  Morgan  of  the  village  of  Mothvey.  He  had  two  nephews  of  this  name,  one  <A 
whom  lived  at  Mothvey,  and  the  other  elsewhere.  It  was  contended,  that  It  was  to  be 
presumed  that  the  testator,  in  making  the  distinction  apparent  in  this  description* 
and  different  persons  in  his  contemplation,  and  that,  this  being  apparent  on  the  face 
of  the  will,  parol  evidence  to  the  contrary  was  inadmissible ;  but  the  court  held  that 
evidence  was  admissible  of  the  testator's  oral  declarations  made  at  the  execution  of 
the  wilL 

In  the  case  of  IfiBer  v.  Travers^  8  Blng.  844,  cited  and  relied  on  by  Judge  Thornto>, 
the  testator  devised  all  his  freehold  and  real  estates  whatsoever,  situate  In  the 
county  of  Limerick  and  in  the  city  of  Limerick.  He  had  real  estate  in  the  city  of  Lim« 
erick,  and  in  the  county  of  dare,  but  none  In  the  county  of  Limerick.  The  vice- 
chancellor  admitted  evidence  to  show  that  the  testator  intended  to  devise  his  estate  In 
Clare,  and  that  the  word  "Limerick'*  was  inserted  by  mistake.  On  appeal,  this  was 
reversed.  Wiorajc  says,  at  paragraph  177,  that  the  question  raised  was  whether  evl< 
dence  to  prove  intention^  as  distinguished  from  explanatory  evidence,  was  admtsslblai 
The  gist  of  the  decision  is  contained  in  these  words :  *^  There  are  no  words  In  the  will 
which  contain  an  Imperfect,  or.  Indeed,  any  description  whatever  of  the  estates  in 
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dare.  Tbe  present  case  Is  rather  one  In  which  the  plaintiff  does  not  endeavor  to  apply 
the  description  contained  in  the  will  to  the  estates  In  Clare,  but,  in  order  to  niake  out 
such  intention,  is  compelled  to  introduce  new  words  and  a  new  description  into  the 
body  of  the  will  itself.*'  The  doctrine  /otoo,  etc.,  is  explicitly  recognized.  StUwood  t 
MUdmay,  8  Ves.  Jr.  806,  Is  approved,  on  the  ground  that  It  was  a  bequest  of  stock,  and 
the  descriptive  words  might  be  rejected.  The  case  of  QoodtiUc  v.  Southern,  1 M.  &  8. 
899,  was  also  approved,  In  which  the  devise  was  of  "  all  that  my  farm,  called  Trogue*8 
farm,  now  in  the  occupation  of  A.  G."  The  farm  turned  out  to  be  in  other  occupation, 
but  the  devise  was  held  effectuaL  So  of  Day  v.  TrigQ^  1  P.  Wms.  286,  where  the  devlie 
was  of  **  all  the  testator's  freehold  houses  In  Aldeisgate  street,"  when,  in  fact,  he  had 
only  leasehold  houses  there.  The  court  say  a  part  of  the  description  which  is  inaccu- 
rate may  be  rejected,  where  there  is  a  sufficient  description  to  ascertain  the  thing 
devised,  but  nothing  can  be  added. 

In  Doe  d.  Oxenden  v.  CMchesterj  8  Taunt.  147,  parol  evidence  was  held  inadmissible  to 
show  that  in  a  devise  of  '*  my  estate  of  Ashton,"  the  testator  intended  to  include  lands 
!n  adjoining  parishes  which  he  had  been  used  to  call  his  Ashton  estate. 

In  Newburoh  v.  Newburgh,  1 M.  &  Sc.  862,  it  was  held,  that  parol  evidence  was  Inad- 
missible to  show  that  in  a  devise  of  lands  in  Sunex  the  testator  intended  to  embrace 
lands  in  Gloucester,  which  latter  word  wss  omitted  by  mistake. 

Ill  Hiscocks  V.  Hlscocka^  6  M.  &  W.  868,  there  was  a  devise  to  testator's  son  John  for 
life ;  from  his  decease  to  testator's  grandson,  John  H.,  eldest  aon  of  the  said  John  H., 
for  life,  with  remainders  over.  At  the  time  of  the  making  of  the  will,  testator's 
son  John  H.,  had  been  twice  married.  By  his  first  wife  he  had  one  son  Simon,  by  his 
second  an  eldest  son  John  and  younger  sons  and  daughters.  Simon  and  John  both 
claimed  the  lands.  The  question  was,  whether  evidence  of  the  testator's  intention^ 
consisting  of  instructions  given  for  his  will,  and  declarations  made  by  him  after  bit 
will,  were  admissible.  The  evidence  was  held  inadmissible,  but  the  court  say:  **If, 
therefore,  by  looking  at  the  surrounding  facts,  to  be  found  by  the  Jury,  the  court  can 
clearly  see,  with  the  knowledge  which  arises  from  those  facts  alone,  that  the  testator 
meant  either  the  Imsor  of  the  plaintiff  or  the  defendant,  it  may  so  decide,  and  direct 
the  July  accordingly ;  but  we  think  thai  for  thia  purpnee  they  eantiot  recefM  deelarjtioni 
of  the  testator  of  what  he  intended  to  do  in  making  hia  wOl.  '* 

In  LindQren  v.  Lindgren,  9  Beav.  868,  testatrix  bequeathed  "  £500  of  the  stock  8  por 
cent  consols  now  standing  In  my  name  in  the  books  of  the  Bank  of  Bngiand."  She 
also  bequeathed  £100  "  of  said  8  per  ^ent  consols  "  to  each  of  Ave  other  persons,  an«l 
there  was  a  residuary  clause.  She  had  no  stock  whatever  at  the  time  of  making  the 
will  nor  afterward,  but  it  appeared  that  three  years  before  she  had  possessed  £1,000 
of  that  stock,  which  she  had  sold  out,  and  the  proceeds  she  had  lent  to  plaintiff,  who, 
by  agreement,  paid  her  therefor  the  interest  which  she  had  realized  from  the  stock. 
The  bequest  was  held  to  carry  the  money.  The  case  was  decided  on  the  authority  of 
SdiCiod  v.  Afildmay,  which  was  held  not  to  be  overruled  by  MlUer  v.  Trovers  or  Hiecocfa 
V.  Hiscocks, 

But  the  most  important  English  case,  and  the  most  recent  case  that  has  come  to  our 
notice,  is  Grant  v.  Orant.  The  devise  was  **  to  my  nephew,  Joseph  Grant,"  and  the 
testator  appointed  '^my  said  nephew,  Joseph  Grant,"  his  executor.  The  testator  had 
a  nephew  Joseph  Grant,  son  of  his  brother  William,  but  he  did  not  know  of  this 
nephew's  name  or  existence,  nor  was  he  on  friendly  terms  with  this  brother.  The 
testator's  wife  also  had  a  nephew  of  the  same  name,  who  had  been  brought  up  by  the 
testator  from  the  age  of  ten  years,  and  had  for  fifteen  years  resided  In  his  family,  and 
assisted  him  In  the  management  of  his  business.  The  testator  was  in  the  habit  oi 
calling  thia  latter  person  "  his  nephew,"  and  had  frequently  declared  his  intention  of 
making  him  his  heir,  and  of  cutting  off  his  brother's  family.  The  case  first  came  before 
the  courts  on  an  application  for  letters  testamentary  in  1869,  and  Lord  Psnzanos  ad- 
mitted evidence  of  all  the  foregoing  facts,  and  granted  letters  to  the  wife's  nephew 
09  L.  J.  B. ,  N.  S.,  17).  He  says :  "  It  Is  said  that  the  court  Is  bound  by  the  primary  sig- 
nification of  words  used  in  a  will,  and  that  nothing  but  the  primary  signification  In 
Its  strictest  sense  can  be  resorted  to,  unless  that  signification  would  produce  some 
absurdity  or  render  the  meaning  insensible.   A  proposition  of  this  kind  is,  no  doubt. 
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to  b6  foond  In  Str  Jaraee  WIgnun's  book;  but  a  great  dml  turns  upon  the  queetloii* 
whet  U  meant  hf  the  expreaalon  *  ptimary  algnlfloatlon  f  *  It  will  not  do  to  eany  It  too 
tMT.  When  a  man  makes  hit  will.  It  Is  fair  to  presume  that  he  uses  ordinary  language 
In  Its  ordinary  sense,  and  If  the  original  signllloatlon  of  a  word  is  scrupulously  followed 
In  all  cases,  to  the  exclusion  of  that  which,  by  the  common  consent  and  use  of  man- 
kind. It  has  In  prooeas  of  time  acquired,  the  court  would  be  carried,  in  some  cases,  a 
long  way  from  the  testator's  Intention  In  the  endeavor  strictly  to  follow  it.**  He  dtea 
the  admission  of  proof  of  custom  in  certain  localities  to  slBx  particular  meanings  to 
certain  words  in  the  oonatruotlon  of  oontraots,  and  claims  thst  the  like  proof  should 
apply  in  cases  of  wills  and  of  the  custom  of  Indiyidual  testators.  He  admits  that  the 
word  **  nephew,'*  when  used  In  a  will  to  describe  a  class  of  beneficiaries,  includes  only 
the  sons  of  brothers  or  sisters  of  the  testator ;  ^  but  this,**  he  says,  **  does  not  appear 
to  me  to  preclude  a  wider  slgnifloation  being  attached  to  the  word  when  used  as  an 
additional  description  of  a  person  speolfled  by  name,  to  whom  the  word  Is  in  an 
ordinary  and  popular  sense  applicable." 

The  case  next  came  up  in  ISTOi,  in  an  action  of  ejectment,  in  the  common  pleas,  on  m 
ease  stated,  and  a  construction  of  the  deylsft  was  given  (80  L.  J.  R.,  N.  8.,  14(0.  The 
parol  STidenoe  was  admitted,  and  the  devise  heid  to  Intend  the  wife's  nephew.  Chief 
Justice  BoYiLL  concedes  that  there  Is  no  ambiguity  on  the  face  of  the  will,  but  admits 
the  evidence  to  identitify  the  party  Intended  to  be  deecribed,  **  Just  in  the  same  way  as 
such  evidence  Is  admissible  to  identify  and  to  show  what  was  the  subject-matter  de-* 
vised."  He  Inclines  to  the  opinion  that  the  word  **  nephew  **  has  no  definite  legal  sig- 
nification, but  he  is  clear  that,  even  If  it  has  the  strict  signification  claimed,  still  the 
fact  that  it  was  used  by  the  testator  to  describe  the  wife's  nephew  Is  conclusive.  On 
appeal  from  this  Judgment  of  the  common  pleas  to  the  exchequer  chamber,  It  was 
unanimously  afllrmed,  without  heariofir  the  respondent's  counsel  (99  L.  J.  B.,  N.  8.» 
272).  Chief  Baron  Kbllt  thinks  that,  although,  in  Its  strict  and  original  sense,  the 
word  *^ nephew"  means  a  brother's  or  sister's  ion,  yet,  in  an  ordinary  and  popular 
sense.  It  may  mean  a  wife's  sister's  son.  He  declined  giving  any  opinion  as  to 
the  testator's  habit  of  calling  the  reepondent  his  nephew,  but  laid  great  stress  on 
his  relations  with  the  respective  claimants.  Marun,  B.,  and  CBAHWHUi,  B.,  wera  of 
the  same  opinion,  and  so  were  Hbllob,  J.,  and  Clebbt  B.  BL^OKinnuf,  J.,  was  of  the 
same  opinion,  but  doubted  whether  the  proof  of  testator's  habit  of  calling  defendant 
**  his  nephew  "  wss  admissible,  and  held  the  evidence  of  his  declarations  inadmi^ 
sibte ;  but  In  the  remainder  of  the  extrinsic  evidence  he  finds  ample  warrant  for  hiv 
Judgment.  As  he  ingeniously  puts  it :  ^  The  testator  may  be  supposed  to  be  talking 
of  his  family  affairs,  and  saying:  *Iam  speaking  of  my  family  and  family  matters; 
I  have  adopted,  and  have  living  with  me,  and  conducting  my  business,  Joseph 
Grant,  the  son  of  my  wife's  brother ;  I  have  a  brother  of  whose  family  I  know  nothing, 
and  of  whose  childron's  names  and  existence  I  am  ignorant,  and  I  leave  this  pro.perty 
to  my  nephew,  Joseph  Grant.' "  One  can  hardly  conceive  of  a  case  more  strongly  in 
point  than  this,  and  It  has  the  advantage  of  meeting  Judge  Thoxfsoh's  objection, 
tohat  there  Is  no  ambiguity  on  the  face  of  the  Kurts  will. 

In  short,  although  there  was  a  person  strictly  answering  the  testator's  description 
in  every  particular,  and  in  every  sense  of  the  words  used,  yet,  as  there  was  anotner 
person  answering -the  same  description,  in  one  sense  of  the  words  used,  and  It  was 
evident,  from  the  draumstanees,  that  the  testator  Intended  this  latter  perMMi,  the 
court  held  the  latter  to  be  the  person  intended  In  law. 

In  Toumaend  v.  Downer,  28  Yt.  828,  an  action  of  ejectment,  the  devise  was  of  **  a  cer- 
tain right  of  land  which  I  purehased,  lying  on  the  main,  supposed  to  be  In  Termont.** 
The  court  held  that  a  devise  Is  never  void  for  uncertainty,  upon  the  mere  ground  that 
the  description  is  indefinite,  but  only  when,  after  resort  to  parol  proof,  the  subject 
still  remains  mere  matter  of  conjecture. 

In  Asylum  v.  Emmons,  8  Brad.  144,  testatrix  bequeathed  **  her  shares  of  the  Mechanics* 
Bank  stock  "  to  the  asylum.  She  had  no  stock  but  aty  Bank  stock,  and  that  was  held 
to  be  carried  by  the  bequest. 

In  AUen  v.  Lyons,  8  Wssh.  C  C.  47S,  the  devise  was  of  "•  his  house  and  lot  on  Third 
street.  In  the  occupation  of  R.  H."   The  devisor  owned  no  house  In  Third  street,  bat 
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owned  one  In  Fourth  street  which  was  oeoupled  by  B.  H.  Held,  that  the  deylM  mlflit 
be  effectuated  by  dropping  entirely  the  reference  to  the  street. 

In  Winkley  t.  Kaifme^  80  N.  H.  S68,  the  devise  was  of  **thlrty-«ix  aorea  more  or  leas  of 
lot  thirty-seven,  in  the  second  division  of  Bamstead,  being  same  I  purchased  of  John 
Peavey.*'  It  appeared  that  there  was  no  suoh  lot  in  that  division,  but  that  teetatoi 
owned  land  in  lot  ninety-seven  of  that  division,  exactly  answering  the  rest  of  the 
description,  and  this  was  held  to  pass.  The  number  of  the  lot  was  held  superfluous, 
the  description  being  sufficient  without  it. 

RiQOS  V.  Myen^  20  Mo.  239,  distinguished  by  Judge  Thobhton,  the  testator  deaorlb«d 
lands  as  in  a  township  where  he  really  owned  none,  but  the  identification  was  com- 
pleted by  a  reference  to  the  **  big  spring  "  on  them.  **  The  fact  that  the  actual  loca- 
tion of  the  land  devised  was  sufficiently  identified  by  reference  to  natural  objects  upon 
It,  is  not  different  in  principle  from  its  identification  by  the  remaining  portion  of  the 
description." 

In  Button  T.  Tract  Society^  IS  Yt.  888,  the  devise  to  the  "American  Home  lilsslon 
Society  "  was  held  to  operate  in  favor  of  the  American  Tract  Society,  there  being  no 
such  devisee  as  the  one  described.  It  was  shown  that  the  testator  had  been  accus- 
tomed to  contribute  to  that  Tract  Society  and  also  to  the  American  Home  Missionary 
Society,  from  which  it  might  well  be  suspected  that  he  intended  both^  and  that  the 
word  and  had  been  omitted ;  but  as  he  also  constituted  *'  the  above  named  Tract 
Society  "  a  reversionary  legatee,  it  was  inferred  that  he  intended  the  devise  only  for 
that  society. 

In  re  Qreoory^  84  Deav.  600,  decided  In  1866,  seems  a  case  of  false  description.  The 
bequest  was  **  unto  Francis  Gregory,  the  youngest  son  of  my  brother  Francis  Gregory.** 
His  brother,  Francis  Gregory,  had  three  sons,  the  eldest,  Arthur  Francis,  the  youngest, 
Arthur  Charles.  On  evidence,  the  master  of  the  rolls  made  the  deecription  prevail 
over  the  name.    The  case  is  quite  analogous  to  Chevalier  v.  HvihwaiU^  ardt. 

In  Vernon  v.  Henn/,  8  Watts,  385,  the  testator  had  given  a  legacy  to  James  Vernon 
Hen  *y,  describing  him  as  his  nephew,  and  son  of  Elizabeth,  a  deceased  sister  of  the 
testator.  James  Vernon  Heory  claimed  the  legacy,  as  also  did  Robert  R.  Henry.  It 
appeared,  in  evidence,  that  James  was  not  the  nephew,  but  a  grand-nephew,  of  the 
testator,  and,  instead  of  being  the  son,  he  was  the  grandson,  of  Elizabeth.  Robert,  on 
the  other  hand,  was  a  nephew  of  the  testator,  and  the  only  son  of  Blizabeth  living  at 
the  date  of  the  will.    Upon  the  extrinsic  evidence  produced,  James  was  held  entitled. 

In  WoodM  V.  Jfoore,4  Sandf.  579,  the  tesfatrlx  devised  two  lots  of  land,  describing 
them,  which  lots  she  had  previousiy  sold  and  conveyed,  taking  bonds  and  mortgages 
for  the  unpaid  purchase-money,  which  she  held  at  her  death.  Jiield,  that  the  bonds 
and  mortgages  passed  to  the  devisee.  Oaklsy,  C.  J.,  says:  '*The  rule  established  is 
very  plain,  that  where  it  is  clear  that  there  was  an  intent  that  the  propei  ty  in  question 
should  pass,  it  will  be  held  to  pass,  notwithstanding  a  misdescription,  so  long  as  there 
is  enough  of  correspondence  to  afford  the  means  of  identifying  the  subject  of  the 
gift." 

From  these  cases,  and  ttom.  Wlgram's  5th,  0th  and  7th  propoeltlons,  we  deduce  the 
following  rules: 

1.  For  the  purpose  of  ascertaining  the  beneficiary,  identifying  the  thing  bestowed,  or 
determining  the  quantity  of  Interest  given,  in  a  will,  the  court  may  inquire  Into  every 
material  fact  relating  to  the  claimant,  the  property  claimed,  and  the  ciroumstanoes 
and  affairs  of  the  testator  and  his  family,  and  the  claimant;  and  the  testator's  declara- 
tions contemporaneous  with  the  making  of  the  will,  but  no  otaer,  are  admissible  in 
this  view ;  but  no  evidence  of  mere  mistake  on  the  part  of  the  testator  or  the  drafts- 
man Is  admissible. 

2.  A  description  partly  false  may  be  made  operative  by  rejecting  the  false  part,  pro* 
vldlng  the  remaining  portion  reasonably  corresponds  with  the  person  thing  or  inter* 
est  Indicated  by  such  extrinsic  evidence ;  but  no  words  can  be  added  to  any  descrip- 
tion. —  Hbp. 

VoL-VIIL— 85 
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(MIIL6I.) 

Aa  Mtlon  for  niAlioiouflly  Bulng  out  a  writ  of  Attaehment  will  lie  nolwlt^ 
■tanding  a  bond  given  in  the  attachment  suit,  conditioned  to  pay  all  damagei 
arifing  from  the  atUdunent ;  and  in  saoh  an  action  the  plaintiff  is  entitled 
to  recoyer  the  oonoequential  damages  of  the  attachment  to  hia  bfurfnem, 
credit  and  reputation,  together  with  the  conneel  f  eea  and  expeneee  incident 
to  the  defenae  of  the  attachment  soit. 

AcnoK  on  the  case  for  maUcionBly,  and  without  probable  canse, 
suing  out  a  writ  of  attachment^  whereby  plaintiffs  business,  credit 
and  reputation,  eta,  were  injured.  The  opinion  sufficiently  states 
the  case.    Judgment  for  plaintiff  for  $2,000.    Defendant  appealed. 

M.  R  Tuley,  J.  K  Barker,  William  Hopkins  and  71  J.  TuUy,  for 
appellant 

Spaffordy  McDaid  dk  Wihon,  for  appellee. 

SooTT,  J.  The  questions  presented  by  this  record,  upon  wliich 
appellant  relies  to  reyerse  the  judgment,  arise  mainly  upon  the 
errors  assigned  which  question  the  rulings  of  the  court  in  the  ad- 
mission and  rejection  of  eyidence,  and  in  the  pving  and  refusing  of 
instructions.  Upon  the  errors  assigned  the  appellant  makes  three 
other  distinct  points.  First,  that  the  rule  for  ascertaining  the  meas- 
ure of  damages  was  incorrectly  stated ;  second,  that  the  yerdict  is 
wholly  unsupported  by  the  evidence,  and  is  exoesdye;  and  third,  that 
the  action  will  not  lie. 

The  objections  to  the  admission  of  eyidence  are  too  numerous  to 
be  noticed  in  detail,  but  they  may  all  be  grouped  under  one  general 
objection,  yiz. :  That  the  eyidence  to  show  the  extent  of  the  injury 
by  the  wrongful  act  complained  of,  to  the  business,  credit  and  repu- 
tation of  the  appellee,  was  inadmissible  under  the  averments  of  the 
declaration.  There  are  some  minor  objections  to  the  form  of  the 
questions  propounded  to  the  witnesses,  and  the  order  in  which  the 
testimony  was  presented,  which  we  do  not  deem  material  k>  be  con* 
ddered. 
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The  general  objection  to  the  instructions  giyen  for  the  appellee 
raise  the  same  question  as  that  taken  to  the  admission  of  improper 
eyidence,  and  they  may  properly  be  considered  together. 

The  action  is  founded  in  tort,  for  maliciously  suing  out  the  pro- 
cess of  a  court.  The  averment  in  the  declaration  is,  that  the  appel- 
lant *^  wrongfully,  unjustly  and  maliciously,  and  without  probable 
cause  therefor,^  sued  out  a  writ  of  attachment  under  the  attach- 
ment act,  and  with  a  malicious  and  wrongful  purpose  caused  the 
same  to  be  leyied  on  the  goods  and  chattels  of  the  appellee.  It  is 
alleged  that,  by  reason  of  the  premises,  the  appellee  sustained  special 
damage  in  the  depreciation  of  the  value  of  the  property  levied*  on, 
and  in-  the  expenditure  of  large  sums  of  money  in  the  defense  of 
the  action,  and,  as  general  damage,  that  his  business  was  broken  up, 
his  credit  and  reputation  impaired  and  destroyed. 

The  testimony  offered  to  which  objections  were  interposed  tended 
to  show,  negatively  at  least,  that  there  was.  no  probable  cause  for 
suing  out  the  writ  This  was  a  material  averment,  and  it  was  nec- 
essary to  be  proven.  The  evidence  offered  for  that  purpose  was 
legitimate  and  proper. 

The  main  objection  taken  is  to  the  evidence  offered  to  establish 
tne  measure  of  damages.  It  seems  to  us  that  the  averments  in  the 
declaration  are  broad  and  comprehensive  enough  to  admit  of  evi- 
dence of  all  the  injuries  sustained  in  consequence  of  the  wrongful 
act  alleged.  For  the  purpose  of  estimating  the  extent  and  magni- 
tude of  the  injury,  the  court  permitted  the  appellee  to  introduce 
evidence  of  the  nature,  character  and  amount  of  business  transacted 
at  and  before  the  date  of  the  wrongful  levy,  and  also  evidence  of  the 
complete  destruction  of  that  business,  and  of  the  extent  to  which 
the  credit  and  financial  reputation  of  the  appellee  were  impaired, 
and  also  evidence  of  the  actual  loss  of  the  stock  levied  on,  and  of 
the  expenses  incurred  in  and  about  the  defense  of  the  suit  Ko  rea- 
son is  peroeived  why  these  facts  do  not  constitute  proper  elements 
for  the  consideration  of  a  jury  in  estimating  the  damages  occasioned 
by  the  tortious  act  of  the  appellant  The  evidence  was  pertinent  to 
the  issue  made  by  the  pleadings,  and  the  issue  stated  was  broad 
enough  to  admit  the  proof. 

In  actions  on  the  case,  the  party  injured  may  recover  fom  the 
guilty  party  for  all  the  direct  and  actual  damages  of  the  wrongful 
act,  and  the  consequential  damages  flowing  therefirom.    The  injured 
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party  is  entitled  to  recover  the  actual  damages,  and  such  as  are  the 
direct  and  natural  consequence  of  the  tortious  act. 

In  this  instance  the  amount  of  money  actually  paid  out  in  and 
about  the  defense  of  the  suit,  and  the  depreciation  of  the  Talue  of 
the  stock  on  which  the  wrongful  leyy  is  alleged  to  hare  been  made, 
are  not  the  only  damages  sustained,  if  the  appellant  wrongfully, 
unjustly  and  maliciously,  and  without  probable  cause,  sued  out  the 
writ  of  attachment  and  caused  the  same  to  be  leyied  in  the  manner 
charged.  The  business  of  the  appellee  had  hitherto  been  prosperous, 
his  credit  and  financial  reputation  good,  and  all  were  destroyed  by 
the  malicious  acts  of  the  appellant,  if  it  be  conceded  that  he  was 
guilty  as  alleged.  It  cannot  be  said  that  the  law  will  afford  no 
redress  for  the  destruction  of  financial  credit  and  reputation^  or  mete 
out  no  measure  of  punishment  to  the  guilty  party  who  wantonly  and 
maliciously  destroys  thouL  The  reputation  and  credit  of  a  man  in 
business  is  of  great  value,  and  is  as  mnch  within  the  protection  of 
the  law  as  property  or  other  valuable  rights.  And  if  it  be  true  that 
the  appellant  has  maliciously,  by  his  wrongful  act,  destroyed  the 
business,  credit  and  reputation  of  the  appellee,  the  law  will  require 
him  to  make  good  the  loss  sustained.  Oliapman  v.  Kirhy^  49  HL 
211. 

The  instructions  given  for  the  apx)ellee  announce  these  principles 
with  suflScient  accuracy.  The  jury  were  correctly  told  that  in  esti- 
:mating  the  damages  they  might  take  into  consideration  any  injury 
«]iown  by  the  evidence  that  the  appellee  sustained  in  his  business 
and  reputation,  together  with  the  losses  actually  sustained  by  the 
wrongful  suing  out  of  the  writ  of  attachment  The  jury  were  also 
instructed  that  they  were  not  confined  to  the  actual  damages,  if  the 
wrongful  acts  were  wantonly  and  maliciously  committed,  but  they 
might  give  exemplary  damages.  Such  is  the  well-established  rule 
of  the  law. 

It  is  objected  that  the  jury  were  not  told  in  the  instructions  given 
for  the  appellee  that  he  could  not  recover  for  his  taxable  costs  in  the 
former  suit,  in  this  form  of  action. 

The  rule  is,  tliat  the  instructions  given  for  the  plaintiff  and  the 
defendant  must  be  construed  together,  and  when  so  considered^  if 
they  state  the  law  correctly,  as  a  whole,  the  error  that  may  appear  in 
one  series  will  be  deemed  corrected  by  the  other.  In  this  instance 
the  jury  were  distinctly  told,  in  an  instruction  given  on  behalf  of 
the  appellant,  that  the  appellee  could  not  recover  his  taxable  cost? 
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in  the  attachment  stdt^  in  this  form  of  action,  and  this  instmction 
must  be  held  to  hare  modified  the  appellee's  instruction  to  that 
extent. 

The  principle  of  awarding  damages  seems  to  be  the  same  whether 
the  prosecution  is  by  indictment  or  by  civil  proceedings,  and  if  the 
prosecution  in  either  case  is  malicious  and  without  probable  cause, 
the  jury  are  not  confined  to  the  actual  damages  proved  in  estimating 
the  damages,  but  they  may,  in  the  exercise  of  a  sound  discretion, 
give  exemplary  damages,  and  although  the  party  may  not  recover 
taxable  costs,  if  he  has  judgment  for  the  same,  yet  he  may  recover 
counsel  fees  and  other  expenses  incident  to  tho  defense  of  the  suit. 
2  GreenL  Ev.,  §  466. 

The  instructions  considered  together  state  the  true  rule  for  ascer- 
taining the  measure  of  damages,  and  no  error  that  woulO  mislead 
the  jury  on  the  facts  involved  appears,  and  they  must  therefore  be 
held  to  be  substantially  correct. 

It  is  insisted  that  an  action  on  the  case  for  maliciously  suing  out 
a  writ  of  attachment  cannot  be  maintained.  The  objection  pro- 
ceeds on  the  ground  that,  inasmuch  as  the  statute  requires 
the  plaintiff  in  attachment  to  give  bond,  with  security,  conditioned 
to  pay  all  damages  in  case  the  writ  is  wrongfully  issued,  before  ob- 
taining the  process,  the  remedy  is  confined  to  an  action  on  the  bond. 
W^  think  the  objection  taken  is  not  tenable,  certainly  not  to  the 
extent  insisted  upon  by  the  counsel.  The  remedies  by  an  action  on 
the  case  and  upon  the  bond  may  be  concurrent  to  a  certain  extent. 
Actual  damages,  such  as  direct  loss  on  the  property  attached,  expen- 
ses incurred  in  defense  of  the  suit,  may  be  recovered  in  an  action 
on  the  bond.  But  for  loss  of  credit,  breaking  up  of  business,  loss 
of  customers  and  injury  to  reputation,  resort  must  be  had,  to  obtain 
full  indemnity,  to  an  action  on  the  case  for  malicious  prosecution, 
under  the  common  law. 

In  Bump  V.  Wight,  14  HI.  301,  it  was  held  that  such  an  action 
could  be  maintained  for  wrongfully  suing  out  a  writ  of  ne  exeat, 
notwithstanding  the  party  suing  out  the  writ  was  required  to  give 
bond  before  instituting  the  proceeding. 

Mr.  Drake,  in  his  work  on  attachments  (§  754),  says:  ''It  has 
been  uniformly  held  in  this  country  that  an  attachment  plaintiff 
may  be  subjected  to  damages  for  attaching  the  defendant's  property 
maliciously  and  without  probable  cause.  The  defendant's  remedy 
in  this  respect  is  not  at  all  interfered  with  by  the  plaintiff  havings 
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ftt  the  institation  of  the  sait^  giren  bond  with  security  to  pay  all 
damages  the  defendant  may  sastain  by  reason  of  the  attachment 
haying  been  wrongfolly  sned  oat** 

We  have  examined  the  cases  referred  to  in  support  of  the  text, 
and  find  the  doctrine  fally  sustained.  Sanders  y.  Hughes,  2  BroTard, 
495;  BonneU  t.  Janss,  13  Ala.  490;  Smith  y.  Siory,  4  Humph.  169; 
PetiU  Y.  Mercer,  8  B.  Hon.  51;  Senead  y.  Smith,  9  Bob.  418. 

The  case  of  Chapman  y.  PichersgiU,  2  Wila.  145,  was  an  action 
brought  for  falsely  and  maliciously  suing  out  a  commission  of  bank- 
ruptcy. An  objection,  like  the  one  taken  in  this  case,  was  urged^ 
that  the  action  would  not  lie,  there  being  a  remedy  giYcn  by  the 
statute.  It  was  held  that  the  action  was  maintainable  at  common 
law,  independent  of  the  statute,  which  proYided  a  remedy.  There 
is  great  force  in  the  reasoning  of  the  lord  chief  justice  who  deliY- 
ered  the  opinion  of  the  court,  where  he  said:  '^This  is  an  action  for 
a  tort;  torts  are  infinitely  Yarious,  not  limited  or  confined,  for  there 
is  nothing  in  nature  but  may  be  an  instrument  of  mischiel^  and  this 
of  suing  out  a  commission  of  bankruptcy,  falsely  and  maliciously, 
is  of  the  most  injurious  consequences  in  a  trading  community.'* 
This  brief  paragraph  embodies  the  true  philosophy  of  the  law.  The 
law  has  wisely  proYided  a  remedy,  ample  in  its  scope,  for  all  the  con- 
sequences that  may  naturally  fiow  from  cYery  wrongful  act 

In  this  instance  the  grounds  of  the  action  are,  that  the  writ  was 
falsely  and  maliciously,  and  without  probable  cause,  sued  out,  and 
by  reason  of  the  premises  the  appellee's  business  was  broken  up,  and 
his  credit  and  financial  reputation  impaired.  The  remedy  by  action 
on  the  bond  would  not  afford  complete  indemnity,  and  would  not 
extend  to  the  consequential  damages  sustained,  and  hence  resort 
must  be  had  to  the  common-law  action  on  the  case  for  malicious 
prosecution.  If  such  an  action  cannot  be  maintained,  it  necessarily 
follows  that  there  are  injuries  fiowing  from  wanton  and  malicious 
acts,  for  which  the  law  would  afford  no  redress.  Our  remedial  laws 
will  bear  no  such  narrow  and  illiberal  construction.  For  every 
injury  to  property,  credit  or  reputation,  the  law  has  provided  an 
appropriate  remedy. 

In  Oorton  y.  Brown,  27  111.  499,  it  was  said  by  this  court  that  the 
action  will  lie,  for  it  is  reasonable  that,  when  an  injuiy  is  done  to  a 
person,  either  in  reputation,  property,  credit,  or  in  his  profession  or 
trade,  he  ought  to  have  an  action  of  some  kind  to  repair  himself. 

We  perceive  no  reason  for  making  a  distinction  in  cases  of  mali- 
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cious  prosecntion  instituted  on  criminal  charges  or  in  dyil  action& 
The  conseqaences  may  be  minous  in  either  case.  A  man's  businessy 
credit  and  reputation  ma;  be  as  effectually  destroyed  by  a  malicious 
prosecution  in  a  civil  action  as  upon  a  criminal  charge. 

We  entertain  no  doubt,  upon  principle  and  upon  authority,  that 
&c  action  on  the  case  for  maliciously,  and  without  probable  cause, 
suing  out  a  writ  of  attachment  is  maintainable  for  the  injury  of  the 
business,  credit  and  reputation  of  the  defendant,  notwithstanding 
the  statute  has  required  the  plaintiff  to  give  a  bond,  conditioned  to 
pay  all  damages  that  may  be  occasioned  by  the  wrongful  suing  out 
of  the  writ  It  is  a  more  complete  remedy  of  which  a  party  may 
ayail,  independent  of  the  statutory  remedy.  Chapman  y.  Pickers' 
gilly  2  Wils.  145 ;  Ibrtman  y.  Rottier^  8  Ohio,  548 ;  Bump  y.  BMSf 
19  Wend.  421.      • 

It  is  insisted  that  the  verdict  is  not  only  unsupported,  but  that  it 
is  against  the  weight  of  the  evidence,  and  that  it  is  excessive  and 
oppressive  in  its  amount 

We  have  carefully  considered  the  evidence,  and  find  that  there  is 
testimony  from  which  the  jury  could  properly  find  that  the  writ 
was  sued  out  and  the  levy  made  without  any  probable  cause,  and 
that  there  were  no  grounds  whatever  that  would  justify  the  appel- 
ant in  resorting  to  such  violent  measures  to  enforce  the  collection 
of  his  debt  The  evidence  negatives  the  inference  that  the  appel- 
lant, as  a  reasonable  man,  could  have  entertained  the  belief  that  the 
appellee  was  about  to  leave  the  State,  with  a  view  to  remove  his 
property,  or  that  he  was  about  to  incumber  or  dispose  of  his  prop- 
erty, with  a  view  to  hinder  or  delay  his  creditors  in  the  collection 
of  their  just  debts.  We  must,  in  all  such  cases,  rely  largely  upon  the 
verdict  of  the  jury,  as  presenting  the  truth*  It  was  a  question  of 
fact,  submitted  to  the  jury  for  their  determination,  and  we  cannot 
say  that  their  conclusion  is  not  warranted  by  the  evidence.  It  has 
been  repeatedly  held,  by  this  court,  that  where  the  jury  have  passed 
on  the  questions  of  fact  involved,  under  proper  directions  from  the 
court,  their  finding  will  not  be  disturbed  in  the  appellate  ooort, 
unless  it  is  clearly  against  the  weight  of  the  evidence. 

We  cannot  re^urd  the  verdict  as  being  excessive,  in  view  of  all  the 
consequences  that  followed  from  the  suing  out  of  the  writ,  if  it  was^ 
in  fact,  malicious  and  without  probable  cause,  as  the  jury  have 
found.  The  loss  on  the  stock,  and  the  money  actually  paid  out  in 
the  defense  of  the  suit  in  the  circuit  and  supreme  courts,  amounted. 
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aocoiding  to  the  rersion  of  the  appellee's  testimony,  to  between 
1700  and  11,000.  The  evidence  is  nncontradicted,  that,  at  and 
before  the  date  of  the  levy  nnder  the  attachment  writ,  the  appellee 
was  doing  a  prosperous  business,  with  a  good  and  advantageous 
credit  His  business  was  utterly  broken  up,  and  his  credit  impaired, 
by  the  ill-advised  and  inconsiderate  act  of  the  appellant  The  act 
of  the  appellant  was  hasty  and  inconsiderate,  to  say  the  least  of  it. 
There  is  evidence,  if  the  jury  gave  full  credence  to  it,  from  which 
they  could  find  that  he  acted  with  express  malice.  The  law>  how- 
ever, would  imply  malice  from  the  want  of  probable  cause. 

We  think  that  the  case  was  fairly  presented  to  the  jury,  and  their 
finding  cannot  be  disturbed.  Many  of  the  errors  complained  of  in 
the  rejection  of  evidence  were  cured  in  a  subsequent  part  of  the 
trial  by  the  admission  of  the  evidence  objected  to.  •  That  some  slight 
errors  may  appear  in  the  record  is  more  than  probable ;  but  we  are 
unable  to  detect  any  substantial  error  for  which  the  judgment  ought 
to  be  reversed. 

The  instructions,  taken  and  considered  together,  state  the  law 
with  sufScient  accuracy,  and  could  not  have  misled  the  jury  on  the 
controverted  facts. 

We  are  satisfied  that  substantial  justice  has  been  done,  and  that, 
if  a  new  trial  should  be  awarded,  and  the  trivial  errors  that  appear 
in  the  record  corrected,  the  result  in  the  end  would  be  the  same 
It  would  avail  the  appellant  nothing  to  award  a  new  trial  on  the 
evidence  presented  in  the  record.  It  appears,  affirmatively  as  well 
as  negatively,  that  there  was  no  probable  cause  for  suing  out  the 
writ  of  attachment,  and  the  consequences  to  the  appellee  were  most 
disastrous,  and  the  appellant  cannot  escape  liability  for  the  injuries 
occasioned  by  his  unwarrantable  acts.  A  verdict  that  would  hold 
him  guiltless,  under  any  view  that  we  have  been  able  to  take  of  the 
case,  could  not  be  permitted  to  stand.  There  is  but  little  in  the 
record,  under  the  most  favorable  view,  that  palliatee  the  conduct  of 
the  appellant 

The  judgment  must  be  affirmed. 

Judgment  oflrfMtL 


SEPTEMBER  TERM,  1870.  681 

Phelps  ▼.  Northap. 


Phblps,  appellant,  t.  NoBTHin». 

(MI1LI68.) 
Parol  eieeeptanee  of  order. 

Defendants,  haying  a  note  for  collection,  received  an  order  from  the  owner 
requesting  them  to  paj  a  portion  of  the  proceeds  when  collected  to  plaintiffs. 
The  order  having  been  accepted  bj  parol,  defendants  subsequently  trans, 
ferred  the  note  to  C,  to  whom  it  was  paid,  ffeld,  that  the  parol  acceptance 
was  binding,  and  that  defendants  were  liable  to  plaintifls  for  the  amount  of 
the  order. 

AonoK  of  assumpsit  to  recover  the  amount  of  an  order. 

Defendants  had  a  note  made  by  one  Stmthers  belonging  to  one 
Rose  for  collection.  SnbseqaenUy  Rose  gave  plaintiffs  a  written 
order  requesting  defendants  to  pay  plaintifls  a  portion  of  the  pro- 
ceeds of  the  Stmthers  note  when  collected.  It  appears  that  this 
order  was  not  accepted  in  writing,  but  there  was  eyidence  that  it 
was  accepted  by  paroL  Defendants  afterward  transferred  the  note 
to  one  Gratty  to  whom  it  was  paid.  The  judgment  was  for  plaintifls 
Defendants  appealed. 

Johnson  S  Hopkins  and  Thomas  Oraityy  for  appellants. 

(yBrisn  S  Harmon  and  H.  W.  Wells,  for  appellees. 

MoAllibtbb,  J.  There  was  sufficient  testimony,  if  believed,  to 
warrant  the  jury  in  finding  an  acceptance,  which  might  be  by  paroL 
And  there  is  no  such  weight  or  preponderance  of  evidence  the  other 
way  as  would  justify  our  interference  with  the  verdict.  We  are  to 
assume,  therefore,  that  the  order  was  accepted.  If  so,  the  legal  eflect 
was  an  undertaking  on  the  part  of  appellants  to  pay  the  amount 
when  the  note  in  their  possession  for  collection  was  collected,  and 
there  can  be  no  doubt  that,  but  for  their  act  disabling  them  from 
collecting  the  Stmthers  note  by  transferring  it,  without  appellees' 
consent,  to  Gratty,  it  would  have  been  collected  by  appellants,  and 
then  their  refusal  to  pay  would  have  been  a  breach  of  their  under- 
taking. If  they  had  the  power  to  disable  themselves  from  collect- 
ing the  note,  in  violation  of  the  rights  of  appellees,  and  thus  get  rid 
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of  their  contract,  the  law  would  aid  them  in  the  commission  of  a 
fraud.  The  contract  itself  imports  that  they  wonld  nse  due  diligence 
to  collect  the  Struthers  note.  Allowing  the  note  to  be  withdrawn 
from  their  hands,  and  deliyering  it  oyer  to  another,  while  appellees' 
crder  was  in  their  hands  and  accepted  by  them,  was  a  positiye  breach 
of  duty,  and  as  much  a  breach  of  their  contract  as  if  they  had  col- 
lected the  note,  and  then  refused  to  pay  appellees.  Whits  y.  Snelly  9 
Pick.  16. 

In  Teates  t.  Gfroves,  1  Yes.  Jr.  280,  Lord  Thttrlow  decided  that 
an  order  to  pay  a  debt  out  of  a  particular  fund,  belonging  to  the 
debtor,  constituted  an  equitable  assignment  of  the  tavApro  fanio, 
and  gave  the  creditor  a  specific,  equitable  Uen  thereon,  although  the 
order  had  not  been  accepted  by  the  holder  of  the  fund  before  the 
debtor's  bankruptcy. 

In  IsrcLely.  DauglasSy  1  H.  Black.  239,  Lord  Loughbobouoh  said, 
'^This  debt  is,  with  the  consent  of  the  parties,  assigned  to  the 
plaintiff  (the  payee);  Douglass  (the  drawee)  has  notice  of  it  and 
assents,  by  which  assent  he  becomes  liable  to  the  plaintifis."  JSz 
parte  Alderson,  1  Mad.  53;  Lett  y.  MorrUy  4  Sim.  607;  Weston  y. 
Barker,  12  Johns.  279;  Taylor  v.  Bates,  6  Oow.  376 ;  Wheels  v. 
Wheeler,  9  id.  34;  Bradley  y.  Root,  5  Paige,  632. 

It  follows  from  these  authorities,  that  the  order  upon  appellants, 
notice  to  them,  and  their  assent,  bound  the  fund  in  their  hands. 
Rose  had  no  right  to  withdraw,  nor  they  to  surrender  or  assign  it 
OYer  to  Oratty.  The  surrender  and  transfer  of  the  Struthers  note  to 
Oratty  was  clearly  a  fraud  upon  appellees,  a  breach  of  appellants' 
contract,  and  they  were,  therefore,  liable  in  this  action. 

We  haYe  examined  the  instructions  giYen  on  behalf  of  appellees, 
and  such  on  behalf  of  appellants  as  were  refused,  and  find  no  error 
in  either  the  giYing  or  refusing  of  instructions. 

The  judgment  of  the  court  below  must  be  affirmed* 

Judgment  affirmsi. 
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WHEELBB9  appellant,  y.  Mather. 

(Sent  ML) 

BttU  MM0— fMoM^n  qf  eontract  of  mUe — action  to  recowr  punoAot^^iMiMir. 

A.  Tendor,  in  ooiudderation  of  the  prompt  pajment  of  a  Bum  of  money,  agreed 
to  Bell  landflon  condition  that»  in  case  of  the  failure  of  the  vendee  in  the  per> 
f ormance  of  all  or  either  of  the  coyenanta  on  his  part,  the  vendor  Bhoold  have 
the  right  to  declare  the  contract  void,  and  take  immediate  posseesion  of  the 
premiBCB.  In  the  oonstmction  of  this  contract,  hdd,  that  where  the  vendee 
enters  upon  the  performance  of  the  contract,  and,  pajing  part  of  the  porchaae- 
monej,  makee  default  which  is  inexcusable,  and  the  vendor,  being  without 
fault,  exercises  the  right  given  by  the  contract  of  declaring  the  same  termi- 
nated, and  in  doing  so  acts  fairly  and  within  the  scope  of  the  power,  then  no 
action  can  be  maintained  by  the  vendee  to  recover  back  what  he  has  paid ; 
but  a  vendor  who  is  himself  in  fault  for  fraud  or  violation  of  his  contract,  can- 
not exercise  the  power  so  given  without  making  restoration  of  what  he  has 
received  under  it.  In  such  case  the  law  would  imply  a  promise  to  repay  the 
puichase-money  received,  and  an  action  for  money  had  and  received  would 
lie. 

AonoK  of  assumpsit    The  opinioa  states  the  case. 

Vathtte,  Parks  J  Beaver,  for  appellant 

ff.  Snapp,  for  appellee,  cited  Ohrisman  t.  Miller,  21  HL  286 ; 
Moore  y.  Smith,  24  id.  515 ;  Smith  v.  Lanib,  26  id.  398 ;  Oehr  y 
Hagerman,  id.  441;  Murphy  v.  Lockwood,  21  id.  619;  Smith  y,Doty, 
24  id.  165 ;  Jennings  y.  Oage,  13  id.  612 ;  Buchenau  y.  Horney,  12 
id.  338;  Foster  y.  Jared,  12  id.  455 ;  Trimble  y.  Reeves,  25  id.  214; 
Anderson  y.  WlUte,  27  id.  57 ;  2  Hill  (N.  Y.)  293 ;  5  id.  390 ;  Bwen^ 
^  Schuler,  41  la  192 ;  Ryan  y.  Btant,  42  id.  84 

M0ALLI8TEB9  J.  This  case  is  again  before  the  court  upon  a  rehear- 
ngy  granted  at  the  instance  of  appellee.  It  has  receiyed  an  extended 
ind  careful  reconsideration.  But  the  court  finds  no  reason  for  yary- 
ing  from  the  conclusion  arriyed  at  in  the  first  instance.  In  order  to 
a  proper  appreciation  of  the  additional  reasons  and  authorities  givtn, 
it  is  necessary  that  a  re-statement  of  the  case  should  be  given.  It  ii 
an  action  of  assumpsit,  upon  the  common  counts,  brought  by  a  pur 
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chaser  of  real  estate,  to  recover  back  money  which  he  had  paid  the 
verdor,  and  the  case  was  this :  The  appellee,  plaintiff  below,  was  the 
only  witness  on  his  behalf.  He  introduced  in  evidence  articles  of 
agreement,  under  seal,  bearing  date  April  1, 1861,  whereby  appel- 
lant, as  party  of  the  first  part,  in  consideration  of  the  prompt  pay- 
ment of  the  money  to  be  paid  by  appellee,  agreed  to  sell  appellee 
lands  therein  described,  subject  to  a  mortgage,  appellee  covenanting 
to  pay  for  them  11,892,  as  follows :  1550  cash,  at  the  time  of  making 
the  contract ;  1550  on  the  first  day  of  June,  A.  D.  1861,  and  the  bal- 
ance, $792,  on  the  first  day  of  April,  1862.  Time  was  made  of  the 
essence  of  the  contract.  Appellant  covenanted  that,  on  the  payment 
of  the  principal  and  interest,  as  specified,  he  would,  without  delay, 
convey  all  his  right,  title  and  interest  in  the  premises,  by  deed,  wiOi 
full  covenants  of  warranty.  The  articles  contained  the  proviso  that 
they  were  upon  the  express  condition  that,  in  case  of  failure  of  the 
party  of  the  second  part  (appellee)  in  the  performance  of  all  or 
either  of  the  covenants  on  his  part  to  be  performed,  the  party  of  the 
first  part  (appellant)  should  have  the  right  to  declare  the  confenct 
void,  and  take  immediate  possession  of  the  premises. 

Appellee  then  produced  in  evidence  a  notice,  signed  by  appellant, 
dated  August  2, 1862,  and  served  on  him  about  that  time,  which, 
after  describing  the  contract,  and  reciting  appellee's  &Unre  in 
making  his  payments,  notified  him  that  appellant  declared  the  con- 
tract void  and  terminated. 

From  his  own  testimony,  it  appears  that  appellee  had  paid  only 
part  of  the  installment  of  $550  due  June  1,  A.  D.  1861,  and  no  part 
of  that  of  1792,  due  April  1, 1862.  Nor  did  he  offer  any  excuse  for 
such  default,  or  claim  that  there  was  any  fraud  or  de&ult  on  the 
part  of  appellant,  but  says  he  never  demanded  any  deed  from  hinu 
Under  this  state  of  facts  the  court,  on  behalf  of  plaintiff  below, 
instructed  the  jury: 

"  1.  That  unless  the  contract  between  the  plaintiff  and  defendant, 
offered  in  evidence,  provides  that  the  plaintiff  shall  forfeit  all  that 
he  had  paid  upon  the  rescission  of  said  contract;  and  if  they  shall 
further  believe,«from  the  evidence,  that  defendant  declared  a  foifeii- 
ure  of  said  contract  at  his  option,  under  said  contract,  and  that  said 
oonti'act  had  not  been  rescinded  by  the  plaintiff,  then  there  was  no 
forfeiture  of  the  amount  paid  by  the  plaintiff  to  the  defendant,  and 
plaintiff  has  a  right  of  action  to  recover  back  whatever  he  paid  fco 
defendant  on  said  contract 
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^^  2.  That  if  the  jury  believe^  from  the  eyideace^  that  the  contract 
of  sale  of  the  land  mentioned  in  the  articles  of  agreement  offered 
in  evidence  by  the  plaintiff  was  rescinded  by  the  defendant,  then 
the  plaintiff  can  recover  from  the  defendant  the  sum  of  sums  paid 
upon  said  land.'^ 

These  instructions  base  the  right  of  recovery  upon  the  mere  fact 
of  appellant  having  declared  the  contract  terminated,  without  ref er- 
*  ence  to  any  question  whether  appellee  was  in  fault  or  appellant 
without  fault;  and  which^  for  this  reason,  were  erroneous  and  must 
have  misled  the  jury.  There  is  no  theory  upon  which  this  action 
can  be  sustained,  if  at  all,  except  that  of  an  implied  promise. 

If  appellant  had  violated  the  contract,  or  it  had  been  rescinded 
by  mutual  consent,  then  the  law  would  imply  a  promise  on  his  part 
to  pay  back  the  consideration  received.  Faaon  v.  Mansfield^  2  Mas& 
147;  Seymour  v.  Bennett  14  id.  266. 

But  this  contract  was  not  rescinded  by  mutual  consent.  Appellee 
violated  it,  and  then,  as  a  consequence,  appellant  declared  it  termi- 
nated; and  it  was  no  breach  of  the  contract  on  his  part  to  do  so.  In 
Battle  V.  The  Rocheeter  Oity  Banky  3  Comsi  88,  where  the  contract 
contained  a  similar  provision  and  the  right  was  exercised,  the  court 
said :  "  The  rescission  of  the  contract  in  question  by  the  bank  wai 
not  a  breach  of  it,  but  was  in  pursuance  of  a  provision  contained  in 
it;  and  the  defendants  are  chargeable  with  no  violation  of  it  what- 
ever.'* 

We  believe  it  to  be  a  sound  principle,  supported  alike  by  reason, 
authority  and  good  morals,  that  no  man  can  make  his  own  infrac- 
tion of  his  agreement  the  basis  of  an  implied  undertaking  in  his 
favor,  or  of  an  action  for  money  had  and  received  against  the  other 
party  who  stands  fair  and  innocent.  It  was  upon  this  principle  that 
the  right  of  recovery  was  denied  in  the  case  of  Ketchum  v.  JEvertson, 
13  Johns.  359,  cited  in  the  original  opinion  in  this  case.  **  It  would," 
said  the  court,  ^'be  an  alarming  doctrine  to  hold  that  the  plaintiffs 
might  violate  the  contract,  and,  because  they  chose  to  do  so,  make 
their  own  infraction  of  the  agreement  the  basis  of  an  action  for 
money  had  and  received.  Every  man  who  makes  a  bad  bargain,  and 
has  advanced  money  upon  it,  would  have  the  same  right  to  recover 
it  back  that  the  plaintiffs  have.'' 

In  Oreen  v.  Oreen^  9  Cow.  47,  Ohief  Justice  Savage  reviewed  all 
the  former  cases  in  New  York  on  the  subject,  and  doses  his  review 
by  saying:    ''I  forbear  the  citation  of  more  cases.     I  have  found 
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none  of  a  recoyery,  where  the  party  wishing  to  oongider  the  contract 
rescinded  has  not  shown  a  breach  of  the  contract  on  the  other  side, 
or  what  was  equal  to  if 

The  case  of  Battle  y.  Tfi$  Rochester  Oity  Bank,  6  Barb.  414^ 
inyolyed  the  precise  question  in  the  case  at  bar.  The  contract  con- 
iaif  ed  the  proyiso  that  the  yendors  might  declare  it  yoid  for  default 
of  the  yendee  in  making  his  payments.  Default  was  made,  the 
ri^t  was  exercised,  and  the  yendee  sued  to  recoyer  back  what  he 
had  paid.  Wblls,  J.,  who  deliyered  the  opinion  of  the  court  (and 
it  was  afterward  affirmed  by  the  court  of  appeals,  3  Oomst,  supra), 
said :  **  In  the  case  at  bar  it  is  not  pretended  that  the  defendants 
haye  not  fulfilled  to  the  letter  eyery  part  of  th§  agreement  on  their 
part  to  be  fulfilled,  and  the  plaintifi,  by  his  counsel,  in  his  opening, 
admits  that  he  neglected  to  pay  the  first  of  the  annual  installments 
mentioned  in  the  contract  I  confess  myself  entirely  unable  to  find* 
in  any  elementary  treatise  or  reported  case,  a  principle  reoogniied, 
which  would  allow  the  plaintifi!  to  recoyer. '^ 

Stark  y.  Parker,  2  Pick.  267,  is  a  case  where  the  plaintiff  had 
agreed  to  work  for  the  defendant  a  year  for  $120;  worked  part  of 
the  time,  then  quit  without  any  fault  on  the  part  of  defendant,  and 
sued  upon  a  quantum  meruit  for  what  he  had  done.  Lutoolk,  J., 
in  deliyering  the  opinion  of  the  court,  uses  this  language :  ^  Nothing 
can  be  more  unreasonable  than  that  a  man,  who  deliberately  and 
wantonly  yiolates  an  engagement,  should  be  permitted  to  seek  in  a 
court  of  justice  an  indemnity  from  the  consequences  of  his  yolun- 
tary  act,  and  we  are  satisfied  that  the  law  will  not  allow  if 

Rounds  y.  Baxter^  4  Oreenl.  454,  is  yery  similar  in  its  facts  to  the 
case  of  Xetehum  y.  Evertson,  supra,  and  the  court  there  said:  ''The 
failure  in  the  article  of  performance,  then,  was  owing  to  the  plain- 
tiff's own  fault,  negligence  or  inattention,  and  we  are  to  decide 
whether  the  law,  in  such  circumstances,  will  furnish  him  an 
indemnity  against  the  consequences  of  this  fault,  negligence  or 
inattention.  It  is  a  proyerbial  principle  that  a  man  is  not  per- 
mitted, in  a  court  of  justice,  to  take  adyantage  of  his  own  wrong  of 
neglect.  The  principle  is  founded  in  the  highest  reason.  The 
defendant  neyer  made  an  express  promise  to  repay  the  money  in 
question,  and  why  should  the  law  imply  one  in  fayor  of  a  man  who 
has  yiolated  his  contract  on  the  part  of  one  who  stands  Uii  and 
innocent  ?  If  a  man  giyes  his  neighbor  $100,  he  cannot  by  law 
recoyer  it  back;  no  promise  of  repayment  is  implied,  and  when  th« 
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plaintiff  concluded  not  to  perform  his  contract^  but  abandon  it»  we 
must  consider  him  as  waiving  all  claim  to  what  he  had  paid,  aa 
much  as  if  he  had  given  it  without  any  pretense  of  consideration 
received.** 

In  the  case  of  Hansbrough  v.  Peeh^  in  the  supreme  court  of  the 
United  States,  the  contract  contained  a  similar  power,  and  also  a 
clause  authorizing  the  vendor  to  retain  such  purchase-money  as  had 
been  paid.  The  court,  however,  does  not  place  the  decision  upon 
that  ground;  because,  that  being  a  case  in  chancery,  such  a  clause, 
if  it  operated  as  mere  forfeiture,  would  receive  but  little  counte« 
nance  from  a  court  of  equity.  But  recognizing  the  rule  as  laid  down 
in  Ketohum  v.  Evertson^  supra^  the  court  said:  ''And  no  rule  in 
respect  to  the  contract  is  better  settled  than  this :  That  the  party 
who  has  advanced  money  or  done  an  act  in  part  performance  of  the 
agreement,  and  then  stops  short  and  refuses  to  proceed  to  its  ulti- 
mate conclusion,  the  other  party  being  ready  and  willing  to  proceed 
and  fulfill  all  his  stipulations  according  to  the  contract,  will  not  be 
permitted  to  recover  back  what  has  been  advanced  or  done.''  6 
WaU. 

The  cases  of  Smith  v.  Laimif  and  Same  v.  PotoeU,  26  HL  896^  axe 
in  perfect  harmony  with  the  principles  above  enunciated.  There 
the  vendor  was  in  fault,  and  the  vendees  were  not  The  first  tiiree 
payments  had  been  made  and  accepted,  and,  if  not  made  in  time, 
the  vendor  had  made  no  objection;  but,  when  the  time  came  ta 
make  the  last  payment,  he  refused  to  convey,  declared  his  inability 
to  convey  a  good  title  for  the  reason  that  he  had  none  and  never 
had,  and  the  court  said:  ''Then  it  appeared  that  the  vendor  was  not 
entitled  to,  and  could  not  receive,  the  purchase-money,  and  he  had 
no  right  to  claim  a  tender  of  money  which  he  had  no  right  to  re- 
ceive. The  purchaser  had  a  right  to  repudiate  the  contracts  as 
forfeited  by  the  vendor,  or  rather,  as  never  having  been  rightfully 
executed  by  him,  because  he  had  no  right  to  make  them.  The 
plaintifb  had  a  right  to  say,  you  have  received  our  money  wrong- 
fully, and  even  fraudulently,  and  you  must  pay  it  back  to  us  as  if 
you  had  never  made  these  contracts,  which  you  cannot  perform,  and 
which  you  should  never  have  made." 

So  of  the  case  of  Oehr  v.  Hagermany  26  IlL  438.  The  right  of 
rescicsion  on  the  part  of  the  vendee  was  based  upon  an  alleged 
breach  of  the  contract  by  the  vendor.  And  so  far  from  recognizing 
the  right  of  a  vendee  who  had  made  part  performance  and  the» 
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sto])ped  short  and  refused  to  go  further,  the  court  said:  ^  The  plain* 
tiff,  before  he  could  rescind,  was  bound  to  restore  the  property,  or  at 
least  offer  to  restore  it,  to  the  defendant,  after  having  performed  er 
offered  to  perform  his  part  of  the  agreement"  This  is  far  from 
recognizing  the  doctrine  that  the  vendee  may  violate  the  agreement 
on  his  part,  and  recover  of  the  vendor  what  has  been  paid,  even 
though  the  latter  has  not  violated  any  part  of  his  agreement 

The  case  of  Murphy  v.  Lockwood,  21  HI.  611,  is  cited  to  show 
that  appellant,  in  the  case  at  bar,  could  not  declare  the  contract 
forfeited  without  a  return  of  what  had  been  paid.  A  single  sentence 
from  the  opinion  of  the  court  will  show  that  the  contract  in  that 
case  was  essentially  different :  "  Another  objection  equally  &tal  to 
the  offer  of  performance  by  the  vendor  is  found  in  the  fact  that  the 
contract  nowhere  imposes  a  forfeiture  on  default  in  any  of  the  pay- 
ments; and,  therefore,  the  vendor,  before  he  could  rescind,  should 
put  tlie  vendee  in  the  same  condition  as  before  the  making  of  the 
contract.'* 

The  absence  of  a  provision  in  the  contract  making  the  time  of 
performance  or  punctuality  in  the  payments  an  essential  condition, 
and  of  one  authorizing  the  vendor  to  declare  it  forfeited  for  a  faQ- 
nrc  to  make  punctual  payments,  is  specifically  noticed  in  this 
opinion,  and  constitutes  an  essential  distinction  between  that  case 
and  the  one  at  bar.  Courts  of  law  are  not  to  amend  or  alter  the 
contracts  of  parties;  and  where  they  agree,  in  unambiguouB  lan- 
guage, that,  in  case  of  a  failure  of  the  vendee  to  make  his  payments 
at  tlie  specified  time,  the  vendor  may  declare  the  contract  forfeited, 
we  are  unable  to  perceive  upon  what  principle  the  courts  can  super- 
add a  condition  which  the  parties  themselves  did  not  see  fit  to  im- 
pose. There  is  no  question  as  to  the  general  principle  that  where 
the  parties  have  not  themselves  prescribed  the  right  of  rescission 
and  the  circumstances  under  which  it  may  be  exercised,  restoration 
must  be  made.  All  of  the  other  cases  cited  by  appellee's  counsel 
are  of  this  latter  class.  And  none  of  them  tend  to  support  the 
position  that  a  vendee  shall  be  permitted  in  a  court  of  justice  to 
obtain  indemnity  against  the  consequences  of  his  own  mere  default 

From  tlie  authorities  above  cited,  and  others  of  like  weight  and 
respectability,  we  may  deduce  these  rules:  Where  the  vendee  enters 
n])on  the  performance  of  such  a  contract,  and,  paying  part  of  the 
purchase-money,  makes  default  which  is  inexcusable,  and  the  vendor, 
boino;  without  fault,  exercises  the  right  given  by  the  contract  of 


SEPTEMBER  TERM,  1870.  689 

Wlieelsr  ▼.  Mather. 

declaring  the  same  tenninated^  and  in  so  doing  acts  fairly  and  within 
the  scope  of  the  power,  then  no  action  can  be  maintainad  by  the 
vendee  to  recoyer  back  what  he  has  paid.  But  a  vendor,  who  is 
himself  in  fault,  for  fraud  or  violation  of  his  contract,  cannot  exer- 
cise the  power  so  given  without  making  restoration  of  what  he  lias 
received  under  it.  In  such  case  the  law  would  imply  a  promise  to 
repay  the  purchase-money  received,  and  the  equitable  action  for 
money  had  and  received  lie  to  recover  it 

We  do  not,  however,  hold,  or  mean  to  be  understood  as  holding 
that  these  rules  cover  the  entire  subject-matter.  There  may  be  cases 
where  a  vendee,  chargeable  with  a  technical  default  under  such  a 
contract,  might,  under  particular  droumstanoes,  be  entitled  to  other 
relief,  as  in  a  case  where  he  had  paid  a  large  portion  of  the  purchase- 
money,  made  valuable  improvements  upon  the  property,  and  his 
default  was  the  result  of  fraud,  accident  or  mistime;  or  the  vendor 
should  attempt  to  exercise  the  power  of  jforf  eiture  in  a  case  not  fiurly 
within  its  scope ;  or  unfairly  and  oppressively,  with  the  view  of  taking 
an  undue  advantage  of  the  vendee  by  a  forfeiture  of  payments  and 
improvements;  and  in  all  other  cases  falling  within  the  principles 
by  which  coui-ts  of  equity  are  governed,  the  vendee  may  resort  to 
such  court  to  restrain  the  act  of  the  vendor,  if  about  to  be  done  or, 
if  accomplished,  to  set  it  aside,  and  to  have  the  equities  of  the  par- 
ties arising  from  their  relations  adjusted  according  to  the  circum- 
stances of  each  case. 

The  esse  at  bar  presents  no  grounds  for  the  action  for  money  had 
and  received,  or  relief  in  equity,  within  any  of  the  above  rules.  The 
judgment  of  the  court  below  must,  therefore,  be  reversed  and  the 
cause  remanded* 


Scott,  J.,  delivered  a  dissenting  opini<m  in  which  Lawbsvob,  0. 
J.,  concurred. 
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Ohioaoo  and  Nobthwesterk  Railway  Oo^  appellant,  r.  Ths 

People  ex  reL  IIempstead. 

(S6I1L88B.) 

BaUroad  Company  —  mandamui  to  compel  dMferif  ofJMffhi. 


Although  a  railway  oompanj  cannot  be  compelled  to  deUyer  freight  bejond  lie 
own  line,  simply  because  there  are  connecting  tracks  over  which  it  might 
pass  bj  paying  track  service,  but  which  it  has  never  made  a  part  of  its  own 
line,  yet  a  writ  of  mandamus  will  lie  compelling  the  company  to  deliver  at 
an  elevator  situated  upon  tracks  operated  in  common  with  other  companiee, 
notwithstanding  the  delivery  may  be  at  an  additional  expense,  and  the  com- 
pany may  have  contracted  with  other  elevators  for  exclusive  delivery  to 
them. 

AppLiOATioir  for  a  mandammu    The  opinion  states  the  case. 
Jomee  H.  Howe,  for  appellant 
Oondy  S  Ohanikry  for  appellees. 

Lawbekce,  0.  J.  This  was  an  application  for  a  mandamns,  on 
the  relation  of  the  owners  of  the  Illinois  river  eleyator,  a  grain  ware- 
house in  the  city  of  Chicago,  against  the  Chicago  and  Northwestern 
Bailroad  Company.  The  relators  seek  by  the  writ  to  compel  the 
railway  company  to  deliver  to  said  elevator  whatever  grain  in  bulk 
may  be  consigned  to  it  upon  the  line  of  its  road.  There  was  a  retan 
duly  made  to  the  alternative  writ,  a  demurrer  to  the  return,  and  a 
judgment  j^ro/orma  upon  the  demurrer,  directing  the  issuing  of  a 
peremptory  writ.  From  that  judgment  the  railway  company  has 
prosecuted  an  appeal. 
The  facts  as  presented  by  the  record  are  briefly  as  follows : 
The  company  has  freight  and  passenger  depots  on  the  west  side 
of  the  north  branch  of  the  Chicago  river,  north  of  Einzie  street, 
for  the  use,  as  we  understand  the  record  and  the  maps  which  are 
made  a  part  thereof,  of  the  divisions  known  as  the  Wisconsin  and 
Milwaukee  division  of  the  road,  runnmg  in  a  north-westerly  direc- 
tion. It  also  has  dejiots  on  the  east  side  of  the  nor^h  branch,  for 
the  use  of  the  Galena  division,  running  westerly,  it  has  also  a 
depot  on  the  south  branch,  near  Sixteenth  street,  wuich  it  roaohea 
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by  a  track  diverging  from  the  Galena  IL  e,  on  the  west  side  of  the 
city.  The  map  indicates  a  line  running  north  from  Sixteenth  street 
the  entire  length  of  West  Water  street,  but  wo  do  not  understand 
the  relators  to  claim  their  elevator  should  be  approached  by  this 
line,  as  the  respondent  has  no  interest  in  this  line  south  of  Van 
Buren  street. 

Under  an  ordinance  of  this  city,  passed  August  10,  1858,  the 
Pittsburgh,  Fort  Wayne  and  Chicago  company,  and  the  Chicago, 
St.  Paul  and  Fond  Du  Lac  company  (now  merged  in  the  Chicago 
and  Northwestern  company),  constructed  a  track  on  West  Water 
street,  from  Van  Buren  street  north  to  Kinzie  street,  for  the  pur- 
pose of  forming  a  connection  between  the  two  roads.  The  Pitts- 
burgh, Fort  Wa3me  and  Chicago  company  laid  the  track  from  Van 
Buren  to  Randolph  street,  and  the  Chicago,  Si  Paul  and  Fond  Du 
Lac  company  that  portion  of  the  track  from  Randolph  north  to  its 
own  depot.  Tliese  different  portions  of  the  track  were,  however, 
constructed  by  these  two  companies,  by  an  arrangement  between 
themselves,  the  precise  character  of  which  does  not  appear,  but  it  is 
to  be  inferred  from  the  record  that  they  have  a  common  right  to  the 
use  of  the  track  from  Van  Buren  street  to  Kinzie,  and  do,  in  fact, 
use  it  in  common.  The  elevator  of  the  relators  is  situated  south  of 
Randolph  street  and  north  of  Van  Buren,  and  is  connected  with  the 
main  track  by  a  side  track  laid  by  the  Pittsburgh  company,  at  the 
request  and  expense  of  the  ownei-s  of  the  elevator,  and  connected  at 
each  end  with  the  main  track. 

Since  the  10th  of  August,  1866,  the  Chicago  and  Northwestern 
company,  in  consequence  of  certain  arrangements  and  agreements 
on  and  before  that  day  entered  into  between  the  company  and  the 
owners  of  certain  elevators  known  as  the  Galena,  Northwestern, 
Munn  &  Scott,  Union,  City,  Hunger  and  Armor,  and  Wheeler,  has 
refused  to  deliver  grain  in  bulk  to  any  elevator  except  those  above 
named.  There  is  also  in  force  a  rule  of  the  company,  adopted  in 
1864,  forbidding  the  carriage  of  grain  in  bulk  if  consigned  to  any 
particular  elevator  in  Chicago,  thus  reserving  to  itself  the  selection 
of  the  warehouse  to  which  the  grain  should  be  delivered.  The  rule 
also  provides  that  grain  in  bags  shall  be  charged  an  additional  price 
for  transportation.    This  rule  is  still  in  force. 

The  situation  of  these  elevators,  to  which  alone  the  company  will 
deliver  grain,  is  as  follows :  The  North weste  rn  is  situated  near  the 
depot  of  the  Wisconsin  division  of  the  road  north  of  Kinzie  street; 
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the  Mann  &  Scott  on  Weat  Water  street^  between  the  eleyator  of 
relators  and  Kinzie  street;  the  Union  and  City  near  Sixteenth  street, 
&n<?  approached  only  by  the  track  diverging  from  the  Galena  diTis- 
i  )r  on  the  west  side  of  the  city,  already  mentioned;  and  the  others 
{.le  on  the  east  side  of  the  north  branch  of  the  Chicago  river.  The 
Mqdii  &  Scott  elevator  can  be  reached  only  by  the  line  laid  on  West 
Water  street  nnder  the  city  ordinance  already  mentioned ;  and  the 
elevator  of  relators  is  reached  in  the  same  way,  being  abont  f onr  and 
a  half  blocks  further  sonth.  The  line  of  the  Galena  division  of  the 
road  crosses  the  line  on  West  Water  street  at  nearly  a  right  angle, 
and  thence  crosses  the  North  Branch  on  a  bridge.  It  appears  by  the 
return  to  the  writ  that  a  car  coming  into  Chicago  on  the  Galena 
division,  in  order  to  reach  the  elevator  of  relators,  would  have  to  be 
taken  by  a  draw-bridge  across  the  river  on  a  single  track,  over  whidi 
the  great  mass  of  the  business  of  the  Galena  division  is  done,  then 
backed  across  the  river  again  upon  what  is  known  as  the  Milwaukee 
division  of  respondent's  road,  thence  taken  to  the  track  on  West 
Water  street,  and  the  cars,  when  unloaded,  could  only  be  taken  back 
to  the  Galena  division  by  a  simUar,  but  reversed,  process,  thus 
necessitating  the  passage  of  the  draw-bridge,  with  only  a  single  line, 
four  times,  and,  as  averred  in  the  return,  subjecting  the  company 
to  great  loss  of  time  and  pecuniary  damage  in  the  delay  that  would 
be  caused  to  its  regular  trains  and  business  on  that  division. 

This  seems  so  apparent  that  it  cannot  be  fairly  claimed  the  eleva- 
tor of  relators  is  upon  the  line  of  the  Galena  division,  in  any  snob 
sense  as  to  make  it  obligatory  upon  the  company  to  deliver  upon 
West  Water  street  freight  coming  over  that  division  of  the  road. 
The  doctrine  of  T^ie  Vincent  case,  in  49  IH,  was,  that  a  railway 
company  must  deliver  grain  to  any  elevator  which  it  had  allowed, 
by  a  switch,  to  be  connected  with  its  own  line.  This  rule  has  been 
re-affirmed  in  an  opinion  filed  at  the  present  t^m,  in  the  case  of 
17ie  People  ex  reL  Hempstead  v.  The  Chicago  and  Alton  Railroad  Co^ 
55  111.  95.  But  in  the  last  case  we  have  also  held  that  a  railway 
company  cannot  be  compelled  to  deliver  beyond  its  own  line,  simply 
because  there  are  connecting  tracks  over  which  it  might  pass  >iy 
{laying  track  service,  but  which  it  has  never  made  a  part  of  its  own 
line  by  use. 

So  far  as  we  can  judge  from  this  record,  and  the  maps  showing 
the  railway  lines  and  connections,  filed  as  a  part  thereof,  the  Wis- 
consin and  Milwaukee  di  /isions,  running  north-west,  and  the  Galena 
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dirision,  running  west,  though  belonging  to  the  same  corporation 
and  having  a  common  name,  are,  for  the  purposegf  of  transportation, 
substantially  different  roads,  constructed  under  different  charters^ 
and  the  track  on  West  Water  street  seems  to  hare  been  laid  for  the 
convenience  of  the  Wisconsin  and  Milwaukee  divisions.  It  would 
be  a  harsh  and  unreasonable  application  of  the  rule  announced  in 
Tlie  Vincent  case,  and  a  great  extension  of  the  rule  beyond  any  thing 
said  in  that  case,  if  we  were  to  hold  that  these  relators  could  compel 
the  company  to  deliver,  at  their  elevator,  grain  which  has  been 
transported  over  the  Galena  division,  merely'  because  the  delivery  is 
physically  possible,  though  causing  great  expei\se  to  the  company 
and  a  great  derangement  of  its  general  I  nsiness,  and  though  the 
track  on  West  Water  street  is  not  used  by  the  company  in  connec- 
tion with  the  business  of  the  Galena  division. 

What  we  have  said  disposes  of  the  case  so  far  as  relates  to  the 
delivery  of  grain  coming  over  the  Galena  division  of  respondent's  - 
road.    As  to  such  grain  the  mandamus  should  not  have  been 
awarded. 

When,  however,  we  examine  the  record  as  to  the  connection 
between  the  relators'  elevator  and  the  Wisconsin  and  Milwaukee 
divisions  of  respondent's  road,  we  find  a  very  different  state  of 
facts.  The  track  on  West  Water  street  is  a  direct  continuation  of 
the  line  of  the  Wisconsin  and  Milwaukee  division;  cars  coming  on 
this  track  from  these  divisions  do  not  cross  the  river.  The  Munn 
&  Scott  elevator,  to  which  the  respondent  delivers  grain,  is,  aa 
already  stated,  upon  a  side  track  connected  with  this  track.  The 
respondent  not  only  uses  this  track  to  deliver  grain  to  the  Munn  & 
Scott  elevator,  but  it  also  delivers  lumber  and  other  freight  upon 
this  track,  thus  making  it  not  only  legally,  but  actually,  by  positive 
occupation,  a  part  of  its  road.  The  respondent,  in  its  return, 
admits,  in  explicit  terms,  that  it  has  an  equal  interest  with  the 
Pittsburg,  Port  Wayne  and  Chicago  railroad  in  the  track  laid  in 
West  Water  street.  It  also  admits  its  use,  and  the  only  allegation 
made  in  the  return  for  the  purpose  of  showing  any  diflSculty  in 
delivering  to  relators'  elevator  the  grain  consigned  thereto  from  the 
WisconsiiTand  Milwaukee  divisions,  is  that  those  divisions  connect 
with  the  line  on  West  Water  street  only  by  a  single  track,  and  that 
respondent  cannot  deliver  bulk  grain  or  other  freight  to  the  eleva- 
tor of  relators,  even  from  those  divisions,  without  large  additional 
expense,  caused  by  the  loss  of  the  use  of  motive  power,  hibor  of 
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serT&ntSy  and  loss  of  use  of  cars^  while  the  same  are  being  deliyered 
and  unloaded  at  said  elevator  and  brought  back.  As  a  reason  foi 
noix-delivery  on  the  ground  of  difficulty,  this  is  simply  friTolons. 
The  expense  caused  by  the  loss  of  the  use  of  motiye  power,  labor 
and  cars,  while  the  latter  are  being  taken  to  their  place  of  destina- 
tion and  unloaded,  is  precisely  the  expense  for  which  the  company 
is  paid  its  freight  It  has  constructed  this  line  on  West  Water 
street  in  order  to  do  the  very  work  which  it  now,  in  general  terms, 
pronounces  a  source  of  large  additional  expense;  yet  it  does  not 
find  the  alleged  additional  expense  an  obstacle  in  the  way  of  deUr- 
ering  grain  upon  this  track  at  the  warehouse  of  Munn  &  Scott,  or 
delivering  other  freights  to  other  persons  than  the  relators.  Indeed, 
it  seems  evident,  from  the  diagrams  attached  to  the  record,  that 
three  of  the  elevators,  to  which  the  respondent  delivers  grain,  are 
moi*e  difficult  of  access  than  that  of  the  relators,  and  three  of  the 
others  have  no  appreciable  advantage  in  that  respect,  if  not  placed 
at  a  decided  disadvantage,  by  the  fact  that  they  can  be  reached  only 
by  crossing  the  river. 

We  presume,  however,  from  the  argument,  that  the  respondent's 
counsel  place  no  reliance  upon  this  allegation  of  additional  expense, 
BO  far  as  the  Wisconsin  and  Milwaukee  divisions  are  concerned. 
They  rest  the  defense  on  the  contracts  made  between  the  company 
and  the  elevators  above  named,  for  exclusive  delivery  to  the  latter, 
to  the  extent  of  their  capacity.  This  brings  us  to  the  most  import- 
ant question  in  the  case.  Is  a  contract  of  this  character  a  valid 
excuse  to  the  company  for  refusing  to  deliver  grain  to  an  elevator, 
upon  its  lines  and  not  a  party  to  the  contract,  to  which  such  grain 
has  been  consigned  ? 

In  the  oral  argument  of  this  case  it  was  claimed,  by  counsel  for 
the  respondent,  that  a  railway  company  was  a  mere  private  corpora- 
tion, and  that  it  was  the  right  and  duty  of  its  directors  to  conduct 
its  business  merely  with  reference  to  the  pecuniary  interests  of  the 
stockholders.  The  printed  arguments  do  not  go  to  this  extent,  in 
terms,  but  they  are  colored  throughout  by  the  same  idea,  and  in  one 
of  them  we  find  counsel  applying  to  the  supreme  court  of  the  United 
States,  and  the  supreme  court  of  Pennsylvania,  language  of  severe, 
and  almost  contemptuous,  disparagement,  because  those  tribunala 
have  said,  that  ^'  a  common  carrier  is  in  the  exercise  of  a  sort 
of  inXilic  office."  JV.  /.  Steam  Nav.  Co.  v.  Merch.  Bank.  6  Uow. 
381 ;  Sanford  v.  Railroad  Co.,  24  Penn.  380.    If  the  language  i« 
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not  critically  accurate,  perhaps  we  can  pardon  these  courts^  when  we 
find  that  substantially  the  same  language  was  used  by  Lord  Holt, 
in  Coggs  t.  Bernardj  2  Ld.  RayuL  909,  the  leading  case  in  all  our 
books  on  the  subject  of  bailments.  The  language  of  that  case  is, 
that  the  common  carrier  ^^  exercises  a  public  employment.'' 

We  shall  engage  in  no  discussion  in  regard  to  names.  It  is  imma- 
uria.  whether  or  not  these  corporations  can  be  properly  said  to  be 
lH  the  exercise  of  **  a  sort  of  public  office,''  or  whether  they  are  to 
be  styled  private,  or  quasi  public  corporations.  Certain  it  is,  that 
they  owe  some  important  duties  to  the  public,  and  it  only  concerns 
us  now  to  ascertain  the  extent  of  these  duties  as  regards  the  case 
made  upon  this  record. 

It  is  admitted  by  respondent's  counsel,  that  railway  companies  are 
common  carriers,  though  OTen  that  admission  is  somewhat  grudg- 
ingly made.  Regarded  merely  as  a  common  carrier  at  common  law, 
and  independently  of  any  obligations  imposed  by  the  acceptance  of 
its  charter,  it  would  owe  important  duties  to  the  public,  from  which 
it  could  not  release  itself,  except  with  the  consent  of  eyery  person 
who  might  call  upon  it  to  perform  them.  Among  these  duties,  as 
well  defined  and  settled  as  any  thing  in  the  law,  was  the  obligation 
to  receive  and  carry  goods,  for  all  persons  alike,  without  injrrioui 
discrimination  as  to  terms,  and  to  deliver  them  in  safety  to  the  con- 
signee, unless  prevented  by  the  act  of  Ood  or  the  public  enemy. 
These  obligations  grew  out  of  the  relation  voluntarily  assumed  by 
the  carrier  toward  the  public,  and  the  requirements  of  public  policy, 
and  so  important  have  they  been  deemed,  that  eminent  judges  have 
often  expressed  their  regret  that  common  carriers  have  ever  been 
permitted  to  vary  their  common-law  liability,  even  by  a  special  con- 
tract with  the  owner  of  the  goods. 

Regarded,  then,  merely  as  a  common  carrier  at  common  law,  the 
respondent  should  not  be  permitted  to  say,  it  will  deliver  goods  at 
the  warehouse  of  A  and  B,  but  will  not  deliver  at  the  warehouse  of 
0,  the  latter  presenting  equal  facilities  for  the  discharge  of  freight, 
and  being  accessible  on  respondent's  line. 

But  railway  companies  may  well  be  regarded  as  under  a  higher 
obligation,  if  that  were  possible,  than  that  imposed  by  the  common 
bw,  to  discharge  their  duties  to  the  public  as  conmion  carriers  fairly 
and  impartially.  As  has  been  said  by  other  courts,  the  State  has 
endowed  them  with  something  of  its  own  sovereignty,  in  giving 
them  the  right  of  eminent  domain.    By  virtue  of  this  power,  they 
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take  the  lands  of  the  cituen  againflt  his  will  and  can,  if  need  be, 
demolish  his  house.  Is  it  supposed  these  great  powers  were  gnmted 
merely  for  the  private  gain  of  the  corporators  ?  On  the  contrary, 
we  all  know  the  companies  were  created  for  the  public  good. 

The  object  of  the  legislature  was  to  add  to  the  means  of  travel 
and  commerce.  If,  then,  a  common  carrier  at  common  law  came 
under  obligations  to  the  public  from  which  he  could  not  discharge 
himself  at  his  own  volition,  still  less  should  a  railway  company  be 
permitted  to  do  so,  when  it  was  created  for  the  public  benefit  and 
has  received  from  the  public  such  extraordinary  privileges.  Bailway 
charters  not  only  give  a  perpetual  existence  and  great  power,  but 
they  have  been  constantly  recognized  by  the  courts  of  this  country 
as  contracts  between  the  companies  and  the  State,  imposing  recip- 
rocal obligations. 

The  courts  have  always  been,  and  we  trust  always  will  be,  ready 
to  protect  these  companies  in  their  chartered  rights,  but»  on  the 
other  hand,  we  should  be  equally  ready  to  insist  that  they  perform 
faithfully  to  the  public  those  duties  which  were  the  object  of  their 
chartered  powers. 

We  are  not,  of  course,  to  be  understood  as  saying  or  intimating, 
that  the  legislature,  or  the  courts,  may  require  from  a  railway  com- 
pany the  performance  of  any  and  all  acts  that  might  redound  to  the 
public  benefit,  without  reference  to  the  pecuniary  welfare  of  the 
company  itself.  We  held,  simply,  that  it  must  perform  all  those 
duties  of  a  common  carrier  to  which  it  knew  it  would  be  liable 
when  it  sought  and  obtained  its  charter,  and  the  fact  that  the 
public  has  bestowed  upon  it  extraordinary  powers  is  but  an  addi- 
tional reason  for  holding  it  to  a  complete  performance  of  its  obli- 
gations. 

The  duty  sought  to  be  enforced  in  this  proceeding,  is  the  delivery 
of  grain  in  bulk  to  the  warehouse  to  which  it  is  consigned,  such 
warehouse  being  on  the  line  of  the  respondent's  road,  with  facilities 
for  its  delivery  equal  to  those  of  the  other  warehouses  at  which  the 
company  does  deliver,  and  the  carriage  of  grain  in  bulk  being  a  part 
of  its  regular  business.  This,  then,  is  the  precise  question  decided 
in  The  Vincent  casey  49  HI.  ,  and  it  is  unnecessary  to  repeat  what 
was  there  said.  We  may  remark,  however,  that,  as  the  argument  of 
a)unsel  necessarily  brought  that  case  under  review,  and  as  it  was 
decided  before  the  reorganization  of  this  court  under  the  new  con- 
ititntion,  the  court  as  now  constituted  has  re-examined  that  decision, 
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and  fully  concura  therein.  That  case  is  really  decisive  of  the  present, 
so  far  as  respects  grain  transported  on  the  Wisconsin  and  Milwaukee 
divisions  of  respondent's  road.  The  only  difference  between  this 
and  the  Vincent  case  is,  in  the  existence  of  the  contract  for  exclusive 
delivery  to  the  favored  warehouses,  and  this  contract  can  have  no 
eSect  when  set  up  against  a  person  not  a  party  to  it,  as  an  excuse 
for  not  performing  toward  such  person  those  duties  of  a  common 
carrier  prescribed  by  the  common  law,  and  declared  by  the  statute 
of  the  State. 

The  contract  in  question  is  peculiarly  objectionable  in  its  char- 
acter, and  peculiarly  defiant  of  the  obligations  of  the  respondent  to 
the  public  as  a  common  carrier.  If  the  principle  implied  in  it  were 
conceded,  the  railway  companies  of  the  State  might  make  similar 
contracts  with  individuals  at  every  important  point  upon  their  lines, 
and  in  regard  to  other  articles  of  commerce  besides  grain,  and  thus 
subject  the  business  of  the  State  almost  wholly  to  their  control,  as  a 
means  of  their  own  emolument.  Instead  of  making  a  contract  with 
several  elevators,  as  in  the  present  case,  each  road  that  enters  Chicago 
might  contract  with  one  alone,  and  thus  give  to  the  owner  of  such 
elevator  an  absolute  and  complete  monopoly  in  the  handling  of  all 
the  grain  that  might  be  transported  over  such  road.  So  too,  at  every 
important  town  in  the  interior,  each  road  might  contract  that  all 
the  lumber  carried  by  it  should  be  consigned  to  a  particular  yard. 
How  injurious  to  the  public  would  be  the  creation  of  such  a  system 
of  organized  monopolies  in  the  most  important  articles  of  commerce, 
claiming  existence  under  a  perpetual  charter  from  the  State,  and,  by 
the  sacredness  of  such  charter,  claiming  also  to  set  the  legislative 
will  itself  at  defiance,  it  is  hardly  worth  while  to  speculate.  It 
would  be  difficult  to  exaggerate  the  evil  of  which  such  a  system 
would  be  the  cause,  when  fully  developed,  and  managed  by  unscru- 
pulous hands. 

Can  it  be  seriously  doubted  whether  a  contract,  involving  such  a 
principle  and  such  results,  is  in  conflict  with  the  duties  which  the 
company  owes  to  the  public  as  a  common  carrier  ?  The  fact  that  a 
contract  has  been  made  is  really  of  no  moment,  because,  if  the  com« 
pany  can  bind  the  public  by  a  contract  of  this  sort,  it  can  do  tho 
same  thing  by  a  mere  regulation  of  its  own,  and  say  to  these  relators 
that  it  will  not  deliver  at  their  warehouse  the  grain  consigned  to 
them,  because  it  prefers  to  deliver  it  elsewhere.  The  contract,  if 
vicious  in  itself  so  far  from  excusing  the  road,  only  shows  that  the 
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policy  of  deliyering  grain  exclosiyely^  at  its  chosen  warehouses,  is  a 
deliberate  policy  to  be  followed  for  a  term  of  years,  during  which 
these  contracts  run.    . 

It  is,  however,  urged  very  strenuously  by  counsel  for  the  respond- 
ent, that  a  common  carrier,  in  the  absence  of  contract^  is  bound  to 
carry  and  deliver  only  according  to  the  custom  and  usage  of  his 
bnsiness;  that  it  depends  upon  himself  to  establish  such  custom  and 
usage;  and  that  the  respondent,  never  having  held  itself  out  as  a 
carrier  of  grain  in  bulk,  except  upon  the  condition  that  it  may  itaeli 
choose  the  consignee,  this  has  become  the  custom  and  usage  of  its 
business,  and  it  cannot  be  required  to  go  beyond  this  limit  In 
answer  to  this  position,  the  fact  that  the  respondent  has  derived  its 
life  and  powers  from  the  people,  through  the  legislature,  comes  in 
with  controlling  force.  Admit,  if  the  respondent  were  a  private 
association,  which  had  established  a  line  of  wagons  for  the  purpose 
of  carrying  grain  from  the  Wisconsin  boundary  to  the  elevator  of 
Munn  &  Scott,  in  Chicago,  and  had  never  offered  to  carry  or  deliver 
it  elsewhere,  that  it  could  not  be  compelled  to  depart  from  the  cus- 
tom or  usage  of  its  trade.  Still  the  admission  does  not  aid  the 
respondent  in  this  case.  In  the  case  supposed,  the  carrier  would 
establish  the  terminal  points  of  his  route  at  his  own  discretion,  and 
could  change  them  as  his  interests  might  demand.  He  offers  him- 
self to  the  public  only  as  a  common  carrier  to  that  extent,  and  he 
can  abandon  his  first  line  and  adopt  another  at  his  own  volition.  If 
he  should  abandon  it,  and,  instead  of  offering  to  carry  grain  only  to 
the  elevator  of  Munn  &  Scott,  should  offer  to  carry  it  generally  to 
Chicago,  then  he  would  clearly  be  obliged  to  deliver  it  to  any  con- 
signee in  Chicago  to  whom  it  might  be  sent,  and  to  whom  it  could 
be  delivered,  the  place  of  delivery  being  upon  his  line  of  carriage. 

In  the  case  before  us,  admitting  the  position  of  counsel  that  a 
common  carrier  establishes  his  own  line  and  terminal  points,  the 
question  arises,  at  what  time  and  how  does  a  railway  company  estab- 
lish them  ?  We  answer,  when  it  accepts  from  the  legislature  the 
charter  which  gives  it  life,  and  by  virtue  of  such  acceptance.  That 
is  the  point  of  time  at  which  its  obligations  begin.  It  is  then  that 
it  holds  itself  out  to  the  world  as  a  common  carrier,  whose  business 
will  begin  as  soon  as  the  road  is  constructed  upon  the  line  which 
the  charter  has  fixed.  Suppose  this  respondent  had  asked  from  the 
legislature  a  charter  authorizing  it  to  carry  grain  in  bulk,  to  be  deliv- 
ered only  at  the  elevator  of  Munn  ft  Scott,  and  nowhere  else  in  the 
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city  of  Ohicago.  Can  any  one  suppose  such  charter  would  have 
been  granted?  The  supposition  is  preposterous.  But,  instead  of  a 
charter  making  a  particular  elevator  the  terminus  and  place  of  deliv- 
ery^ the  legislature  granted  one  which  made  the  city  of  Chicago 
itself  the  terminus^  and  when  this  charter  was  accepted  there  at 
once  arose,  on  the  part  of  the  respondent,  the  corresponding  obliga- 
tion to  deliver  grain  at  any  point  within  the  city  of  Chicago,  upon 
its  lines,  with  suitable  accommodations  for  receiving  it,  to  which 
such  grain  might  be  consigned.  Perhaps  grain  in  bulk  was  not  then 
carried  in  cars,  and  elevators  may  not  have  been  largely  introduced. 
But  the  charter  was  granted  to  promote  the  conveniences  of  com- 
merce, and  it  is  the  constant  duty  of  the  respondent  to  adapt  its 
agencies  to  that  end.  When  these  elevators  were  erected  in  Chicago, 
to  which  the  respondent's  line  extended,  it  could  only  carry  out  the 
obligations  of  its  charter  by  receiving  and  delivering  to  each  eleva- 
tor whatever  grain  might  be  consigned  to  ifc,  and  it  is  idle  to  say 
such  obligation  can  be  evaded  by  the  claim  that  such  delivery  has 
not  been  the  custom  or  usage  of  respondent.  It  can  be  permitted 
to  establish  no  custom  inconsistent  with  the  spirit  and  object  of  its 
charter. 

It  is  claimed  by  counsel  that  the  charter  of  respondent  authorizes 
it  to  make  such  contracts  and  regulations  as  might  be  necessary  in 
the  transaction  of  its  busines&  But  certainly  we  cannot  suppose 
the  legislature  intended  to  authorize  the  making  of  such  rules  or 
contracts  as  would  defeat  the  very  object  it  had  in  view  in  granting 
the  charter.  The  company  can  make  such  rules  and  contracts  as  it 
pleases,  not  inconsistent  with  its  duties  as  a  common  carrier,  but  it 
can  go  no  further,  and  any  general  language  which  its  charter  may 
contain  must  necessarily  be  construed  with  that  limitation.  In  the 
case  of  The  Oity  of  Chicago  v.  Rumpffy  45  111.  94,  this  court  held  a 
clause  in  the  charter,  giving  the  common  council  the  right  to  con- 
trol and  regulate  the  business  of  slaughtering  animals,  did  not 
authorize  the  city  to  create  a  monopoly  of  the  business,  under  pre- 
tense of  regulating  and  controlling  it 

It  is  unnecessary  to  speak  particularly  of  the  rule  adopted  by  the 
company  in  reference  to  the  transportation  of  grain.  What  we 
have  said  in  regard  to  the  contract  applies  equally  to  the  rule. 

The  principle  that  a  railroad  company  can  make  no  injurious  or 
arbitrary  discrimination  between  individuals,  in  its  dealings  with  the 
public,  not  only  commends  itself  to  our  reason  and  sense  of  justice. 
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but  is  sustained  by  adjudged  cases.  In  England,  a  contract  which 
admitted  to  the  door  of  a  station,  within  the  yard  of  a  railway  com- 
pany, a  certain  omnibus,  and  excluded  another  omnibus,  was  held 
void.    Marriot  v.  L,  <6  S.  W.  R.  Co.,  87  Eng.  Ooul  Law,  498. 

In  Qaston  y.  Bristol  d  Exeter  Railroad  Company,  95  Eng.  Com. 
Law,  641,  it  was  held  that  a  contract  with  certain  iron  mongers,  to 
carry  their  freight  for  a  less  price  than  that  charged  the  public,  was 
illegal,  no  good  reason  for  the  discrimination  being  shown. 

In  Crouch  y.  The  L.  <&  K  W.  R.  Co.,  78  Eng.  Com.  Law,  254,  it 
was  held  a  railway  company  could  not  make  a  regulation  for  the 
conveyance  of  goods  which,  in  practice,  affected  one  individual  only. 

In  Sandford  v.  Railroad  Company y  24  Penn.  382,  the  court  held 
that  the  power  given  in  the  charter  of  a  railway  company  to  regu- 
late the  transportation  of  the  road  did  not  give  the  right  to  grant 
exclusive  privileges  to  a  particular  express  company.  The  court  say: 
"  If  the  company  possesses  this  power,  it  might  build  up  one  set  of 
men  and  destroy  others,  advance  one  kind  of  business  and  break 
down  another,  and  make  even  religion  and  politics  the  tests  in  the 
distribution  of  its  favors.  The  rights  of  the  people  are  not  subject 
to  any  such  corporate  control." 

We  refer  also  to  Rogers^  Locomotive  Works  v.  Erie  R.  R.  Oo^  6 
Greer.  380,  and  State  v.  Hartford  &  N.  K  R.  Co.,  29  Conn.  538- 

It  i6  insisted  by  counsel  for  the  respondent  that,  even  if  the  rela- 
tors have  just  cause  of  complaint,  they  cannot  resort  to  the  writ  of 
mandamus.  We  are  of  opinion,  however,  that  they  can  have  an  ad- 
equate remedy  in  no  other  way,  and  that  the  writ  will,  therefore,  lie. 

The  judgment  of  the  court  below  awarding  a  peremptory  man- 
damus must  be  reversed,  because  it  applies  to  the  Galena  division  of 
respondent's  road  as  well  as  to  the  Wisconsin  and  Milwaukee  divis- 
ion. If  it  had  applied  only  to  the  latter,  we  should  have  afSrmed 
the  judgment.  The  parties  have  stipulated  that,  in  case  of  reversal, 
the  case  shall  be  remanded,  with  leave  to  the  relators  to  traverse  the 
return.  We,  therefore,  make  no  final  order,  but  remand  the  case^ 
with  leave  to  both  parties  to  amend  their  pleadings,  if  desired,  in 
view  of  what  has  been  said  in  this  opinion. 

Judgment  reversed. 
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Walebr,  appellant,  r.  Osawfobd. 

Promissary  note — parol  evidonee. 

In  an  aetion  bj  the  payee  against  the  maker  of  a  promiflsory  note,  alwolate  on 
tts  face ;  hdd,  that  parol  evidence  was  inadmissible  to  show  that  it  was  con- 
ditional. 

Action  on  a  promissory  note  by  Crawf  ord,  payee,  against  Walker, 
maker.  The  opinion  states  the  point  at  issue.  Judgment  for 
plaintiff;  defendant  appealed. 

J.  N.  Barker,  William  Hopkins  and  T.  J.  Thcley,  for  appellant. 

Spafford,  McDaid  &  Wilson,  for  appellees. 

Breese,  J.  The  only  question  presented  by  this  record  is  as  to 
the  admissibility  of  the  eyidence  offered  to  sustain  the  notice  accom- 
panying the  plea  of  the  general  issue.* 

*  This  notioe  was  as  follows :  ''  The  plaintiff  will  take  notice  that  the  defendant,  on 
the  trial  of  this  cause,  will  give  in  evidence  and  insist  that,  before  and  at  the  time  of 
the  making  and  delivering  of  the  promissory  note  mentioned  and  set  out  in  the  plain- 
tiff's declaration,  the  schooner  Australia,  whereof  this  defendant  was  agent,  then  lying 
at  the  port  of  Chicago,  was  in  the  custody  of  the  United  States  Marshal  for  the  north- 
Cffo  district  of  lUlnois,  under  monition  issued  out  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Blinois,  upon  .a  certain  libel  then  pending  in  the  said 
court,  wherein  the  said  John  A.  Crawford  was  libellant  and  the  said  schooner  Austra- 
lia was  defendant,  and  so,  being  In  such  custody,  it  was  agreed  by  and  between  the 
plaintiff  and  defendant  in  this  cause  as  follows : 

**'That  this  defendant  should,  within  thirty  days  from  the  17th  of  October,  1888, 
pay  to  the  said  plaintiff  the  sum  claimed  by  said  libel,  together  with  costs  upon  the 
same,  and  make  and  deliver  unto  the  plaintiff  the  promissory  note  sued  on  in  this 
cause,  as  collateral  to,  and  security  for,  the  fulfillment  of  his,  the  defendant's,  agree- 
ment to  pay  the  aforesaid  sum  of  money,  and,  in  consideration  thereof,  the  said  plain- 
tiff agreed  to  dlamlas  the  aforesaid  libel  and  discharge  the  said  yessel  from  the  custody 
of  said  marshal,  and  that,  upon  such  agreement  of  the  said  parties  respectively,  the 
said  plaintiff  did  cause  the  said  vessel  to  be  released  and  discharged  flrom  the  custody 
of  said  marshal  and  the  aforesaid  libel  to  be  dismissed,  and  the  said  defendant  made 
and  delivered  to  the  plaintiff,  as  security  as  aforesaid,  the  said  promissory  note;  that 
afterward,  and  within  ninety  days  from  the  said  17th  day  of  October,  A.  D.  1800,  this 
defendant  tendered  and  offered  to  pay  unto  the  said  plaintiff.  In  lawful  money,  the 
•urn  of  $07.07,  in  fulfillment  and  perf onnanoe  of  this  promlee  and  agreement  to  pay 
unto  the  plaintiff  the  sum  claimed  in  the  aforesaid  libel  and  costs  thereapon;  that  the 
■nm  claimed  by  said  libel,  together  with  costs,  was  the  sum  of  $07.07,  and  that  the 
said  plaintiff  thereupon  nfliaed  to  aooept  the  said  sum. 

**  And  this  defendant  here  renews  his  aforesaid  offer  and  tender,  and  now  brings 
ixito  <*ourt  the  aforesaid  sum  of  $07.07.*  '* 
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The  snbstanoe  of  the  notice  is,  that  the  note  was  deliyered  condi- 
tionally, or  as  collateral  security  for  the  performance  of  a  parol 
promise  or  agreement  by  appellant 

Appellant,  not  denying  or  questioning  the  rule  of  law  so  long 
established,  that  parol  testimony  is  inadmissible  to  Tary  the  terms 
of  a  written  contract,  seems  to  intimate  there  is  some  inconsistency 
in  the  decisions  of  this  court,  at  least  as  to  the  application  of  ihia 
rule. 

Under  point  five  in  his  brief,  he  contends  that  the  evidence  excluded 
would  have  proved  that  the  consideration  of  the  note  had  wholly  or 
in  part  failed,  and  under  that  head  calls  attention  to  Mager  v. 
HutchinBonj  %  Gilm.  267.  That  case  decides  only  that,  when  a  con- 
tract is  reduced  to  writing,  the  writing  affords  the  only  evidence 
of  its  terms  and  conditions.  It  cannot  be  contradicted  or  varied  by 
the  previous  or  contemporaneous  verbal  agreements  of  the  parties. 
These  are  all  regarded  as  merged  in  the  written  contract 

The  agreement  sought  to  be  established  by  parol  in  this  case, 
which  was  an  action  of  debt  on  a  promissory  note  executed  by  one 
Mager  and  De  Lassoule  to  the  plaintiff,  the  latter  being  alone  served 
with  process,  was,  that  at  the  time  of  the  execution  of  the  note,  it 
was  understood  that  De  Lassoule  was  to  be  liable  for  its  payment 
only  in  the  event  that  the  money  could  not  be  collected  of  Mager, 
averring  that  no  effort  had  been  made  to  collect  it  of  Mager. 

Scavimon  v.  Adams  et  al,  11  111.  576,  was  a  case  where  it  had  been 
agreed  between  the  indorser  of  the  note  and  the  indorsee,  to  whom 
the  indorser  was  indebted,  that  he  should  refund  to  the  indorser  the 
surplus  of  the  note,  after  paying  himself.  The  court  say  that  parol 
evidence  may  be  introduced  to  show  this  understanding,  without 
violating  the  rule  that  a  written  contract  cannot  be  contradicted  by 
parol  proof. 

Penny  v.  Ghraves,  12  111.  287,  merely  reiterates  the  familiar  doc- 
trine that  a  party  may  show  by  parol  a  note  was  given  without  con- 
sideration,  or  that  the  consideration  has  wholly  or  in  part  ^led^ 
and  to  impeach  the  consideration  of  a  note,  but  not  to  vary  iti 
terms. 

Ward  V.  Siaut,  32  HI.  399,  decides  a  joint  maker  of  a  note  may 
plead  and  prove  he  signed  the  note  as  surety  only.  The  court  say 
such  proof  does  no  violence  to  the  rule  that  a  written  instrument 
cannot  be  varied  by  parol,  for  it  does  not  affect  the  terms  of  the  con- 
tract, bat  establishes  a  collateral  fact  merely,  and  rebuts  a  presump* 
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tion.  To  sustain  this  view,  Flynn  Y.Mudd  et  dL,  27  IlL  323;  HarrU 
V.  Brooks,  21  Pick.  195 ;  Carpenter  v.  King,  9  Mete  60 ;  Archer  y. 
Douglass,  5  Denio,  509 ;  Bank  of  SteubenviUe  t.  Leavitt  eidLf6 
Ohio  (Ham.)  207,  and  1  Pars,  on  Bills  and  Notes,  233,  were  referred 
to.  Parsons  says  the  weight  of  authority  and  principle  are  in  favor 
of  the  admission  of  snch  eyidenoe,  page  234.  It  certainly  should  be 
the  rule  between  the  maker  and  payee. 

Daggett  t.  Oagey  41  111.  465,  does  contain  an  intimation  apparently 
inconsistent  with  the  previous  ruling  of  the  court  in  Ward  y.  Stout, 
supra,  but  it  affirms  the  doctrine  that  the  terms  of  a  written  con- 
tract cannot  be  yaried  by  parol  proof. 

We  fail  to  see,  in  the  cases  cited,  any  departure  from  this  rulCi 
The  proof  offered  by  plaintiff  went  to  show  a  contract  entirely  differ- 
ent from  the  one  shown  by  the  note.  It  tended  to  show  the  note, 
which  was  on  its  face  absolute,  was,  in  fact,  conditional  only.  UsA 
he  pleaded  the  facts  as  payment,  as  in  the  case  of  Hagood  y.  Swords, 
2  Bailey  (S.  C.)  305,  or  that  the  note  which  was  given  without  con- 
sideration, or  that  the  consideration  had  wholly  or  in  part  failed,  the 
evidence  might  have  been  admissible  under  repeated  rulings  of  thii 
court  and  other  court&    That  defense  is  given  by  statute. 

The  rule  we  understand  to  bo  inflexible,  that  the  maker  of  an 
absolute  note  cannot  show,  against  the  payee,  an  oral  contempora- 
neous agreement  which  makes  the  note  payable  only  on  a  contin- 
gency. 2  Pars,  on  Notes  and  Bills,  508,  and  the  numerous  cases 
and  illustrations  there  given.    Foy  v.  Blackstone,  31  HI.  541. 

We  have  intimated  the  defendant  might  have  pleaded  want  of 
consideration,  or  a  total  or  partial  failure  of  consideration.  A  case 
is  reported  in  1  Hill,  116  {Payne  v.  Ladue),  which  sustains 
this  suggestion.  There,  the  consideration  of  the  note  was,  that  the 
payee  should  give  up  certain  notes,  discontinue  certain  suits,  and 
sign  a  retraction  of  an  alleged  slander,  and,  on  his  failure  to  do  these 
things  the  note  was  to  be  void.  The  payee  gave  up  the  notes  and 
the  suits,  but  did  not  sign  the  retraction,  yet  his  parol  agreement  to 
do  so,  could  not  be  let  in  to  contradict  ttie  absolute  note.  If  the 
retraction  had  been  the  sole  consideration  for  the  note,  the  oral 
agreement  to  retract  would  have  been  a  good  defense,  on  the  ground 
of  want  of  consideration.  But,  where  only  i>art  of  the  consideration 
fails,  an  action  on  the  agreement  is  the  only  just  remedy)  and  the 
terms  of  the  note  cannot  be  changed. 
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The  authorities  dted  by  appellant  fail  to  Bustain  the  podtioii  he 
has  taken. 

The  note  could  not  be  an  escrow,  as  it  wsa  delirered  to  the  payee. 
An  escrow  is  ddiyered  to  a  stranger  or  third  party.  But  the  notice 
was  not  to  the  effect,  it  was  delivered  as  an  escrow.  In  Hagood  y. 
Swords,  guprttj  the  court  considered  the  agreement  as  equivalent  to 
payment  of  a  note.  In  Couch  v.  Meeker,  2  Oonn.  802,  the  condition 
was  in  writing  and  indorsed  on  the  note,  but  the  judgment  was 
against  the  defendant  In  the  case  of  VdUett  y.  Parker,  6  Wend. 
615,  the  defendant  offered  to  prove  that  the  note  was  delivered  to  a 
third  person,  as  an  escrow,  and  that  he  had  fraudulently  put  it  in 
circulation. 

In  WoodhuU  v.  Holmes,  10  Johns.  230,  the  point  was,  a  want  of 
consideration  for  the  note,  the  proof  being  that  the  note  was  made 
and  delivered  to  a  third  person  to  carry  to  the  bank,  for  discount, 
and,  instead  of  this  being  done,  this  person  placed  it  in  the  hands  of 
a  broker. 

The  authorities  are  overwhelming  to  this  i)oint :  A  note,  absolute 
on  its  face,  cannot  be  shown  by  parol  to  have  been  conditionaL 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 

JudgtMwt  affirmed. 
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(TN«T.iia,) 

Atf  application  was  made  to  the  agent  of  defendant  for  a  policy  of  inaniance 
on  the  life  of  plaintiff's  huBband,  the  applicant  pajing  $50j  according  to 
the  mles  of  defendant,  to  be  applied  on  the  finrt  year's  pTeminm,  if  the 
insurance  should  be  eflbcted.  The  application  was  forwarded  to  defendant's 
office,  and  a  policy  was  made  ont  and  sent  to  the  agent  for  deliTCiy ;  tmt 
the  insared  having  died  two  days  after  the  policy  was  issued  but  before  its 
delivery,  the  agent  refused  to  deliver  it,  although  the  balance  of  the  pre- 
miam  was  offered  to  be  paid.    Held,  that  the  policy  had  attached. 

AcnoK  on  a  policy  of  life  insaranoe  against  defendant,  a  com- 
pany organized  and  resident  in  Oalif omia.  The  application  was 
made  to  the  agent  of  defendant  in  Kevadas  The  policy  was  issued 
at  Sacramento,  Gal.,  the  principal  office  of  defendant,  November  6, 
1870,  and  the  insared  died  NoTember  7, 1870.  The  opinion  states 
the  material  facts.  Flaintifl  was  non-soitedi  whereupon  she  ap- 
pealed. 

J2.  8,  Merich,  for  appellant 

Mitchell  A  St(mey  for  respondent 
Vol.  Vni.  — 89 
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LswiSy  C.  J.  (after  disposing  of  questions  of  practioe).  Was  the 
court  warranted  in  granting  the  nonsuit  ?  Clearly  not.  Th« 
plaintiff  introduced  evidence  going  to  prove  that  an  application  wai 
made  to  the  agents  of  defendant  for  a  policy  of  insurance  on  the  life 
of  the  plaintiff's  husband ;  that,  at  the  time  the  application  was 
made,  $50  was  paid,  according  to  the  regulations  of  the  company, 
which  was  to  be  applied  on  the  first  year's  premium,  provided  the 
defendant  should  conclude  to  make  the  insurance.  The  application 
thus  made  was  forwarded  to  the  proper  office  of  the  company ;  a 
policy  was  in  due  time  made  out  and  forwarded  to  the  agent  in  this 
State  for  delivery,  but  the  insured  having  died  before  it  was  deliv- 
ered, the  agent  refused  to  deliver  it,  although  demanded,  and  the 
balance  of  the  premium  offered  to  be  paid. 

Here  is  undoubtedly  sufficient  proof  to  establish  a  contract  for  a 
policy.  The  application  for  a  policy  by  the  assured,  with  the  pay- 
ment of  a  portion  of  the  premium,  and  acceptance  of  the  risk  by 
the  defendant,  left  nothing  to  be  done  but  the  delivery  of  the  policy 
and  the  payment  of  the  plaintiff  of  the  balance  of  the  premium, 
which,  it  appears,  was  not  required  by  the  rules  of  the  company 
until  the  completion  of  the  transaction.  These  jfacts  show  a  valid 
contract  for  a  policy  between  the  parties.  The  moment  the  cent- 
pany  concluded  to  make  the  insurance,  the  150  paid  to  its  aggnt 
became  its  property,  without  any  further  action  on  its  part.  It  was 
paid  upon  the  condition  that,  if  the  company  concluded  to  make 
the  insurance,  it  should  be  applied  in  payment  of  the  premium  ; 
when,  therefore,  the  risk  was  taken,  it  became  the  property  of 
defendant,  and  at  the  same  time  the  assured  became  entitled  to 
the  policy.  Thus,  there  was  the  acceptance  of  the  application  by 
the  company  and  the  payment  of  a  portion  of  the  premium,  as  a 
consideration  therefor,  by  the  plaintiff,  which  is  all  ttiat  was  neces- 
sary to  make  a  valid  contract  between  the  parties.  Such  contracts 
are  as  available  to  sustain  an  action  for  the  amount  of  the  insurance 
as  if  the  policy  itself  had  been  issued.  In  Kohne  v.  Tke  Insurance 
Company  of  North  America^  1  Wash.  0.  0.  93,  a  person  applied  to 
the  agent  of  the  company  to  effect  an  insurance  on  goods  on  board 
a  ship,  and  settled  all  the  terms  of  the  insurance,  but  did  not  re- 
ceive a  policy.  It  was,  however,  soon  afterward  filled  up  and  exe- 
cuted, and  about  the  same  time  the  company  received  the  intelli- 
gence of  the  loss  of  the  vessel.  On  a  subsequent  day  the  assured 
called  to  pay  tbo  premium  and  receive  the  policy,  but  the  company 
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refoBed  to  delirer  it,  objecting  that  the  agreement  was  mchoatej 
and  consequently  it  had  the  right  to  retract  Judge  WA&BiNQTONf 
howeyer,  said :  **  It  appears  every  thing  was  agreed  upon,  and 
although,  on  account  of  the  fever  then  in  the  city,  he  did  not  wait 
to  receive  the  policy,  yet  it  was,  immediately  after  he  left  the  o£co, 
filled  up  and  signed  by  the  president,  and  has  been  produced  on  the 
trial ;  the  contract,  therefore,  was  not  inchoate,  but  perfected  before 
notice  of  the  capture  by  either  party.  ^'  So  it  has  frequently  been 
held  that  the  premium  may  be  received  on  a  mere  contract  to  insure, 
where  no  policy  has  been  made  out ;  and  such,  we  take  it,  is  the 
law.  Carpenter  v.  The  Mutual  Safety  Insurance  Co.,  4  Sandf.  Ch. 
408 ;  Hamilton  v.  Lycoming  Insurance  Go.,  5  Barr.  339;  Andrews 
V.  The  Essex  Fire  and  Marine  Insura^ice  Co.,  3  Mason's  C.  G.  R.  0. ; 
McOulUmgh  v.  Eagle  Insurance  Co.,  1  Pick.  278 ;  Palm  v.  Medina 
Insurance  Co.,  20  Ohio,  529  ;  Taylor  v.  Merchants?  Fire  Insurance 
Co.,  9  How.  (TJ.  S.)  390. 
The  nonsuit  must  be  set  aside. 

Judgment  reversed*    It  is  so  ordered. 


Ex-parte  Martin. 

(7NeT.140.) 
OansHttUional  law — vaiidity  of  State  itamp  act 

The  Nevada  stamp  act,  requiring  revenue  stamps  upon  bUls  of  exchange  drawn 
in  that  State  and  payable  in  another  State,  is  a  valid  exercise  of  the  taxing 
power,  and  is  not  in  conflict  with  the  United  States  Constitution. 

Habeas  corpus  to  procure  the  release  of  the  petitioner,  impris- 
oned for  non-payment  of  a  penalty  incurred  by  not  afiizing  a  stamp 
to  a  bill  of  exchange  drawn  at  Virginia  Oity,  Nevada,  and  payable  at 
San  Francisco,  Oalifomia.  The  case  involves  the  validity  of  the 
Nevada  stamp  act 

Wm.  S.  Wood,  for  petitioner. 

Xw  A.  Buckner,  attorney-general,  for  State. 

Oarber,  J.  The  statute  under  which  the  petitioner  was  convicted 
(Stats,  of  1871,  142),  requires  the  affixing  of  a  stamp  to  such  a  bill 
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a§  that  drawn  by  hinu  It  leyies  upon  foreign  billB  the  same  rate  of 
-duty  imposed  upon  inland  bills ;  but  it  does  not  extend  to  the  for- 
mer  the  exemption  accorded  to  the  latter. 

The  statate  is  not  a  regulation  of  commerce  between  this  and 
•oihsx  States^  nor  does  it  lay  an  impost  or  duty  on  exports,  within 
the  meaning  of  sections  8  and  10  of  article  1  of  the  constitution  of 
the  United  States.  Though  this  may  not  have  been  directly  decided 
by  the  supreme  court  of  the  United  States,  it  follows  from  and  is  the 
necessary  result  of  the  reasoning  of  that  court  in  Naihan  y.  Lauisi" 
ana,  8  How.  73,  and  Foul  y.  Virginia,  8  Wall.  168.  In  PaulT.  Vir- 
ginia,  the  proposition  that  foreign  bills  of  exchange,  although 
instruments  of  commerce,  are  the  subjects  of  State  regulation,  and 
may  be  subjected  to  direct  State  taxation,  is  assumed  as  the  logical 
result  of  the  principle  enunciated  in  Nathan  v.  Louisiana.  This 
assumption  was  not  a  mere  dictum,  but  was  yirtually  a  decision 
affirming  the  proposition  thus  made  the  basis  of  the  later  adjudica- 
tion, and  to  the  consideration  of  which  as  '^  a  main  part  of  the  argu- 
ment,"  the  attention  of  the  court  was  pointedly  directed.  5  Taun« 
159.  It  is  also  fully  sustained  by  the  argument  of  Chief  Justice 
TAiiTBY,  in  the  Passenger  cases.  He  says:  "  I  may,  therefore,  safely 
assume  that,  according  to  the  true  construction  of  the  constitution, 
the  power  granted  to  congress  to  regulate  commerce  did  not  in  any 
degree  abridge  the  power  of  taxation  in  the  States.  They  are 
expressly  prohibited  from  laying  any  duty  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  their  inspec- 
tion laws,  and  also  from  laying  any  tonnage  duty.  So  far  their  tax- 
ing power  oyer  commerce  is  restrained,  but  no  farther.  They 
retain  all  the  rest;  and  if  the  money  demanded  is  a  tax  upon 
commerce,  or  the  instrument  or  yehicle  of  commerce,  it  furnishes  no 
objection  to  it,  unless  it  is  a  duty  on  imports  or  a  tonnage  duty,  for 
these  alone  are  forbidden." 

A  bill  of  exchange  is  neither  an  exj)ort  nor  an  import,  but  it  would 
make  no  difference  if  it  were;  for  the  term  ^'export "  in  the  clause 
of  the  constitution  referred  to,  embraces  only  articles  exported  to 
foreign  countries,  and  does  not  include  those  exported  from  one 
State  into  another.  8  Wall.  123.  It  follows  that  the  enactment  of 
tlie  statute  in  question  was  a  legitimate  exercise  by  the  State  of  her 
inherent  and  unsurrendered  power  of  taxation.  The  petitioner  is 
remanded  to  the  custody  whence  he  came. 
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MxADOW  y ALLEY  MiNiifG  Co.,  appellant,  y.  Ooosa. 

(TNey.lO.) 

Tramtfw  ofcauufrom  State  to  federal  court  ^affidaniU, 

Where  a  citizen  of  one  State  oommences  an  action  against  a  citizen  of  anotliei 
State  in  the  courta  of  the  latter  State,  the  plaintiff  is,  nerertheleBS,  entitled, 
afterward,  to  have  the  cause  removed  to  the  United  States  eonrtB,  under  ad 
of  congress  of  March  2, 1867.  The  affidavits  in  such  a  case  need  not  set  fortb 
the  facts  on  which  the  applicant  for  the  transfer  bases  his  belief  that  local 
prejudice  exists ;  it  is  sufficient  if  they  state  that  he  has  reason  to,  and  does» 
believe  that  such  local  prejudice  exists,  as  will  prevent  his  obtaining  justice* 
{See  note,  7  Am.  B.  507.) 

Action  in  which  the  Meadow  Valley  Mining  Comi>any,  a  coTp<v 
ration  organized  nnder  the  laws  of  California,  is  now  sole  plaintiff, 
and  Dodds  and  others,  citizens  of  the  State  of  Neyada,  are  defend  • 
ants.  The  questions  involved  arise  on  an  application  on  the  part  of 
plaintiff,  for  a  removal  of  the  caase  from  the  Nevada  State  courts  ta 
the  United  States  courts. 

Ashley  <§  Thornton,  for  the  appellant 

P%tzer  £  Corson  and  O.  8.  Sawyer,  for  the  respondent 

Lewis,  C.  J.  The  plaintiff  applied  for  a  removal  of  this  action 
into  the  circuit  court  of  the  United  States,  under  the  act  of  eongresi 
of  March  2, 1867,  which  provides:  "  That  where  a  suit  is  now  pend- 
ing, or  may  hereafter  be  brought  in  any  State  court,  in  which  there 
is  a  controversy  between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State,  and  the  matter  in 
dispute  exceeds  the  sum  of  $500,  exclusive  of  costs,  such  citizen 
of  another  State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  State  court  an  affidavit  stating  that  he  has 
reason  to,  and  does,  believe  that,  from  prejudice  or  local  influence, 
he  will  not  be  able  to  obtain  justice  in  such  State  court,  may,  at  any 
time  before  the  final  heaEring  or  trial  of  the  suit,  file  a  petition  in 
luch  State  court  for  the  removal  of  the  suit  into  the  next  circuit 
court  of  the  United  States,  to  be  held  in  the  district  where  the  suit 
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was  pending,  and  offer  good  and  sufficient  surety  for  his  entering  in 
such  courts  on  the  first  day  of  its  session,  copies  of  aU  process 
pleadings,  depositions,  testimony  and  other  proceedings  in  said  suit, 
and  doing  such  other  appropriate  acts  as  by  the  act  to  which  this 
act  is  amendatory  are  required  to  be  done  upon  the  removal  of  a 
suit  into  the  United  States  court;  and  it  shall  be  thereupon  the  duty 
of  the  State  court  to  accept  the  surety  and  proceed  no  further  in  the 
suit"  The  application  in  all  respects  conformed  to  the  proyisions 
of  the  act,  but  the  court  below  refused  to  transfer  the  cause.  Ex- 
ception was  taken  to  the  ruling,  and  counsel  for  plaintiff  refused  to 
proceed  further  in  the  matter,  whereupon  judgment  was  rendered 
against  it  The  question  is  thus  presented,  whether  the  court  below 
erred  in  refusing  to  order  a  transfer  of  the  suit  to  the  circuit  court,  as 
required  by  the  act  aboye  quoted.  To  determine  the  question,  it 
is  necessary  to  ascertain:  first,  whether  the  act  authorizing  the 
transfer  is  constitutional;  and  second,  whether  the  application  con- 
formed to  the  requirements  of  the  act. 

Article  3  of  the  Federal  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend  inter  alia  to  all  cases  be- 
tween citizens  of  different  States;  and  subdiyision  17,  section  8, 
article  2,  confers  the  power  upon  congress  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  effect  all  the  powers 
yestcd  by  the  constitution  in  the  goyemmont  of  the  United  States, 
or  in  any  department  or  officer  thereof.  Here  is  full  control  and 
jurisdiction  yested  in  the  federal  goyemment  over  all  suits  "  be- 
tween citizens  of  different  States."  The  language  is  broad  and 
comprehensive,  extending  the  jurisdiction  to  all  controversies  be- 
tween citizens  of  different  States.  It  is  given  in  general  terms.  No 
limitation  is  imposed,  no  exception  mentioned.  There  being  nothing 
in  the  constitution  itself  which  restrains  or  limits  this  power,  it 
must  be  maintained  in  the  utmost  latitude  to  which  in  its  own 
nature  it  is  susceptible. 

Kor  is  the  time  when,  nor  the  manner  in  which,  jurisdiction  of 
such  cases  shall  be  assumed,  in  any  way  prescribed.  To  give  the 
power  full  and  complete  effect,  therefore,  it  must  be  held  that  con- 
gress may  assume  jurisdiction  of  the  cases  enumerated  at  any  stage, 
by  vesting  it  absolutely  and  exclusively  in  the  federal  courts.  If 
this  power  be  yested  in  the  federal  government  by  the  oonstitution, 
without  limitation  or  restriction,  by  what  process  of  reasoning  can 
[t  be  maintained  that  it  cannot  assume  such  control  after  the  parties 
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have  submitted  to  the  jurisdiction  of  the  State  courts?  If  the 
power  be  unrestricted,  then  it  may  be  exercised  at  any  time  while 
it  can  be  said  that  a  controversy  exists  between  parties.  There 
is  no  warrant  in  the  grant  of  power  for  restricting  its  exercise  to 
cases  where  the  person  inyoking  the  federal  authority  has  not  sub- 
mitted to  the  jurisdiction  of  the  State  courts.  To  so  hold,  would 
be  to  circumscribe  the  power  and  limit  its  scope. 

The  power,  as  conferred,  authorizes  the  assumption  of  jurisdic- 
tion of  all  cases  between  citizens  of  different  States;  and  as  the 
greater  includes  the  less,  it  justifies  the  assumption  of  jurisdiction 
of  such  controTersies,  although  the  parties  may  haye  submitted  to 
the  jurisdiction  of  a  State  court;  for  notwithstanding  that  fact,  it 
is  still  a  controversy  between  citizens  of  different  States,  and  con- 
tinues so  at  least  until  the  matter  is  determined  by  a  judgment 
We  are  aware  that  a  different  yiew  was  taken  by  a  majority  of  the 
court  in  the  case  of  Wliiton  y.  The  Chicago  and  North  Western 
Railroad  Co,,  26  Wis.  424;  but  the  reasoning  by  which  the  conclu- 
sion is  attained,  if  none  better  can  be  adduced,  is  convincing  evi- 
dence that  the  decision  is  erroneous.  It  is  argued  that  the  plaintiff, 
by  instituting  his  action  in  the  State  court,  waiyed  his  right  to 
appeal  to  the  federal  courts  for  a  decision  of  the  matter  in  contio* 
Tersy.  The  process  of  reasoning  is,  first,  that  as  he  had  the  right 
to  appeal  either*  to  the  State  or  federal  courts,  and  selected  the 
former,  therefore  he  waived  the  right  afterward  to  have  it  trans- 
ferred to  the  latter.  Indeed  the  whole  opinion  is  condensed  in  these 
concluding  sentences:  "  It  seems  to  me  that,  on  principle  and 
reason,  it  should  be  held  that  the  plaintiff,  by  bringing  his  suit  in 
the  State  court  when  he  might  have  brought  it  in  the  federal  court, 
has  clearly  waived  his  right  to  appeal  to  the  latter  tribunal,  and 
that  this  waiver  binds  him  through  the  litigation.  As  plaintiff,  he 
has  voluntarily  elected  the  jurisdiction  of  the  State  court,  and 
there  is  no  hardship  in  requiring  him  to  abide  its  decision."  And 
therefore,  upon  this  reasoning,  the  court  concludes  that  the  section 
of  the  act  of  congress  is  unconstitutional.  It  is  conceded  by  the 
court  that  the  act  of  1789,  authorizing  removals  on  the  motion  oi 
defendants,  is  constitutional;  but  a  distinction  is  thought  to  exist 
between  that  and  the  act  in  question,  giving  the  same  right  to 
plaintiffs. 

This  decision  is  certainly  a  curiosity  in  the  field  of  Ir^gjc.    A  more 
bold  and  palpable  non  sequitur  than  the  conclusion  drawn  from  the 
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reasoning  oould  not  be  imaginecL  It  is  perfectly  manifeflt^  if  tlio 
ao;  is  nnconstitational,  there  was  nothing  which  the  plaintiff  conld 
waive;  for,  without  the  act,  it  is  admitted  he  conld  not  lemoTe  hia 
action  to  the  federal  oonrts,  and  it  most  also  be  admitted  that,  if  &e 
act  be  constitutional,  his  motion  to  remove  should  have  been  sus- 
tained, because  the  court  concedes  that  he  complied  strictly  with  its 
requirements.  Kow,  then,  what  has  the  question  of  waiver  by  first 
bringing  his  action  in  the  State  court  to  do  with  the  question  ?  It 
is  just  such  a  case  that  the  law  of  congress  is  intended  to  meet  I^ 
therefore,  the  party  making  the  application  to  remove,  in  aU  respects 
comes  within  the  provisions  and  complies  with  the  requirements  of 
the  statute,  there  is  but  one  question  left  to  be  determined,  and  that 
is:  Did  congress  have  the  power  to  pass  the  act?  But  surely,  if 
the  federal  constitution  confers  the  power  on  congress,  the  fact  that 
a  person  has  waived  a  right  conferred  by  it  in  the  legitimate  exercise 
of  that  power,  cannot  be  claimed  to  be  a  proof  that  the  ix>wer  does 
not  exist  That  the  learned  judges  who  rendered  tiie  decision  in 
Whiton  V.  The  Chicago  and  Northwestern  Railroad  Oo,  fell  into 
ecTor,  seems  to  us  too  clear  to  admit  of  doubt 

Upon  the  second  question  in  this  case  but  little  need  be  said.  It 
is  admitted  the  affidavit  is  sufficient  in  all  respects,  except  that  it 
does  not  set  out  the  facts  upon  which  the  appellant  bases  his  belief 
that  such  local  prejudice  existed  that  he  could  not  obtain  justice. 
It  will  be  observed  that  the  statute  only  requires  the  person  moving 
to  have  the  case  transferred  to  make  and  file  an  affidavit  stating  that 
he  has  reason  to,  and  does,  believe  that  from  prejudice  or  local  infiu- 
ence  he  will  not  be  able  to  obtain  justice  in  such  State  court  The 
statute  specifies  what  the  affidavit  shall  contain.  It  does  not  require 
the  existence  of  local  prejudice,  or  the  fact  that  justice  cannot  be 
obtained  in  consequence  thereof,  to  be  shoum  or  proven  to  the  satis- 
faction of  the  court  to  whom  the  application  is  made.  If  the  act 
required  that  fact  to  be  shoton,  then,  in  conformity  to  decisions 
upon  like  statutes,  it  would  be  necesttiry  to  state  the  facts  upon 
which  the  applicant  founded  his  belief.  But  here  the  statute  only 
requires  the  person  making  the  affidavit  to  stiUe  the  &ct  There  is 
an  obvious  and  material  distinction  between  showing  a  &ot  and 
stating  it  In  the  one  case,  satisfactory  proof  may  be  required;  in 
the  other,  the  mere  recital  of  the  fact  is  sufficient  The  affidavit  in 
khis  case  does  state  the  fact,  that  from  local  prejudice  the  affiant 
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Mmnot  obtain  jwiHee,  and  thnB  it  comes  etrictlj  within  tiie  letter  of 

the  statate. 

The  oonrt  below  erred  in  denying  the  motion.    Itg  judgment 

mnBt>  therefore,  be  reversed* 

JudgmmU  rmmrsed. 


BTAXB  «P  ftfl.  StOUTMXYBB  T.  DUVFT. 

(TNer.SiS.) 

OdrntMuHonal  law — edueaiian  of  colored  per$on$.    Mandamui. 

A  numdamnB  will  lie  oompelling  IruBteeB  to  admit  colored  persons  to  the  pnb- 
lie  schools,  where  separate  schools  are  not  provided  for  such  persom. 

AppucATioir  for  a  mandamus  compelling  the  board  of  tmsteos 
of  a  school  district  to  admit  a  negro,  between  the  age  of  six  and  siz 
teen,  to  the  public  schooL 

T.  W.  W.  Davies,  for  relator. 

A,  C.  BUis  and  R.  M.  Clarke,  for  respondent. 

Whithak,  J.  Relator  asks  a  mandamus  compelling  defendants 
to  admit  him  into  tho  public  school  of  which  they  are  trustcses. 
They  object  that  the  remedy  sought  should  not  be  granted :  first, 
because  they  have  not  the  power  to  admit  nor  to  deny  admission ; 
second,  because  the  applicant  is  a  negro. 

The  power  to  admit  to  the  public  schools  is  not  in  words  conferred 
upon  trustees  in  this  State,  but  it  is  so  inseparably  connected  with 
their  specified  powers,  and  so  inevitably  a  conclusion  therefrom,  that 
no  argument  is  needed  to  prove  its  necessary  existence.  Stats.  1864, 
1865,  p.  413 ;  1867,  p.  89.  The  trustees  have  general  control  and 
supervision;  and  while  they  may  not  see  fit  to  require  any  applicant 
for  school  privileges  to  obtain  from  them  an  order  of  admission, 
they  have  the  power  to  make  such  a  regulation;  and,  upon  the  other 
hand,  every  person  qualified  under  the  law  to  attend  the  publie 
lohools  is  entitled  to  su^h  an  order  upon  due  demand. 
Vol.  Vm.— 90 
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The  question  then  is,  what  qualifies  a  person  to  reoeive  snoh  an 
order  ?  The  applicant  must  be  over  six  and  under  eighteen  yean 
of  age,  and  ordinarily  a  resident  of  the  district  where  admission  ia 
sought  So  being,  it  is  contended  for  relator  that  admission  followi 
as  of  absolute  right  While  it  would  probably  be  unsafe  to  admit 
the  proposition  in  its  stated  breadth,  as  it  might  be  subject  to 
qualification  by  reasonable  rule,  as  to  moral  obliquity  or  mental 
incapacity,  it  may  be  accepted  for  this  case,  wherein  it  is  unneces- 
sary to  look  minutely  into  the  matter,  as  the  only  ground  for  refusal 
here  was  the  race  of  the  applicant  The  trustees  yield  obedience  to 
the  statute,  which  prescribes  that  '^  Negroes,  Mongolians  and  Indiana 
shall  not  be  admitted  into  the  public  schools,  but  the  board  of  trus- 
tees may  establish  a  separate  school  for  their  education,  and  use  the 
public  school  funds  for  the  support  of  the  same."  Stat  1867,  p.  95, 
§  50.  To  this  relator  replies  that  such  statute  is  opposed  to  the 
constitution  and  laws  of  the  United  States,  and  to  the  constitution 
of  the  State  of  Nevada. 

While  it  may  be,  and  probably  is,  opposed  to  the  spirit  of  the 
former,  stiU  it  is  not  obnoxious  to  their  letter;  and  as  no  judicial 
action  is  more  dangerous  than  that  most  tempting  and  seductive 
practice  of  reading  between  the  written  lines,  and  interpolating  a 
spirit  and  intent  other  than  that  to  be  reached  by  ordinary  and 
received  rules  of  construction  or  interpretation,  such  course  will  be 
declined,  and  reference  at  once  had  to  the  constitution  of  this  State. 
What  says  that?  ''The  legislature  shall  provide  for  an  uniform 
system  of  common  schools,  by  which  a  school  shall  be  established 
and  maintained  in  each  school  district  at  least  six  months  in  every 
year  ^  *  ♦  *  and  the  legislature  may  pass  such  laws  as 
win  tend  to  secure  a  general  attendance  of  the  children  in  each 
school  district  upon  said  public  schooL"  Const,  art  11,  §  2.  It  is 
further  provided  in  that  article,  of  certain  pledged  revenues,  that 
''the  interest  thereon  shall,  from  time  to  time,  be  apportioned 
among  the  several  counties  in  proportion  to  the  ascertained  num- 
bers of  the  persons  between  the  ages  of  six  and  eighteen  years  in 
the  different  counties.**        ♦        ♦        ♦        Section  3. 

These  are  the  only  references  made  to,  or  designation  of,  the 
beneficiaries  of  the  school  fund.  Either  something  or  nothing  is 
piovided  as  to  such.  If  the  constitution  provides  any  thing  in  the 
jinguage  quoted,  it  provides  for  the  education  of  all  children  of  the 
State,  between  the  ages  of  six  and  eighteen  years,  by  means  of  an 
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uniform  system  of  common  schools,  open  six  months  at  least  every 
year,  and  that  the  legislature  may  legislate  to  secure  a  general  attend- 
ance thereon.  Waiving  the  point  that  '*  may  '^  should  read  '^  shall " 
in  the  last  sentence,  yet  when  the  legislature  has  acted,  can  it  be 
said  to  have  done  so  in  accordance  with  the  constitution  when  it 
prohibits  the  attendance  of  any  children  within  the  stated  ages 
upon  the  schools  erected  as  common  schools,  and  supported  by 
the  funds  pledged  thereto?  Can  such  schools  be  schools  com- 
mon to  all  children  of  appropriate  age,  or  upon  an  uniform  system, 
when  any  such  children  are  excluded  F  It  may  be  said  that  the 
constitution  nowhere,  in  express  terms,  provides  for  the  education 
of  all  children  within  certain  ages.  If  so,  then  it  nowhere  provides 
for  the  education  of  any.  If  any  are  provided  for,  then  all  are.  If 
all  are  not,  then  none  are ;  and  the  legislature  may  divert  from  the 
education  of  youth  between  the  ages  of  six  and  eighteen,  and 
expend  upon  the  entire  community,  or  upon  any  portion  it  may  see 
fit,  the  funds  which  it  has  been  universally  supposed  were  solemnly 
and  irrevocably  pledged  to  the  former  purpose.  Of  course  this  pos- 
sible result  does  not  prove  any  thing  of  itself ;  but  its  contemplation 
may  serve  to  turn  the  otherwise  unwilling  mind  to  a  natural  con- 
struction of  the  constitutional  language.  If  the  reading  suggested 
be  the  proper  one,  and  I  think  it  is,  then  the  action  of  the  legisla- 
ture, in  passing  section  50  of  the  school  law  quoted,  was  unconsti- 
tutional; and  the  trustees  erred  when  they  conceived  themselves 
bound  thereby  and  acted  thereunder,  as  the  same  was  void. 

My  conclusion  is  that  certain  funds  are  pledged  and  certain  taxa- 
tion allowed  for  the  support  of  common  schools,  which  are  public 
and  open  to  be  enjoyed  by  all  resident  children  between  the  ages  of 
six  and  eighteen  years ;  subject,  perhaps,  to  some  qualification  as 
before  suggested.  So  it  has  been  held  in  Massachusetts,  under  a 
constitution  no  more  specific  upon  the  subject  than  that  of  this 
State,  and  in  Michigan  under  a  statute  similar  to  the  one  under  con- 
sideration, minus  its  fiftieth  section.  Roberts  v.  Boston,  5  Cush. 
198;  People  v.  The  Board  of  Education  of  Detroit,  18  Mich.  400. 
This  general  position  is,  however,  to  be  taken  subject  to  the  very 
great  powers  of  the  trustees  to  arrange  and  classify  the  schools  as 
they  deem  for  the  best  interest  of  the  scholars.  While  on  the  one 
hand  they  may  not  deny  to  any  resident  person  of  proper  age  an 
equal  participation  in  the  benefits  of  the  common  schools ;  and  while 
In  the  present  case,  upon  the  facts  presented,  the  defendants  should 
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hare  admitted  the  relator  into  the  pnblio  achool  in  qnestiony  yet^  on 
the  other  hand,  it  is  perfectly  within  their  power  to  send  all  blacb 
to  one  school,  and  all  whites  to  another;  or,  without  multiplying 
words,  to  make  such  a  classification,  whether  based  on  age,  sex,  raoe^ 
or  any  other  existent  condition,  as  may  seem  to  them  best  Van 
Camp  y.  Board  of  Education  of  LogaUj  Y.  0.  S.  406 ;  RoberU  t. 
Boston^  5  Cash.  198. 

Whether  it  be  well  or  ill  to  classify  or  diyide,  on  either  or  all  of 
the  conditions  suggested,  or  npon  any  other,  is  entirely  within  the 
discretion  of  the  trustees,  acting  intelligently  within  flieir  powei& 
I  think  the  mandamus  should  be  ordered^ 


Lewis,  0.  J.,  concurred  in  the  result; 
Gabbkb,  J.,  delirered  a  dissenting  opinion. 


Mandamu9  grmML 
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ACX2EPTANGB. 
Bm  Pabol  Aocbptahoi. 

AOGIDBNT  INSUBAKCSL 
See  Ih8X7RANOB»  1. 

ACCX)UNT. 
Bm  PAsniSB8Hip»l,4;  Tenants  nr  Ckmnov^t. 

ACTION. 

1.  A  hiulMUid  and  wife  oommenced  an  action  for  a  inalidonfl  lepleyln  ai  Ihalr 
hoiuehold  fnniitare,  alleging  that  the  replevin  suit  was  oomxnenoed  with 
intent  to  injnre  the  wife,  and  actually  resulted  in  her  injury  by  the  remoTal 
of  the  furniture.  It  appeared  that  the  replevin  suit  was  still  pending. 
EM,  that  tiia  aetion  could  not  be  maintained.    O'Brien  v.  Baarry,  829. 

t.  An  action  cannot  be  maintained  in  the  courts  of  Vermont,  on  a  bond  executed 
to  a  Judge  of  probate  in  New  Hampshire,  to  secure  the  proper  discharge  of 
the  duties  of  a  guardian,  the  duties  imposed  by  the  guardian's  appointment, 
the  obligation  created  by  the  bond,  and  the  rights  and  remedies  under  it, 
being  all  prescribed  by  the  statute  of  New  Hampshire.  Jvdg^  of  Probate, 
etc,,  T.  Hibbard,  894. 

8.  Where  A  has  agreed  to  sell  property  to  B,  C  may,  at  any  time  before  the 
title  has  passed,  induce  A  not  to  let  B  have  the  property,  and  to  sell  it  te 
himself,  provided  he  be  guilty  of  no  fraud  or  misrepresentation,  without 
incurring  any  liability  to  B.  In  such  a  case  A  alone  is  liable  to  B  for  the 
breach  of  contract ;  and  B  cannot  maintain  an  action  against  C  for  damages. 
AMhiay  v.  DyxoUt  659. 

Bee  Bahkbuftot,  3;  Coirapnucr;  Fbomibsobt  Note,  10;  Rbal  Estate,  8 

ACTS  OF  LBaiSLATURB. 

1.  If  a  law  has  been  regularly  promulgated  according  to  the  forms  of  the  con- 
stitution, its  invalidity  will  not  be  examined  or  passed  upon  by  the  Judiciary 
on  alleged  irregularities  or  informalities  committed  by  the  general  assembly 
in  passing  it,  nor  will  parol  evidence  be  received  to  show  that  the  general 
assembly  have  not  complied  with  the  requirements  of  the  constitution  in 
passing  it  The  Loukkma  8taU  LotU/rff  Co.  v.  Riehoux,  602.  See  8  Am 
Rep.  161. 

I.  An  act  of  the  general  assembly  will  not  be  declared  void  because  its  objects 
are  not  set  forth  in  its  title,  if  the  title  discloses  the  objects  of  the  aet  in 
terms  so  dear  that  no  one  can  be  misled  thereby.  lb. 


718  INDEX. 

ABJOINING  PBOPRISTOBa 
Sea  Rbal  BsTATk,  3. 

ADMINI8TBAT0BB. 
See  Stathtb  of  Limitation,  8. 

ADMIRALTY  LAW. 

A  TeiMl  of  which  def endant,  a  xesident  of  Mew  York  dtj,  was  the  nominal 
owneVf  waa  libeled  in  Boffido,  while  in  charge  of  J.  S.,  the  master  and  real 
owneTf  lor  a  penalty  incurred  by  carzying  passengers  wiihont  license.  J.  S.i 
withont  defendant's  knowledge,  procured  plaintifT  to  become  bail  for  her 
release;  and,  on  appeal  from  the  decree  enforcing  the  penalty,  plaintiff 
became  bail  on  the  appeal  bond,  also.  The  decree  was  affirmed  and  paid  by 
plaintiff,  who  brought  action  against  defendant  to  recover  the  money  so  paid 
elaimlng  as  surety  in  the  appeal  bond.  Held,  that  as  the  yessel  was  libeled 
in  a  home  port,  and  within  communicating  distance  with  defendant,  J.  S. 
bad  no  right  to  bind  him ;  also,  tliat  plaintiff  must  be  deemed  to  hare  made 
the  payment  as  defendant  in  the  decree,  and  not  as  surety  on  the  appeal 
bond.    Oag&r  ▼.  Babcoek,  689. 

See  JuBiSDiOTiOK,  8. 

AGENT, 
0ee  MAtnni  and  Sbbyant  ;  Principal  and  Aabiv. 

ALTERATION  OF  INSTRUMENT. 
See  Pbomibbobt  Notb,  8, 6,  S. 

APPEARANCE. 
See  Attobnbt. 

APPUCATION  FOR  INSURANCE. 
See  Inbubangb,  7,  8, 14, 16. 

APOTHECARY. 
See  Nbgliobnce,  1. 

APPOINTING  POWER. 
See  Constitijtional  Law,  2 

ASSAULT. 
See  Landlord  and  Tbnant»  8. 

ASSESSMENT. 
See  Taxbs. 

ASSESSMENT  FOR  LOCAL  IMPROVEMENTS. 

1.  9t  ^*  charter  of  the  city  of  LouisTille,  the  public  ways  of  the  dty  were 
placed  under  the  exclusive  control  of  the  general  council,  with  power  to 
fanprore  them  by  original  construction  and  reconstruction.    'I*he  chartei 
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furtlier  piOTided  that  the  improTements  '*  shall  be  done  aa  maj  be  pxeaeribed 
bj  ordinance,  at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square,  to  be  equally  apportioned  by  the  general  council,  .  •  .  payment 
to  be  enforced  as  other  taxes,  or  by  proceedings  in  court.*'  SM,  oonstitn- 
tionaL  Broadioay  Baptigt  Ohurch  t.  McAtee,  480,  and  note,  487. 
%  Under  such  a  charter,  church  property  is  liable  to  be  assessed  lor  impfOT» 
ments,  though  exempted  by  general  laws  from  taxation,  /ft. 

See  Taxation. 

ASSESSMENT  OF  CHURCH  PROPEBTT. 
See  AflSBSSMxirr  fob  Local  Ihpboyemxrts,  t. 

ASSESSMENT  ON  PREMIUM  NOTE. 
See  Insxtrancb,  6. 

ASSIGNMENT. 
See  Partnkbship,  6. 

ATTACHMENT. 

A,  on  the  1st  of  March,  1860,  gave  his  negotiable  promlssozy  note  to  B,pfty»U0 
In  two  years.  C,  a  creditor  of  B,  served  an  attachment  on  A,  as  garnishee, 
in  November,  1867.  B  indorsed  the  note  February  23, 1868,  to  D,  bona  fid$ 
for  value,  D  having  no  notice  of  the  attachment,  but  having  heard  tliat  B 
liad  f^ed.  After  maturity,  A  paid  the  amount  of  the  note  to  D.  HdA,  thai 
the  note  was  discharged,  and  that  A  was  not  liable  under  the  attaehmenft. 
Da^  ▼•  2XmmtTman,  1S7. 

See  ExxMFTiOK  Laws. 

ATTESTING  WITNESS. 
See  Will,  8. 

ATTORNEY. 

1.  One  oodefendant  may  employ  an  attorney  for  the  other  oo-defendants,  and 
the  appearance  of  such  an  attorney  for  all  will  bind  all.  If  the  attorney  gives 
an  unauthorized  consent  that  judgment  may  be  rendered  against  them,  the 
remedy,  if  there  is  any  other  than  that  against  the  attorney,  is  by  applica- 
tion directly  to  the  court  which  rendered  the  Judgment,  or  by  writ  of  error, 
and  not  by  audUa  querela.    Abbott  v.  DtUton,  894. 

2.  R  eeemi  that  an  appearance  by  an  attorney  binds  the  party  for  whom  he 
appears,  whether  the  attorney  was  employed  by  the  party  or  not.  lb. 

AUCTION. 

The  ageucy  which  an  auctioneer  assumes  for  a  purchaser  commences  with  the 
bidding  and  terminates  at  the  close  of  the  sale,  and,  nnless  the  name  of  a 
purchaser  is  entered  in  the  sale  books  at  the  time  of  the  sale,  the  purohaiet 
Is  not  bound.     WaOter  v.  Herring,  616. 

AUDITA  QUERELA^ 
See  Attornbt. 
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BAGGAGE. 
Bee  ComcON  Gabribb,  4, 6, 7. 

BAILMENT. 

PlalntUr  Bent  Ub  goods,  in  charge  of  G.,  to  defendant* s  wavebonBe,  for  Btoragv. 
G.  put  blB  name  on  the  goods,  and  left  a  written  notice  with  defendant  not 
to  give  them  up  without  his  consent  Plaintiff  then  sent  a  written  notice  to 
defendant  sajing :  "  Please  hold  the  same,  subject  only  to  my  written  order. 
The  property  is  mine."  Soon  after,  plaintiff  demanded  the  goods  of  defend- 
ant, who  refused  to  deliyer  them  up,  even  after  plaintiff  had  offered  him  a 
bond  of  indeBEinity,  and  to  pay  all  diargee.  Subsequently  a  sheriff  levied 
on  the  goods,  under  two  executions  against  Q.,  and,  on  the  following  day,  an 
execution  against  plaintiff  came  into  the  sheriff's  hands.  The  goods  were 
sold  on  one  of  the  executionB  against  G.,  and  the  proceeds  applied  in  pay- 
ment thereof.  SM,  that  defendant  was  liable  for  the  value  of  the  goods 
on  the  ground  that  he  ought  to  have  given  up  the  goods  on  demand  and 
offer  of  indemnity  by  plaintiff,  or  commenced  a  suit  by  bill  of  interpleader 
to  determine  the  respective  rights  of  plaintiff  and  G. ;  and  that,  as  the  goods 
were  in  fact  plaintiff's,  the  levy  and  sale  of  them  under  an  execution  against 
G.  did  not  mitigate  the  damages,  notwithstanding  the  laet  that  the  sheriff 
•Ibo  held  an  execution  agidnst  plidntiff,  under  which  he  did  nothing.  BaU 
T.  Linep,  611. 

BANE. 

See  FOBOBRT. 

BANK  CHECK. 

The  holder  of  a  check,  dra¥m  by  a  tliird  party  on  a  bank,  cannot  offset  such 

check  against  his  note  held  by  the  bank.    There  is  no  privity  of  contract 

between  the  holder  of  such  a  check  and  the  bank,  and  a  refusal  to  pay  the 

check  would  not  give  the  holder  a  right  of  action  against  the  bank.    Oase  v. 

Hendenon,  690. 

See  Pbotcipal  and  Aqbht. 

BANKRIJPTCT. 

1.  To  the  plea  that  the  plaintiff  is  a  bankrupt,  and  that  all  his  estate  vested  in 
his  assignees,  it  is  a  good  replication  that  the  whole  benefidal  interest  in  the 
contract  or  demand  in  suit  was  vested,  by  prior  assignment,  in  a  third  party, 
for  whose  benefit  the  suit  is  prosecuted.    BhoadM  v.  BUukUUn,  888. 

ib  In  an  action  for  an  alleged  breach  of  contract,  it  appeared  that  the  plaintiff 
made  the  contract,  in  his  own  name,  in  the  course  of  a  bustness  which  he 
was  carrying  on  for  L.,  and  which  he  had  previously  transferred  to  L.  as 
security  for  a  debt,  with  the  agreement  that  L.  should  f  umish  all  the  capital, 
and  receive  all  the  profits,  except  enough  to  support  plaintiff  and  his  famiiy, 
until  the  debt  was  paid,  when  the  business  and  the  profits  should  again 
become  plaintiff's.  After  the  alleged  breach  by  defendant,  plaintiff  became 
bankrupt.  EM,  that  plaintiff  coald  maintain  the  action  in  his  own  name, 
and  that  his  right  of  action  did  not  pass  to  his  assignees  in  bankruptcy.  lb. 

8.  The  omission  of  a  petitioner  in  bankruptcy,  under  the  act  of  1867,  to  include 
a  creditor's  claim  in  his  sworn  schedule  of  debts,  or  to  see  that  the  creditor 
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has  notioe  of  the  proceedings,  must  be  shown  to  be  willful  and  fraudulent 
in  order  to  avoid  the  discharge.  BifVMndi  ▼.  Barnes,  418. 
4.  Funds  were  paid  into  a  State  court  for  J.  S.,  and  other  penons  obtained 
judgments  for  costs  against  him,  and  execution  was  issued  thereon,  but 
returned  unsatisfied.  Ordered,  that  the  amount  of  the  co0ts  be  deducted 
from  the  funds,  notwithstanding  J.  S.  had  been  adjudged  a  bankrupt  about 
the  time  the  Judgments  for  costs  were  obtained.  OUrVe  OjfUe  r.  TiU  Preti^ 
deiU,  JHreetcre  and  Oampany  qf  the  Bank  of  (Jape  Fear^  000. 

See  EzBMFTiON  Laws,  1, 8. 

BELLIGERENT  BiaHT& 
See  Wab. 

BILLS  ANDNOTB& 
Bee  Pbomissobt  Nan. 

BONA  FIDE  HOLDER. 
8m  OomiTT  Bonds  ;  Pbohusobt  Hon 

BONDS. 

See  COUHTT  BOHDS. 

BOUNDABIE& 
SeeDxBD. 

BBBAGH  OF  GONTBAOT. 
See  Agtiok,8. 

BBEAOH  OF  COVENANT. 

Defendant  ooiiT^yed  to  plaintiff,  by  deed  of  warrant/,  premises,  a  portion  ot 
which  he  had  previously  conyeyed  and  given  possession  of  to  another.  The 
premises  were  subject  also  to  certain  easements,  such  as  a  right  of  way,  and 
the  right  to  maintain  a  dam.  Held^  that  the  covenant  of  seiiin,  so  far  as  it 
related  to  the  portion  previously  conveyed,  was  broken  at  the  date  of  the 
deed,  and  that  the  existence  of  the  outstanding  easements  was  a  breach  of 
the  covenants  of  warranty.    Lamb  v.  Banforik,  426. 

See  TaNAHTB  in  Common,  8. 

BREACH  OF  PROMISE  OF  MARRUQS. 

In  an  action  by  a  woman  for  breach  of  a  promise  of  marriage,  Md,  that  the 
action  could  be  maintained  although  the  defendant  was  manied  at  the  time 
of  the  promise,  if  the  plaintiff  was  ignorant  thereof;  also^  that  evidence 
that  plaintiff  was  seduced  by  defendant,  under  promise  of  marriage,  was 
adnlMlble  In  aggravation  of  damages.    K^y  t.  iSO^,  886,  and  note,  888. 

BRIDGE. 
See  Highway  I. 

Vol.  Vm.— 91 
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CARRIERS 
Bee  COMMOK  OAKHnm, 

CARRIERS  OF  PA8SBNGER& 
8m  OoiaiKniOABBiKBs;  Mabter  Ain>  Ssrtast;  ^^"-«^^ 

CHECK. 
Bee  Rahk  Chbcx  ;  Fobgbd  Chbck. 

CHURCH  PROPERTY. 
8m  AaMnmr  worn  IjOoal  Imfboyxkbhts^S;  BoouHUflxnALLiir. 

CITY. 

8m  MUHIOIPikL  COBFOBATiaH 

CIVIL  RIGHTS. 
BmHahdamub;  Raelboad^^ 

COERCION. 
8m  Husband  and  Wnra^S. 

COIN  CONTRACT. 

See  JxTDQioBirr,  1. 

COLLECTOR  OF  TAXES. 
See  Tax  Collbctob. 

COMMON  CARRIER. 

L  Plftiiitlir  flhlpped  goods  at  Irvineton,  Penn.,  to  be  transported  to  Booton  bf 
defendants,  common  carriers,  and  reoeiyed  a  bill  of  lading  containing  a  eon 
dition  that  **  this  merchandise  may  be  carried  in  box  can,  coyered  skeleton 
oars,  or  open  platform  cars;  if  destined  beyond  Philadelphia,  it  may  bo 
transported  by  water»  In  yessels,  boats,  bargee  or  lighters,  and  if  so  destined 
to  any  point  beyond,  the  same  may  be  intrusted  or  deliyered  in  the  cars  of 
this  company,  or  otherwise,  to  any  other  ndlroad  or  transportation  company 
or  agent,"  etc.  The  nsaal  route  of  defendants  was  by  rail  to  Philadelphia, 
and  thence  by  water  to  Boston.  HM,  that  defendants  were  not  bound  to 
send  the  goods  by  rail  from  Philadelphia,  when  there  was  a  temporary 
obstruction  in  the  water  communication.     Bmpirs  TyamporiaUon  Oo,  ▼. 

8.  Custom  or  usage  will  control  the  general  law  of  liability  of  oommon  oar> 
riers.    McMout&n  y.  PenfuyUMnia  B,  B.  Go,,  264. 

8.  Defendants,  a  railroad  company,  deliyered  a  barrel  of  sugar  at  a  way  ttatkMi 
where  they  had  no  warehouse,  but  gaye  no  notice  to  plaintiff,  the  conslgnea 
It  was  proyed  that  it  was  the  custom  for  consignees,  at  that  station*  to  be 
present  to  receiye  goods  directed  to  them.  HM,  that  a  deliyory  on  the 
platform  was  a  good  delivery  under  the  custom.  Ih. 
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8.  An  expreM  company  received  a  package  of  money  from  a  bank  at  T.,  to  be 
transmitted  to  L.,  and  in  their  receipt  they  undertook  to  "  forward  to  the 
nearest  place  of  destination  reached  by  this  company."  By  the  conditions 
in  the  receipt,  the  company  were  not  to  be  liable  "  except  as  forwarders 
only,  *  *  *  or  for  any  defknlt  or  negligence  of  any  person  or  corpora- 
tion to  whom  "  the  package  shonld  be  delivered,  "  at  any  place  of  the  estab- 
lished route  run  by  this  company/'  and  such  person  or  corporation  was  to 
be  taken  to  be  the  agent  of  the  consignor.  To  reach  L.«  the  package  was 
carried  by  three  other  express  companies,  bat  the  consignee  at  L.  ref  ased  to 
receive  it,  and  directed  it  to  be  retamed  to  T.,  to  which  place  it  was  carried 
by  the  same  routes.  On  its  arrival  there,  and  return  to  the  bank,  it  was 
found  that  part  of  the  money  had  been  abstracted.  In  an  action  by  the 
bank  against  the  express  company  at  L.,  the  Judge  charged  that  the  com- 
pany were  bound  by  the  contract  tf i  carry  the  package  safely  to  L.,  and  that 
the  burden  of  proof  was  on  the  company  to  show  how  the  loss  occurred. 
Edd,  error,  and  that  at  most  the  defendant  company  were  liable  as  carriers 
only  to  the  end  of  their  route,  and  beyond  that  only  as  forwarders ;  also,  that 
the  jury  should  have  been  Instructed  that,  if  the  evidence  satisfied  them 
that  the  loss  had  not  occurred  on  defendant  company's  route,  either  in  going 
or  returning,  but  on  some  other  part  of  the  route,  and  that,  in  the  perform- 
ance of  their  duties  as  forwarders,  they  had  used  reasonable  diligence  in  the 
selection  of  proper  carriers,  defendant  company  were  not  liable.  American 
EoBpreu  Company  ▼.  Second  2fati<mal  Bank,  268, 

4.  A  feather  bed,  not  intended  for  use  on  the  voyage,  is  not "  i>ersonal  baggage  " 
of  a  female  passenger  by  steamship  from  Ireland  to  the  United  States. 
OennoUy  v.  Warren,  800,  and  note,  802. 

5.  A  gold  watch,  deposited  in  a  trunk  by  a  traveler  on  a  railroad,  is  baggage, 
for  the  loss  of  which  the  carrier  is  liable.  American  OofUract  Company  v. 
Croes,  471. 

6.  The  inspection  of  the  boilers,  etc.,  of  a  vessel  employed  in  the  carriage  of 
passengers,  and  the  certificate  of  the  inspector  showing  that  they  answer 
the  requirements  of  the  acts  of  congress  of  July  7, 1888,  and  August  80, 
1853,  do  not  per  ee  constitute  a  defense  to  an  action  for  an  injury  to  a  pas- 
senger. The  acts  of  congress  do  not  impair  the  common-law  right  of  action 
by  persons  thus  injured  through  the  unskiUfulness  or  negligence  of  the 
owner  or  master  of  a  vessel.    Bwarthout  v.  New  J&reey  BUanAoat  Co,,  541. 

9.  A  railroad  passenger  is  not  bound  by  a  printed  notice  in  his  ticket,  limiting 
the  weight  and  value  of  his  baggage,  unless  his  attention  is  called  to  the 
notice,  by  the  ticket  agent,  of  unless  he  is  aware  of  it  when  the  ticket  is 
purchased,  in  which  case  he  will  be  presumed  to  have  assented  to  the  terms 
of  the  notice,  in  the  absence  of  any  objection  on  his  part.  Baweon  t.  T%$ 
PewneybMMia  Railroad  Co.,  648. 

Bee  BXFBB88  Ck)MFAinr ;  RAtLBOAD ;  Whabvaab. 

GOMPROMISR 
See  Ck>irrBAGT,  8. 

OONCBALED  WEAPONS. 
See  CoNSTmrnoNAL  Law,  8. 
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OONDITION  PBECBDBNT. 
Bee  Pbosobbobt  Note,  4. 

OONSEQUENTIAL  DAHAasa 
See  MAUxnoim  PBOsacxmoN ;  MuinoiPikL  Oobfoba' 

OONSmERATION. 
Bee  OOBTBACT,  1,8. 

OONSIQNSB. 

Bee  iHBUBAHOBp  <!. 

OONSPIRACr. 

A.  eoaapifaosf  to  obtain  fram  a  niMter  mediBide  moiiej,  wlileh  he  !■  onder  Be 
legAl  obligeikm  to  paj,  bj  indadng  liie  worinnen  to  leave  him,  end  by 
deteixing  others  from  entering  into  hie  employment,  or  by  threetoning  to  do 
this,  so  that  he  is  induced  to  pay  the  money  demanded,  under  a  reasonable 
apprehension  that  he  cannot  cany  <m  his  businees  without  yielding  to  the 
demand,  is  an  illegal  oonspiraqr;  and  the  money  thus  obtained  may  be 
recoyered  back  from  the  eonspiring  parties,  wlio  are,  also,  liable  for  all 
damages  to  the  business  of  such  mechanic  occaskmed  by  such  illegal  acts. 
Owrm  T.  Butherf(>rd,  287. 

See  Bbstraxht  of  Tbadb. 

CONSTITUTIONAL  LAW. 

1.  An  act  of  the  legislature  authorising  a  dty  to  raise,  by  taxation  of  Us  dtl- 
sens,  the  money  for  constructing  a  railroad  leading  into  such  dty,  from  pofaits 
within  or  without  the  State,  when  the  railroad  is  deemed  by  a  majority  of 
the  dtliens  to  be  essential  to  the  interests  of  the  dty.  Is  not  unconstitu- 
tional.    TToUptfr  ▼.  C%  of  OincinnaH,  34. 

9.  The  legislature  of  Ohio  authorised  the  Judges  of  the  superior  court  to 
appcdnt  trustees  of  a  contemplated  rulway.  EM,  (1)  that  this  was  not  an 
exerdse  of  the  appointing  power,  forbidden  to  the  legislature  by  article  8, 
section  27  of  the  State  constitution,  such  tmstees  not  bdng  ptMc  officer*  in 
the  constitutional  sense,  and  their  appointment  by  the  court  being  a  legiti> 
mate  function ;  (2)  that  the  act  was  not  in  violalion  of  artlde  4,  section  14 
of  the*  State  constitution,  prohibiting  the  Judges  from  holding  any  other 
office,  sudi  power  of  appointment  being  only  an  additional  power  or  duty 
annexed  to  an  existing  office  and  not  a  new  office ;  and  (8)  the  act  was  not  in 
violation  of  artlde  2,  section  20  of  the  State  GonstitutkNi,  In  not  fixing  the 
term  of  office  and  compensation  of  the  trustees,  such  trustees  not  being 
"  officers  "  in  the  sense  of  the  constitution.    lb, 

8.  An  act  of  the  legislature  provided  "  that  it  shall  not  be  lawful  for  any  person 
to  publicly  or  privately  carry  a  dirk,  sword-cane,  Spanish  stiletto,  belt  or 
pocket  pistol  or  revolver."  HM  constitutional,  with  the  exception  of  the 
prohibition  as  to  the  "  rev(kver."    Andrews  v.  8taU,  8,  and  note,  22. 

4.  A  sheriff  paid  the  surplus  of  a  sale  on  execution,  to  another  than  the  person 
entitled  thereto,  by  order  of  the  military  authorities  in  Missouri.    In  an 
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action  on  the  sherifT'e  bond,  hM,  ihtX  the  section  of  Uie  State  conBtitution, 
providing  that  no  peraon  shonld  be  proeecuted  for  any  act  done  in  porBoance 
of  military  aathoritj,  was  void,  as  impairing  the  obligation  of  oontractif,  in 
so  far  as  it  applied  to  acts  done  in  violation  of  the  sheriff's  bond.  State  v. 
GatztoeOer,  119. 

5.  Bj  a  convention  ordinance  of  Missoori,  it  was  provided  that  an  annual  tax 
of  ten  and  fifteen  per  cent  of  the  gross  earnings  of  the  North  Missoori 
B.  B.  Go.  should  be  paid  to  the  State  in  lieu  of  other  taxation,  and  applied 
in  payment  of  the  debt  due  from  the  State,  on  the  bonds  issued  to  the  com- 
pany by  the  State.  Held,  not  unconstitutional,  either  as  in  violation  of  arti- 
dee  6  and  7  of  the  amendments  to  the  United  States  Ckmstitution  (for  these 
articles  are  only  restrictive  of  federal  power),  or  as  impairing  the  obligation 
of  contracts.  Such  an  ordinance  is  a  valid  exercise  of  the  taxing  power. 
North  Missouri  JR.  R  Go.  v.  Magvire,  141. 

6.  The  supreme  court  of  Pennsylvania  decided  that  under  the  laws,  as  to  the 
opening  of  roads  in  Philadelphia,  interest  was  to  be  allowed  on  an  award 
from  the  date  of  the  assessment.  By  the  act  of  1867,  the  legislature  pro* 
vided  that  the  award  should  be  enforced  "  in  the  same  manner  as  provided 
by  law  in  the  opening  of  roads  in  the  city  of  Philadelphia."  By  the  act  of 
1869,  the  legislature  declared  that  the  true  intent  and  meaning  of  the  act  of 
1867  were  "  tliat  no  interest  shall  be  allowed  on  damages  for  ground  taken, 
up  to  the  time  of  their  payment  on  the  issue  of  any  warrant  for  their  pay- 
ment by  the  city  of  Philadelphia."  In  a  case  arising  under  the  act  of  1867» 
7iM,  that  the  act  of  1869,  an  expository  act,  was  destitute  of  retroactive 
force,  because  it  was  an  act  of  judicial  power,  and  was  in  contravention  of 
the  constitution  of  the  State,  which  declares  that  no  man  can  be  deprived  of 
his  property  "  unless  by  the  judgment  of  his  peers  or  the  law  of  the  land." 
HaUy  V.  City  of  PhUadOphia,  153,  and  note  156. 

7.  A  grist-mill  owned  and  operated  by  individuals  who  are  compelled,  by  law, 
to  grind  well  all  grain  received  by  them  for  that  purpose,  but  are  not  com- 
pelled by  law  to  receive  grain  for  grinding,  is  not  a  "  public  "  benefit  in  the 
constitutional  sense ;  and  an  act  of  the  legislature  authorizing  the  flowage 
of  lands  (on  payment  of  assessed  damages),  by  maintaining  a  dam  of  sufficient 
height  to  run  such  mill,  is  an  unconstitutional  exercise  of  the  right  of 
eminent  domain.    Tyler  v.  Beacher,  398. 

8.  An  act  of  the  legislature  of  Illinois  authorized  the  commitment  to  a  "  reform 
school "  of  children  between  six  and  sixteen  years  of  age  who  are  '*  vagrants 
or  destitute  of  proper  parental  care,  or  are  growing  up  in  mendicancy,  idle- 
ness or  vice,"  to  remain  until  reformed  or  until  the  age  of  twenty-one.  On 
the  application  of  the  father  of  a  child  so  committed,  hddt  tliat  the  chil^ 
must  be  discharged,  the  act  being  unconstitutional,  and  the  commitment  not 
being  for  any  criminal  offense.    People  v.  7}umer,  645. 

9  The  Nevada  stamp  act,  requiring  revenue  stamps  upon  bills  of  exchange 
drawn  in  that  State  and  payable  in  another  State,  is  a  valid  exercise  of  the 
taxing  power,  and  is  not  in  conflict  with  the  United  States  ooostitation. 
Ex  parte  Mivrtin,  707. 

flee  Aom  of  LBaiflLATiTRB ;  Ajbsessusnt  fob  Local  iHFBOTiQCBirF ;  "SiaswBn 

DOMAm ;  JuDOMSiiT ;  Maitdamub. 
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CONTRACT. 

1.  Defendant,  an  innkeeper,  held  goods  of  J.  8.  to  satiafj  hla  board  bllL  Plain 
tiff,  also  an  innkeeper,  waa  afterward  applied  to  bj  J.  8.  for  board,  and  agreoa 
with  defendant  to  board  J.  S.  a  certain  time  in  conaideration  of  defendant's 
promise  to  retain  the  goods  aa  secarity  for  plaintiff's  bill  aa  well  as  his  own. 
The  goods  were  released  without  payment  of  plaintiff's  bUL  EM,  that 
defendant's  promise  was  founded  on  a  good  consideration,  and  that  for  the 
violation  of  it  plfdntiff  was  entitled  to  recover.    HarUeU  t.  Saunden,  138. 

2.  In  an  action  for  work  done  and  material  famished  in  fitting  up  a  hoaBe,it 
is  no  defense  that  the  work  was  done  and  material  furnished  with  the  knowl- 
edge, on  the  part  of  plaintiff,  that  defendant  intended  to  use  the  house  for 
gambling  purposes.    Miehad  v.  Bacon,  188,  and  note,  140. 

8.  Defendants  being  unable  to  pay  an  undisputed  liability  of  96«400,  which 
they  had  incurred  by  breach  of  a  contract  with  plaintiff,  it  was  agreed  that 
if  defendants  would  borrow  of  their  friends  and  pay  $8,500,  and  agree  to  pay 
an  additional  sum  aa  soon  aa  they  were  able,  up  to  seTenty-five  cents  on  the 
dollar,  plaintiff  would  compromise  his  claim.  Defendants  borrowed  and 
paid  the  $8,500,  mainly  in  checks  of  their  friends.  HM,  that  this  did  not 
preclude  plaintiff  from  suing  for  the  residue  of  the  claim,  there  being  no 
consideration  for  the  compromise.    Bunge  t.  Koop,  546. 

4.  Services  rendered  a  person  during  his  last  illness  as  nurse  and  housekeeper 
are  not  deemed  to  be  gratuitous,  but,  on  the  contrary,  there  is  an  implied 
contract  that  the  party  receiving  such  services  is  to  pay  a  fair  compensation 
therefor.  The  fact,  if  it  were  shown,  that  the  nurse  or  housekeeper  lived 
with  the  man  she  was  nursing  and  taking  care  of  as  his  concubine  does  not 
impair  or  lessen  her  claim  for  wages,  unless  it  be  alleged  and  shown  that 
concubinage  was  the  motive  and  cause  of  their  living  together  in  the  first 
instance,  and  the  services  rendered  were  merely  incidental  to  that  mode  of 
living.    Sueessaion  of  PerouUhet,  695. 

CONTRIBUTORY  NEGLiaBNGB. 
See  Nboligencs. 

CONVERSION. 

Defendant  received  bills  of  exchange  for  acceptance,  and  on  demand  for  them 

by  the  persons  entitled  thereto,  he  looked  for  them,  but  not  finding  them 

said  he  might  have  burned  them  up  with  papers  he  considered  of  no  value. 

HM,  that  he  was  not  liable  in  trover,  there  being  no  evidence  of  a  volnntaiy 

or  intentional  destruction  or  loss  of  the  bUls.    8aU  Springs  National  Bank 

^  V  Whodor,  564.  

See  Bailicert. 

OONVEtANCB. 

In  an  action  for  a  breach  of  covenants  in  a  warranty  deed,  it  appeared  that  the 
deeds,  after  the  usual  words  of  conveyance  and  a  description  of  the  premissa 
contained  the  words,  '  and  meaning  hereby  to  convey  *  •  *  the  sama 
premises  and  title  as  conveyed  to  me  by  D.  W.»  and  no  more."  It  appeared 
also,  that  D.  W.  conveyed  to  defendant  only  an  equity  of  redemption  frooi  a 
mortgage  which  was  still  outstanding  at  the  date  of  the  deed,  and  whidi 
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pUintiff  WEB  BQbseqaenilj  obliged  to  pay.  EM,  that  the  deed  onlj  oob- 
Tejed  an  equity  of  redemption,  and  that  the  action  oonld  not  be  maintained. 
Batetr.Ibiter,  406 

Bee  Bbbach  of OoymrAKT;  Dbbd;  EeTOFPBL. 

GOBPORATION. 

A  mining  corporation  was  organized  under  a  atatnte  requiring  the  operation! 
of  the  corporation  to  be  carried  on  in  Illinois.  The  corporation  afterward 
engaged  in  mining  in  Colorado,  and  in  the  prosecution  of  its  work  borrowed 
large  sums  of  monej,  for  which  notes  of  the  corporation  were  giren.  Sddt 
that  a  stockholder  could  not  enjoin  the  collection  of  the  notes,  the  doctrine  of 
vUra  9irei  not  applying.    Bradl$y  y.  BaUard,  656. 

COSTS. 

See  JXTDOMBUT,  1. 

OaTBNANTS. 
See  TmfASTB  in  Oohmok. 

COUNTY  BONDS. 

L  Where  a  statute  authorises  the  issue  of  county  bonds  after  submitting  cof 
tain  questions  to  the  people  of  the  county  to  be  voted  upon,  and  the  bonds 
are  issued  by  the  county,  of  its  own  motion,  and  without  submitting  the 
questions  to  the  voters  of  the  county,  the  bonds  are  void,  even  in  the  hands 
of  Ixma  fide  holders ;  but  the  legislature  has  power  to  cure  the  defect  by 
authorising  the  county  to  take  up  the  old  bonds  and  issue.  In  lieu  thereof 
new  bonds,  which  would  be  valid.  8teine$  v.  Franklin  Ocunty,  87,  and  note 
100. 

S.  Where  county  bonds  are,  by  act  of  the  legislature,  authorised  to  be  issued 
upon  a  popular  vote  "  spedfying  the  amount,"  and  the  bonds  are  issued 
upon  a  popular  vote  which  failed  to  "  specify  the  amount,"  this  circumstance 
will  be  deemed  an  irregularity  simply,  and  not  sufficient  to  render  the  bonds 
void  in  the  hands  of  bona  fide  holders.  State  of  MinouH  m  rd.  2f$al  t. 
SaUns  County  Cfowrt,  108. 

COVENANT  RUNNING  WITH  THE  LANIX 
See  Rbal  Estatb,  1. 

CRIMINAL  LAW. 

1.  An  indictment  contained  two  coxmts :  The  first  charged  the  defendant  with 
breaking  and  entering  a  store-house ;  the  second  charged  him  with  stealing 
the  goods.  He  was  found  gaUty  under  both  counts,  and  the  Judge  imposed 
a  distinct  sentence  on  each  count.  Held,  not  erroneous.  OommonioeaWi  v. 
BirdsaU,9Sd. 

t.  The  voluntary  drunkenness  of  a  murderer  neither  excuses  the  crime  not 
mitigates  the  punishment.  The  rule  is,  that  one  in  a  state  of  voluntary 
intoxication  is  subject  to  the  same  rule  of  conduct,  and  to  the  same  rules  and 
principles  of  law,  that  a  sober  man  is ;  and  that  where  a  provocation  is 
offered,  and  the  one  offering  it  is  killed,  if  it  mitigates  the  offense  of  the 
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man  dnuik«  it  11100111  also  initiate  the  offiuue  of  the  mui  aober. 
Aon  ▼•  CMMMfUOMtt&y  466. 

8b  On  an  indictment  for  murder,  where  the  plea  of  aelf-defenae  waamUed  upon, 
the  joiy  were  instmcted  that "  by  the  term  malloe  aforethonght,  ia  meant  a 
predetermination  to  kill,  however  suddenly  or  recently  formed  in  the  minda 
of  the  person  killing,  before  the  fatal  act»  so  that  the  determination  actually 
exists  in  the  mind  before  and  at  the  time  of  the  killing,  and  be  not  prompted 
alone  by  the  first  transport  of  passion  and  under  great  provocation."  HM^ 
error,  on  the  ground  that  the  instructions  under  the  plea  of  self-defense  was 
in  efiect  a  determination  by  the  court  that  killing  in  necessary  self-defense 
may  be  killing  with  malice  aforethought,  and,  therefore,  legally  murder.  A 
killing,  to  constitute  murder,  must  be  done  unlawfully,  and  unless  it  be 
unlawful,  it  cannot  have  been  done  with  malice  aforethought,  although  it 
may  have  been  predetermined.    Bohiam/Mn  t.  O9OifikmtO0a2CA,  474. 

4.  Where  one's  life  has  been  repeatedly  threatened  by  an  enemy,  a  desperate  and 
lawless  man,  an  actual  attempt  been  made  to  assassinate  him,  and  the  mem- 
bers of  his  family  been  informed  by  such  enemy  that  he  is  to  be  killed  on 
sight,  he  may  lawfully  arm  himself  to  resist  the  threatened  attack ;.  he  may 
leave  his  home  for  the  transaction  of  his  legitimate  business,  or  for  any  law- 
fnl  and  proper  purpose,  and  if,  on  such  occasion,  he  casually  meets  his 
enemy,  having  reason  to  believe  him  to  be  armed  and  ready  to  execute  his 
murderous  intentions,  and  he  does  believe,  and  from  the  threats,  the  previous 
assault,  the  eharacter  of  the  man,  and  the  circumstances  attending  the  nxeet 
ing,he  has  reason  to  believe  that  the  presence  of  his  enemy  puts  his  life  in 
Imminent  peril,  and  that  he  can  secure  his  personal  safety  In  no  other  way 
than  to  kill  him,  he  is  not  obliged  to  wait  until  he  is  actually  assaUed.  i6. 

flee  OiMUBriTUTKMiAL  Law,  8,  8 ;  Hubbahd  ahd  Wm»  8;  LAaanrr;  Wr> 

HB88,  8, 4. 

CUSTOM. 
Bee  OoMicoN  Cabbibb,  9. 

DAMAGES. 

Bee  Bbbaoh  of  Pbomibb  of  Mabbiaob;  GojfSFnucr;  MAUonnjs  PBOnoi^ 
Tioar;  MABnBA]n>8BBTAirr,8;  Nbquobhob;  HaniB04i\  4 

DECLARATORY  STATUTB. 
See  OoHirriTUTiOHAii  Law,  6. 

DEED. 

In  a  deed  of  land,  the  description  by  lot  should  prevail  over  that  by  bearing* 
and  distanoes.  Where  the  language  conveying  premises  was :  "  Lot  No.  89 
In  block  87,  in  the  old  town  of  Hudson,  now  Macon,  beginning  at  the  north> 
east  comer ;  thenue  west  to  the  alley,  ....  to  the  beginning,"  the  de- 
scription  actually  embracing  a  less  area  tlian  lot  8,  hM^  that  all  of  lot  8 
conveyed.    Rv^uvfotd^,  TVo^,  104. 

See  CosrvBTAKOB. 
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DEFENSR 

8m  PB0MI88OBT  NOTB,  t,  4,  7. 

DELIVEBT. 
8«6  Common  Cabbibb. 

DESCRIPTION, 
SeeDBBD-  WiLi^lL 

DOMESTIC  JUDGMENTa 
See  JuDGifEBT,  2, 8. 

DOWEB. 
8m  Hubband  abd  Wotb. 

DRAWEE. 
See  FoBGBD  Chbok. 

DRAWEE  AND  PATEB. 
See  Bank  Chbok. 

DRUGGIST. 
See  Nbqliobbob. 

DRUNKENNESS. 
See  Gbdohal  Law«  2 ;  PBOioBflOBT  Kofffl^  7. 

EASEMENT. 
See  Bbbach  of  Cotbbabt. 

ECCLESIASTICAL  LAW. 

1.  The  title  and  luw  of  the  propeitf  of  a  ^vided  congregation,  and  the  olBeee 
pertaining  thereto,  belong  to  that  portion  which  adheres  to  the  denomination 
and  conforma  to  its  rolee.    BoM's  appeal,  275,  and  note,  288. 

8b  A  elaaala  of  the  (}ennan  Reformed  church  of  the  United  States,  sitting  as  an 
ecdeiitairtifal  eooii,  declared  certain  oifioes  held  bf  defendaate  tacant.  Heid, 
that  this  deolirion  was  binding  on  the  ciyil  conrts.  Hk 

EDUCATION. 

flee  Makdahttb. 

EMINENT  DOMAIN. 

1.  A  State  legidatore  may  delegate  the  right  of  eminent  domain  to  an  agent 
of  the  United  States  for  the  purpose  of  obtaining  !and  In  snoh  State  as  a  site 
for  a  postofSoe.    Bwi  ▼.  MerehaiM  Inawranee  Co,,  889. 

%,  By  an  act  of  the  legislatoro  of  Masflachasetts,  an  agent  of  the  United  States 
was  authorised  to  purchase  land  in  the  State  for  the  site  of  a  post-office.  The 
act  pTOTlded  that,  when  the  agent  and  the  owners  of  the  land  could  not  agree 

Vol.  VIII  —  92 
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apon  the  phoe,  there  should  be  an  appraisement  madebj  a  Jnrj.  HlM,ihaA 
in  order  to  obtain  the  land  and  the  appraisement,  it  was  not  neoessaij  that 
the  owner  should  first  c<m$ent  to  a  sale.  lb. 

See  Ck)N8TiTUTiONAL  Law,  7. 

ESTOPPEL. 

L  If  a  grantor  shows  the  purchaser  of  premises  the  wrong  lines,  and  is  eoig- 
niiant  of  his  acting  on  that  information,  and  is  silent  while  a  house  is  erected 
and  monej  expended,  he  will  be  deemed  to  have  directly  led  the  purchaser 
into  a  line  of  oondact  prejudicial  to  his  interest.  Such  acts  would  constitute 
an  estoppel  in  pais,    Rutherford  y.  Tyacy,  104. 

8.  Defendant,  having  an  equitable  interest  in  one  half  of  a  lot  of  land,  was  pres- 
ent when  the  lot  was  offered  for  sale  at  auction,  but  gave  no  notice  of  his 
claim  and  entered  the  list  of  bidders.  HM,  that  he  was  estopped  from  after- 
ward asserting  his  title  against  the  purchaser.    Bice  v.  BwMe,  129. 

See  HuBBAin)  Ain>  Wifb  ;  Rbcbift  in  FDUk 

EVICTION. 
See  Landlord  and  Tenant. 

EVIDENCE. 

1.  After  a  non-professional  witness  has  stated  the  facts  upon  which  his  opinion 
is  founded,  he  may  be  permitted  to  state  his  opinion  as  to  the  sanity  or  in- 
sanity of  a  testator.    Pideoek  v.  Potter,  181,  and  note,  184. 

8.  There  is  no  presumption  of  law  that  a  letter,  mailed  to  one  at  the  place  he 
usually  receives  his  letters,  was  received  by  him.  Proof  that  money  was 
inclosed  by  the  postmaster  at  M.,  in  an  envelope  directed  to  the  cashier  of  a 
bank  at  B.,  and  then  inclosed  in  a  registered  envelope  directed  to  the  poet- 
master  of  B.,  and  deposited  in  the  mail  bag  for  the  post-offise  at  B.,  is  not 
sufficient  to  justify  a  jury  in  finding  that  the  bank  received  the  money. 
Firet  NoHotmI  Bank  of  Beliefonte  v.  McManigle,  286. 

See  Acts  of  Lboiblatubb  ;  Bbsach  of  Pbomisb  of  Mabbiagb  ;  Pboiobsobt 

Note,  1, 6, 18 ;  Will  ;  WirNXsa. 

EXEMPTION  LAWS. 

1.  Plaintiff,  having  two  pairs  of  oxen,  sold  one  pair  to  L.,  who  took  them 
away  on  condition  that  they  were  to  become  Ids  when  he  paid  for  them. 
Held,  that  the  pair  remaining  were  the  only  pair  of  oxen  plaintiff  then  owned, 
and  as  such  were  exempt  from  attachment,  and  being  so  exempt,  would  not 
pass  to  the  assignee  in  bankruptcy  of  plaintiff.     Wilkineon  v.  Wait,  891. 

2.  Defendant,  a  constable,  attached  property  of  plaintiff  by  law  exempt  from 
attachment,  and  subsequently  surrendered  it  under  protest  to  the  assignee 
in  bankruptcy  of  plaintiff.  Held,  that  the  assignee,  having  no  right  to  take 
the  property,  defendant  was  liable  in  trover,  lb. 

8.  An  execution  was  issued  on  a  judgment  in  favor  of  the  State  in  an  acticMD 
on  a  sheriff's  bond.  Held,  that  the  judgment  debtors'  homesteads  were  not 
exempt  under  the  homestead  law.    Oommomoealih  r.  Oook,  40(1. 

4.  Exemption  laws  do  not  apply  to  the  State  unless  by  express  words  in  the 
enactment.  lb. 
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BXPEBT. 
See  EiViDBNCE. 

EXPRESS  COMPANY. 

An  9xpnm  eompuiy  received  at  Chicago  a  package  of  bank  biUs  marked,  ac- 
ooiding  to  the  receipt* "  Bank  of  Dal  ton,  Georgia,  for  redemption,  which  we 
undertake  to  forward  to  Dalton,  perils  of  navigation  excepted ;  and  it  it 
herebjr  expreselj  agreed  that"  this  company  "  are  not  to  be  held  liable  for  a 
low  or  damage  except  as  forwarders  only."  The  company's  line  terminated 
in  New  York.  Held,  that  it  was  not  the  company's  duty  to  carry  the  pack- 
age to  D&lton,  present  it  at  the  bank  for  redemption,  and  receive  and  return 
the  proceeds,  or,  if  not  redeemed,  to  return  the  package ;  but  that  it  was  the 
eompany'B  duty  simply  to  carry  the  package  to  New  York  and  place  it  in 
the  hands  of  a  connecting  company.  Used  v.  The  UniUd  Statee  Btsprea  Go^ 
66L 

See  Common  Casbibb. 

EXTRINSIC  EVIDENCE. 

iM  Am  ov  LiwwiAtubb;  Pbinoifal  and  Aobrt,  d;  PBOMiiaoBT  Han^  1 

6, 18;  Will. 

FALSE  REPRESENTATION. 
See  Inbubancb,  8, 8. 

FIRB  INSURANCE. 
See  Inbubakob. 

FLOWAQE  ACTS. 
Bee  OoKBTmrriONAL  Law,  7. 

FOREIGN  INSURANCE  COMPANY. 
See  Ikburahgb  Compakt,  Id. 

FOREIGN  JUDGMENT. 
See  Judombnt,  8, 8. 

FORGED  CHECK. 

1.  Hio  pftyee  of  a  forged  check,  drawn  payable  to  his  order,  took  It  from  • 
third  penon,  without  inquiry,  although  in  good  fkith  and  for  value,  and  in- 
dorsed it  for  collection ;  and  the  drawee  paid  it.  ffM,  that  the  drawee  could 
recover  the  amount  so  paid  from  the  payee.  National  Bank  of  North 
Amonea  v.  Bangs,  849,  and  note,  858. 

8.  The  responsibility  of  the  drawee,  who  pays  a  forged  check,  for  the  genuine- 
ness of  the  drawer's  signature,  is  absolute  only  in  favor  of  one  who  has  not, 
by  his  own  fault  or  negligence,  contributed  to  the  success  of  the  fraud  or  to 
mislead  the  drawee,  lb. 
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FOBGEBY. 

In  this  CMe,  the  eyidenoe  ahows  that  plaintiff  kept  a  bank  aoooont  with  defend- 
ant ;  that  the  book-keeper  of  phdntiff  kept  the  caah  aoooant,  made  the  de- 
poeltSf  etc,  and  that  his  lelationa  toward  the  plaintiff  were  well  understood 
in  the  bank ;  that  the  book-keeper  of  plaintiff  drew  a  check  on  the  bank  for 
td«600,  to  which  he  forged  plaintiff's  signature,  which  was  an  amount  abore 
tiie  account  to  the  credit  of  plaintiff  in  the  bank ;  that  notice  waa  given  hy 
the  bank  that  plaintiff  had  overdrawn  his  account,  who,  on  being  shown  the 
check  for  |2,500,  said  he  had  not  signed  it,  but  did  not  saj  that  it  was  a 
forgery.  On  seeing  his  book-keeper,  he  reported  back  to  the  bank  that  it 
was  all  right.  Subsequently  the  book-keeper  drew  another  check  on  the 
bank  for  $1,700,  and  again  forged  the  signature  of  the  plaintiff  thereto, 
which  the  bank  paid  on  presentation.  On  discovering  the  second  forgery 
by  the  book-keeper,  six  months  after  the  first,  plaintiff  denounced  the  act. 
BM,  that  the  act  of  the  plaintiff,  in  ratifying  the  first  act  of  forgery  made  by 
his  book-keeper,  exonerated  the  bank  from  all  liability  for  having  paid  it ; 
that  his  afterward  keeping  the  book-keeper  in  his  confidential  employ  misled 
the  bank  and  threw  it  off  its  guard ;  that,  having  approved  and  ratified  the 
first  forgery,  the  bank  was  excused  for  paying  subsequent  checks  slmilarlj 
drawn ;  that  the  plaintiff  had  by  his  own  acts  caused  the  injury,  andhemnBi 
therefore  bear  the  loss.    De  Feriet  v.  BaTik  of  America,  697. 

FORWARDERS. 
See  ExFBBSS  Ck)MPAST. 

FRAUD. 

iMlHnmAVaB,8,8;PARTHEB8HIP,5;  STATDTB  or  FBAVlMb 

FRAUDULENT  SALE. 
See  Saul 

GARNISHMENT. 
See  Attachmbnt. 

OBANTOR  AND  GRANTEE. 
SeeEsTOPFBL. 

GUARANTY. 

Defendant  wrote  to  the  president  of  plaintiff  bank,  "  I  will  thank  yon  te 
submit  to  your  board  that  if  they  wOl  lend  O'Neil  &  Ck>.  $16,000, 1  shall  hold 
myself  responsible  for  that  amount,  and  will  leave  with  you,  as  collateral 
security,  the  note  and  mortgage  of  Isaac  Walker,  which  is  at  present  in  your 
vault  for  a  Uke  sum."  EM,  a  guaranty,  and  that  defendant  was  entitled  to 
notice  of  acceptance  thereof ;  but  if,  after  the  loan  was  made,  defendant  had 
information  thereof,  and  with  full  knowledge  approved  of  what  plaintiff  had 
done  in  the  premises,  and  assented  thereto,  this  would  amount  to  a  rmtificsr 
tion,  and  he  would  be  bound  thereby.    Central  Savinys  Bank  v.  Shine,  113. 

See  PROMIBSORT  NOTB,  6. 
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GUARDIAN'S  BOND. 
Bee  AenoK,  2. 

HIGHWAY. 

1.  The  owner  of  land  appropriated  to  a  highway  retains  hbi  exeLiudTe  right  in 
trees  and  shrabs  growing  on  the  land  so  appropriated,  for  erery  pnrpose 
not  incompatible  with  the  public  right  of  way,  and  he  may  maintain  an 
action  against  an  individual  who,  not  acting  under  statutory  or  official 
authority,  destroys  or  removes  the  trees  and  shrubs  standing  or  growing  in 
the  highway,  unless  they  constitute  an  obstruction,  hindrance  or  annoyance 
to  travelers.    Pk^w  v.  Oax,  58,  and  note  82. 

8.  In  an  action  against  a  municipal  corporation  for  damages,  resulting  from  the 
^ving  way  of  a  bridge  in  consequence  of  latent  defects,  it  appeared  that 
the  duty  to  repair  was  imposed  upon  the  corporation  by  statute.  HM,  that 
as  the  latent  defect  causing  the  injury  could  have  been  detected  by  proper 
and  careful  examination,  by  skilled  persons  employed  by  the  authorities,  the 
corporation  was  liable.  BapTio  and  West  HempflM  Townshipa  v.  Moore,  202, 
and  note  205. 

8.  The  owner  of  a  building  so  near  the  street,  and  of  such  shape  and  character 
that  snow  and  Ice  collected  upon  the  roof.  In  the  natural  course  of  things, 
ftdls  down  upon  the  sidewalk,  and  thereby  injures  a  passer  using  due  care, 
is  liable  for  the  injury;  and  this  is  so,  notwithstanding  the  rooms  in  the 
building  are  occupied  by  tenants,  he  having  access  to  and  control  of  the 
root    SMplejf  r.  Fifty  As80ciate$,  818. 

4.  Defendant  suspended  a  sign  over  a  street  in  Boston,  in  violation  of  a  public 
ordinance  of  the  city.  During  an  extraordinary  gale  the  sign  was  blown 
down,  and  a  bolt,  part  of  the  fastenings,  was  hurled  against  plaintiff's  win- 
dow, causing  damage,  for  which  action  was  brought.  Held,  that  defendant 
was  liable,  notwithstanding  due  care  was  exercised  in  constructing  and  fasten- 
ing the  sign.    SaXUbury  v.  Hwcheryroder,  854,  and  note  855. 

5.  Defendant's  wife,  under  the  direction  of  the  highway  surveyor,  cut  the 
grass  growing  in  the  highway  over  the  land  of  plaintiff,  that  her  children 
might  go  and  come  from  school,  without  getting  their  clothes  wet.  She 
carried  the  grass  away,  when  cut,  and  fed  it  to  her  husban^d's  horse.  Hdd^ 
that  although  she  had  a  right  to  cut  the  grass,  yet,  by  carrying  it  away,  she 
became  a  trespasser  a&  MMo.    OdU  t.  Drmo  and  i^tf,  368. 

8.  The  owner  of  the  soil  over  which  a  highway  is  located,  Is  entitled  to  emble> 
ments  growing  thereon,  and  to  the  entiro  use  of  the  land,  except  the  right 
which  the  public  have  to  use  the  land  and  the  materials  thereon  for  the  pur 
pose  of  building  and  maintaining  a  highway  suitable  for  the  safe  passage  oi 
travelers.  Ih, 

7.  A  town  ii  not  liable  to  a  private  action  for  injuries  sustained  by  a  travelei 
In  consequence  of  neglect  to  repair  a  highway.  Town  of  WaUham  v.  Kew^ 
|Mr,862. 

See  MimoiPAii  Cobfoiutioks,  1, 8 ;  Suhdat  ;  T^zatxov. 

HOMESTEAD. 
See  Exemption  Lawb. 
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HOMICIDB. 
See  Crim  iNAL  Law. 

HUSBAND  AND  WIFB. 

1.  Beat  estate,  intended  for  tlie  wife,  was  oonvejed  to  the  husband,  the  wUSb 
paying  part  of  the  oonaideration.  HM^  that  an  equitable  estate  pro  tanio 
▼eeted  in  the  wife;  and  that  she  was  not  estopped  from  asserting  her  estate 
against  one  seeking  to  snbject  it  to  the  execution  of  a  jndgment  on  a  loan 
made  to  her  hnsband  after  the  oonYeyance,  on  his  personal  credit,  the  loan 
not  being  induced  or  influenced  by  her  conduct.    MeCf09&m  ▼.  JTnos,  80. 

8.  On  the  trial  of  an  indictment  against  a  wife  for  selling  intoxicating  liquors 
the  Judge  was  requested  to  charge  the  Jury  "  that  if  any  of  the  sales  were 
made  by  the  wife  in  the  presence  of  her  husband,  she  would  be  presumed 
to  act  under  the  coercion,  compulsion  or  direction  of  her  husband,  and  woold 
not  be  liable  lor  such  sales."   The  request  was  refused.   BM,  correct   ifikott 

8.  Before  the  act  of  1868-89  of  the  legislature  of  North  OaroUna,  a  widow  was 
entitled  to  dower  in  such  lands  only  as  the  husband  should  die  seised  ol 
By  this  act  the  law  of  dower  was  changed  so  as  to  give  the  widow  dower  in 
all  lands  of  which  the  husband  was  seized  during  corerture.  EM,  that 
this  act  did  not  prevent  a  husband,  married  before  the  act,  from  selling 
lands  also  owned  before  the  act ;  and  that  an  agreement  to  pay  the  wife  a 
certain  sum  for  her  right  of  dower,  on  such  sale,  was  Toid  against  ondltoin 
lor  want  of  consideration.    Sutton  v.  Asketo,  500. 

ILLEGAL  OONTBACT. 
isa  CtonTRACT,  2 ;  Rbstraiht  of  Tbaia 

IMMORAL  OONTRAGT. 

See  COMTRAGT,  9. 

mCUMBRANCK 
See  Tazxs. 

INDIBBOT  DAMAOBA 
isa  Municipal  Oobfobatiov. 

INDORSEMENT. 
See  Pbomissobt  Nora. 

INFANT. 

fsa OonmnmoRAL  Law,  8;  Masteb  axd  8nTAar» & 

INJUNCTION. 

See  OOBFOBATIOH  ;  WHABFAfl& 

INNKEEPER. 

See  OOSTBAOT. 
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INBANITT. 
See  ByiDSvoB ;  Tbbtamientabt  CAPAom 

INSOLVENCY. 
See  Salb. 

INSPECTION  OF  BOILBBS. 
See  Common  CAHHnni,  0. 

INSURABLE  INTEREST. 
See  Ikburangb,  6. 

INSURANCE. 

AOCIDBNT. 

L  An  Mdideiit  kurannoe  policy  was  iasued  oontainlng  .sttpnlatiim  that  the 
UuRinaoe  dumld  not  embrace  anj  **  death  caased  bj^  jtoral  diseaee,  surgical 
operation,  nnreaoonable  imprudence."  While  thei'  jured,  who  used  to  be  a 
farmer,  was  ]rftching  hay  in  the  field  of  a  relativ"  whom  he  was  visiting, 
the  handle  of  the  pitchfork  slipped  through  his  ^  jmds  and  struck  him  in  the 
bowels,  inflicting  an  ii^jury  which  produced  peri^  iieal  inflammation,  in  conse- 
quence of  which  he  died.  Heid,  that  this  was  ^  case  of  death  resulting  from 
an  injury  occasioned  by  "  accident."  The  North  American  Hfe  and  AeeU 
dent  Ineuranee  do.  ▼.  Burroughs^  212,  and  note.  218. 

8.  Where  a  policy  does  not  require  that  the  preliminary  proof  shall  give  the 
mode  and  manner  of  death,  but  merely  proof  of  the  injury,  and  that  the 
death  was  occasioned  by  such  accidental  injury,  held,  that  the  plaintiff  may 
xeoover,  although  the  preliminary  proofs  unwittingly  ascribe  the  injury  to  a 
wrong  cause.  Tb, 

FIRB. 

8.  A  person  In  possession  of  premises,  under  a  contract  of  purchase,  having 
paid  only  part  of  the  purchase-money,  the  rest  not  being  due,  obtained  a 
policy  of  fire  insurance  on  the  premises,  and  in  his  written  application,  which 
was  made  a  part  of  the  policy,  answered  the  questions  propounded  as  follows : 
Question.  "  Is  the  property  owned  and  operated  by  the  applicant  ?  "  Answer. 
*'  Yes."  Question.  **  Is  any  other  person  interested  in  the  property  —  if  so, 
state  the  interest?"  Answer.  "No."  Question.  "Incumbrance — is  there 
any  on  the  property  t "  Answer.  '*  Held  by  contract."  BM,  that  the  answers 
were  substantially  true,  and  that  the  policy  was  not  avoided  for  false  repre- 
sentations.   LarUiard  Fire  Ine.  Oo,  v.  MeGuUoch,  62. 

L  A  fire  insurance  company  issued  a  policy  of  insurance  on  the  goods  of  its 
agent  who,  on  the  dily  of  its  receipt,  made  an  entry  in  his  book  of  accounts 
with  the  company  of  the  amount  chargeable  against  him  for  the  premium. 
He  forwarded  no  letter  of  acceptance  nor  any  part  of  the  premium,  inasmuch 
as  it  was  not  the  custom  to  forward  remittances  pertaiuing  to  his  agency 
until  the  end  of  the  month.  The  next  day  the  goods  were  destroyed  by  fire, 
whereupon  he  immediately  announced  the  loss  to  the  company.  Held,  that 
the  company  was  liable  on  the  policy.    LungHraa  v.  German  ImuraneA 
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6.  In  an  action  b j  a  mntnal  fire  uuraianoe  oompanj  for  the  amount  of  an  i 
ment  upon  a  praminm  note»  kdd,  that  proof  of  »  leaointian  of  the  com 
panj'a  board  of  directors,  levTing  the  aaaeaament  to  meet  the  indebtedneoa 
of  Uie  company,  waa  insufficient  to  eatabllah  the  liability  on  the  note,  with- 
out further  proof  that  the  losses  and  expenses  which  authorised  the  insesB 
ment  had  actually  occurred.    P<ie^  Mutual  Imwranee  €h»  ▼.  Ofue,  1S2,  and 
note,  186. 

0.  In  an  action  on  a  policy  of  insurance,  the  potion  alleged  that  the  plaintiffii, 
being  the  owners  of  a  quantity  of  ice,  consigned  it  to  S.  &  K.  to  be  sold  by 
them  on  commission ;  that  plaintiffii  ordered  the  consignees  to  have  the  loe 
Lasured,  which  they  agreed  to  do,  but,  instead  of  insuring  it  in  the  names  of 
pl^ntiffl,  they  made  the  insurance  in  the&own  names ;  that  a  portion  of  the 
ice  was  lost  by  a  peril  provided  against,  and  the  consigneeB  assigned  the 
poU<7  to  plaintiffii.  Defendants  demurred,  on  the  ground  that  the  con- 
signees had  no  insurable  interest  in  the  ice,  and  the  demuner  was  sustained. 
Held,  error,  because  when  a  consignee  accepts  a  ooudgnment,  with  instmo- 
tions  from  his  principal  to  insure  for  their  benefit,  it  becomes  his  duty  to 
insure,  and  if  he  neglects  to  do  so,  and  a  loss  occurs,  he  is  liable.  Shaw  ▼. 
Jfftna  Insuranoe  Co.,  100,  and  note,  101. 

7.  A  policy  of  fire  insurance  was  indorsed  with  the  following  condition :  "  The 
baris  of  this  contract  is  the  application  of  the  insured,  and  if  such  applica- 
tion does  not  truly  describe  the  property  this  policy  shall  be  null  and  Yold." 
The  application  concluded  as  follows :  "  And  the  said  applicant  iiereby  core- 
nants  and  decrees  .  .  .  that,  the  foregoing  is  a  just,  full  and  true  exposition 
of  .  .  .  the  conditioD,  situation  and  risk  of  the  property  to  be  insured,  so 
far  as  the  same  are  known  to  the  applicant  and  are  material  to  the  risk." 
In  an  action  on  the  policy,  hM,  that  the  application  was  a  part  of  the  con- 
tract, and  in  the  nature  of  a  warranty  or  condition  precedent ;  also,  that  it 
was  necessary  for  the  plaintiff  to  set  out  the  application  in  his  complaint* 
and  ayer  and  proye  the  observance  of  the  warranty  or  condition.  BMUt  ▼. 
The  JAMTpool  and  London  and  OMe  LkmnwMB  Oampanif,  4M. 

S.  A  representation  in  an  application  for  a  policy  of  fire  iofluxaaee  need  not  be 
both  fraudulent  and  false  to  vitiate  the  insurance;  It  is  snffident  that  the 
representation  be  false,    lb. 

9.  Defendant  issued  to  pUdntiff  a  policy  of  fire  insurance  on  goods  "  contained 
in  the  first  story  of  the  flve«toiy  brick  building  situated  at  No.  80  Centre 
street."  Subsequentiy  plaintiff  moved  his  goods  up  stain,  and  the  agent  of 
defendant  received  the  renewed  premium  with  knowledge  of  the  change  in 
location  of  the  goods,  giving  a  receipt  in  the  words  ''On  stock  ...  89  Centre 
street,"  etc.  A  loss  by  fire  having  occurred  while  the  goods  were  located 
ap  stairs,  hM,  that  plaintiff  could  recover.  Ludtrig  v.  The  Jeneg  OUg 
Inmirtmes  Oo,,  550. 

10.  The  provision  in  a  poli<7  of  insurance  ag^nst  an  increase  of  risk  by  acts 
of  the  insured  Is  an  independent  condition  of  itself,  and  is  not  to  be  con- 
trolled or  limited  by  the  previous  conditiomi  or  specifications  of  the  haxards. 
Therefore,  an  act  done  by  the  assured,  although  not  included  in  the  class  of 
specified  hasards,  nevertheless  avoids  the  policy  ^  ^  increases  the  risk. 
DiUm&r  d  PieUe  v.  Gertnania  Imuranes  Company  qflfmt  (Meam,  600. 
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U.  Ill  tbUi  €Me  ike  Miimd  allowed  a  lot  of  Ioom  and  nabalad  iMjto  be  etond 
im  tbe  upper  pait  of  the  boUdlog  imniwid,  without  glying  aotloe  to  the 
inaujen.  MM,  that,  although  uabaled  hay  waa  aot  apeoially  excepted  tnm 
the  haia.rda,  yet,  from  ita  Terj  nature,  the  liak  waa  inoreaaod,  aod,  theiefore, 
it  a^raided  the  poU^  ou  that  giound.  Ih» 

13.  A  foreign  inaoranoe  oompanj  cannot,  without  llrrt  compljlDg  wHh  the 
lawa  of  dlnoia  enaeted  lor  their  r^gulatioii,  make  ooutnMsta  whieh  it  maj 
enforee ;  and  where  the  eompany  faila  to  file  the  atateaaent  of  ita  ooadit&on 
and  the  consent  of  the  auditor  to  tranaact  bualueaa  within  the  State,  aa 
lequired  by  law,  the  company  eannot  recoTer  on  a  note  given  In  aueh  State, 
for  stock  and  premiuma,  notwithstanding  the  law  Impeaea  a  femltj  for 
doing  business  in  such  State,  in  yiolation  of  ita  proviaiona.  2^  OincinnaH 
Mutual  HeaUh  Aumramee  O0.  ▼.  £^9$iUM,  828. 


18.  A  policy  of  life  insurance  upon  the  life  of  W.  contained  a  condition  pro- 
hibiting the  insured  from  going  south  of  a  specified  degree  of  latitude,  and 
from  entering  into  any  "  military  or  naval  service  whatever."  At  the  time 
of  issuing  the  policy,  the  company,  in  consideration  of  a  further  premium, 
gave  W.  a  written  permission  to  go  south  of  the  spedfled  degree  of  latitude 
for  one  year,  provided  that  the  "  said  W.  was  not  insured  by  said  poliqy 
against  death  from  any  of  the  casualties  or  consequences  of  war  or  rebellion, 
or  from  belligerent  forces  in  any  place  where  he  may  be."  The  insured, 
while  engaged,  within  the  year,  in  building  a  railroad  bridge,  under  the 
direction  of  the  United  States  military  authorities,  thirty  miles  in  the  rear 
of  the  Union  army,  v(mB  killed  by  a  party  of  four  men,  not  in  uniform,  who 
robbed  the  other  laborers.  Held,  that  the  death  of  the  insured  did  not 
occur  while  engaged  in  "  military  service,"  or  from  the  "  casualties  of  war 
or  rebellion,"  within  the  meaning  of  the  policy,  and  that  the  company  waa 
liable.    Welts  v.  Conneetieut  MiUtuU  Life  Imurance  Co.,  518. 

14.  An  application  was  made  to  the  agent  of  defendant  for  a  policy  of  insu- 
rance on  the  life  of  plaintifT's  husband,  the  applicant  paying  $60,  according 
to  the  rules  of  defendant,  to  be  applied  on  the  first  year's  premium,  if  the 
insurance  should  be  effected.  The  application  was  forwarded  to  defendant's 
oflioe,  and  a  policy  was  made  out  and  sent  to  the  agent  for  delivery ;  but 
the  insured  having  died  two  days  after  the  policy  waa  issued  but  before  ita 
deliveiy,  the  agent  refused  to  deliver  it,  although  the  balance  of  the  pre- 
mium was  offered  to  be  paid.  Held,  that  the  poliqrhad  attached,  Ot^p&rv, 
Fa€^  MuLual  Intwranee  Ocmpamy  of  Oalifomia,  708. 


16.  In  an  aetkm  on  a  pdUey  of  marine  inaurance  on  a  vcesel,  aibeted  April  9, 
1888,  "for  one  year  from  March  14, 1888,  at  noon,"  it  appearad  that  the  agent 
of  the  company,  for  receiving  and  forwarding  appUcationa  in  hia  letter  of 
April  9,  stated  that  the  vcasel  •«  was  at  Gibraltar"  March  14.  lIMd, that 
the  statement  of  her  whcMabouts  was  immaterial.  Vigof^mmY.  Lime  RoJc 
Inmrmnee  Oo„  488. 

M.  Under  a  time  policy  of  marine  iasuianee,  it  is  Immatitrial  whart  the  vcaael 

-  may  he  at  the  inception  or  teradnatiea  of  the  risk.  Ih. 

Vol.  yill  —  93 
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!?•  L  pciSlcg  of  IsmUAiioa  wm  iuraed  on  a  yefloel  nndergoliig  npftin  in  New 
Torfc  "at  and  from  NowToik  to  HATmiiA."  On  the  eompletion  of  tbe 
xepeli%  the  ymrnH  went  on  e  trial  trip  to  EUnbethport,  aixteen  milee  die- 
tent,  and  to  take  in  eoaL  She  letuned  to  New  York,  and  aalled  thenee  te 
Havana.  EM,  a  deviation  ao  aa  to  avoid  the  poUej.  Ftnumdm  t.  T%$ 
Or^tU  WmUm  InmnrmnoB  Ch.,  071. 

IS.  An  inanxed  ▼eaael  waa  aailing  toward  a  prohibited  port  with  the  intention 
of  entering,  when  ahewaaloat  at  aea.  JBUd,  that  the  poUcj  waa  not  avoided. 
Bm9  ▼.  TkB  Chkmbian  Intwramce  Ch.,  678. 

19.  A  wanan^  not  to  nae  a  certain  port  meana  not  to  go  into  it ;  maMmiMm 
to  naa  a  prohibited  port  doea  not  Tiolate  the  pdlioEf.  lb, 

JOINT  AND  SBVBBAL  NOTB. 
flee  PnonaaQBT  Nora,  8. 

JUDGMENT. 

1.  In  an  aotloa  on  a  promiaaorj  note,  pajable  in  gold  or  aUrer,  tlie  Jadgment» 
in  oaae  of  reooTery,  moat  be  for  ooin  to  the  amoont  found  doe  on  the  note 
and  intereat  The  Judgment  for  ooeta  must  be  general,  ao  that  it  maj  be 
aatiafled  bj  pa/menta  of  either  kind  of  lawful  money.    PhOUpB  ▼.  Dufforn^ 

%.  The  courta  of  the  State  in  which  a  judgment  of  a  court  of  another  State  ia 
aought  to  be  enforced  haye  a  right  to  inquire  how  far  the  judgment  pre- 
aented  may  be  condnalTe  in  the  State  in  which  It  waa  rendered.  And  in 
determining  thia  queation  the  courta  of  thia  State  will  require  that  the 
whole  record  of  the  proceedinga  be  produced  under  which  the  judgment 
waa  obtained,  in  order  to  ahow  how  far  it  may  be  oonclnaiTe.  MeLaren  dl 
Ch.  ▼.  KehUr,  691. 

8.  If  a  judgment  of  the  inferior  juriadicUon  of  another  State  haa  been  appealed 
and  Uie  aupreme  court  haa  pronounced  a  final  judgment  thereon,  and  the 
Judgment  or  demand  paaaed  upon  ia  Bought  to  be  enforced  in  thia  State,  the 
record  or  proceedinga  of  the  aupreme  court,  being  the  final  Judgment  in 
the  cauae,  ia  the  proper  tranacript  to  preaent  to  enable  the  courta  of  thia 
State  to  aaoertain  how  fkr  it  ia  condualTe  in  the  State  where  it  waa  ren- 
dered, lb, 

JURISDICTION. 

1.  Tlie  nnexerdaed  Juriadiction  of  the  United  Statea  courta  over  a  qneatiott 
doea  not  ouat  a  State  court  of  j  urifldictlon  when  the  queation  ariaea  collaterally 
by  way  of  a  defenae  to  an  action  in  which  the  State  haa  Juriadietion  of  the 
partiea  and  the  aubject-matter.    WUkiman  v.  WaU,  891. 

I.  A  proceeding  by  attachment  or  proviaional  aeiiure,  when  taken  out  againat 
a  Teaael  belonging  to  a  port  of  one  State,  while  lying  in  a  port  of  another 
State,  to  enforce  a  daim  fbrrepaira  and  materiala  fumiahed  at  the  latter 
port,  ia  a  proceeding  in  rem  or  in  admiralty,  and  the  State  courta  are  without 
Juriadietion,  notwithatandhig  an  act  of  the  l^aUtnre  authoriiing  auch  a 
proceeding.  But  in  audi  a  caae,  where  the  maater  haa  alao  been  peraonally 
dted  and  ia  aought  to  be  made  liable  in  hia  individual  eapadty,  the  State 
courta,  although  without  juriadiction  to  proceed  in  rmn  by  proTialonal 


INDBX.  739 

wn,  liftTe  Joriadictioii  of  personal  action.    Sauth&m  Dry  Jhek  09.  t.  8tmm 
hoot  J.  2>.  Pnrjf,  Oapkdn  BaMt  amd  Owmt$,  686. 

LANDLOBD  AND  TENANT. 

1.  A  landlord  ereeted,  withont  the  tenant's  consent,  a  new  bnildivg  in  tlia  back 
yard,  ag^nst  the  demised  house,  whereby  two  of  the  rooms,  previously  used 
as  kitchen  and  bedroom,  were  made  unfit  for  those  purposes,  and  were,  bj 
reason  of  that  unfitness,  abandoned  by  the  tenant  HM  an  eviction,  so  as 
to  eflbot  a  suspension  of  the  rent    Bayee  ▼.  Q^tggmhmm,  822. 

2.  When  a  tenancy  luui  been  legally  terminated,  the  landlord  may  enter  peace- 
ably upon  the  premises ;  and,  having  so  entered,  he  may  remove  the  tenant 
thisrefh>m,  using  such  force  as  would  sustain  a  plea  of  fMittU&r  manu9  impo- 
iuU,  and  he  may  remove  the  tenant's  goods  if  the  tenant,  after  sufildent  oppor- 
tunity, neglects  to  do  so,  using  due  care  and  caution  in  their  removal,  and 
depositing  them  in  a  near  and  convenient  place.  And  if,  under  such  droump 
stances,  the  landlord  bunts  open  a  door,  which  the  wife  of  the  tenant  has 
wrongfully  fastened,  removes  the  doors  and  windows,  which  make  it  uncom- 
fortable for  her  to  remain,  and  brings  a  dog  into  the  house  which,  by  barking, 
annoys  her,  such  acts  do  not  constitute  an  assault  Acts  whidi  embarrass 
and  distress  do  not  constitute,  although  tliey  may  aggravate  an  assault 
Stmnu  and  w{fe  v.  8amp$an,  442. 

See  Highway,  8. 

LARCENY. 

On  an  indictment  for  larceny  it  appeared  that  the  prisoner  and  B.,  who  were 
confederates,  met  the  prosecutor;  S.  dropped  a  i^ece  of  paper;  prisoner 
picked  it  up  whUe  S.  had  stepped  aside  and  took  tiom  it  a  five  cent  coin ;  S., 
on  returning,  received  the  paper  from  prisoner,  saying  that  **  he  would  not 
take  ten  dollars  "  for  it,  and  proceeded  to  bet  that  there  was  a  five  cent  coin 
in  it ;  prosecutor  bet  his  watch,  and  the  stakes  were  placed  in  prisoner's 
hands,  whereupon  S.  tore  open  the  paper,  exhibited  a  five  cent  coin,  which 
had  been  concealed  therein,  snatched  the  watch  and  walked  ofll  SM,  lafr 
eenj.    D^finu  t.  8taU,  1. 

LATERAL  SUPPORT. 
See  MmnoiPAL  OoBFOBATioor. 

LAWS. 
See  Acts  ov  LsaiaLATOBB. 

LAWS  OF  OTHER  STATB8L 
See  Action,  2.* 

LEASE. 
See  Real  EsTATB. 

LEGAL  TENDER  ACT. 

fa  wn  the  legislature  of  Vermont  authorized  the  State  treasurer  topay,  lagoU 
coin,  bonds  issued  before  the  passage  of  the  "  legal  tender"  act  of  eongfSM 
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and  dae  in  1871.  Sabeequoatly,  the  sapreme  court  of  the  United  Stalei 
decided  that  the  legal  tender  act  applied  to  debts  contracted  before  aa  woU 
as  after  its  pasfsage ;  and  the  State  treasurer  refused  to  pay  the  bonds  in  gold 
coin.  MM,  that  the  pagnmentof  the  bonds  in  gold  could  not  be  enforced. 
Kdhgg  T.  Pai$,  888. 

LBQISLATIVB  POWER. 
See  CkufSTETunoNAL  Law^  (L 

LIEN. 
8m  Tazbb;  Unitbp  Statbs  Tax  Lnv. 

LIFE  INSURAKCK 


UOHTING  STREET. 

8m  MUSiUUAIi  OOBPOBATfOOf «  Si 

LDCITATiaN  OF  ACTK^T. 
4Bm  Statutb  of  LnoTATicnrei 

LORD'S  DAY. 

See  SuNDAT. 

LOST  NOTE. 
Vee  PBOHI880RT  NOTB,  10,  IL 

MAILING  LETTEBSL 
See  Etidbncb,  2. 

BiALICE  AFORETHOUGHT. 
See  Criminal  Law. 

MAUGIOUS  PROSECUTION. 

An  action  for  maliciously  suing  4Mbt  a  writ  of  atteohment  will  lie,  notwithstand 
ing  a  bond  given  in  the  attachment  suit,  conditioned  to  paj  all  damages 
arising  from  the  attachment ;  and  In  such  an  action  the  plaintiff  is  entitled  to 
recoyer  the  consequentisl  damages  of  the  attachment  to  his  business,  credit 
and  reputotion,  together  with  the  counsel  fees  and  expenses  incident  to  tha 
defense  of  the  attachmant  soit    LawrmM  r.  Tlaf§rinan,  674. 

Bee  AcTBOX,  1. 

MANDAMUS. 

^  mandamus  will  lie  compelling  trustees  to  admit  colored  persons  to  the  pib» 
lie  schools,  where  separate  schools  are  aot  pr»yided  for  such  persons.  BtaU 
T.  Dufy,  718. 

See  Raizjm>ad  3»  5;  Rbkoyal  ^  Cadsk» 8. 


INDEX.  741 

lUBINB  Ilf SUBANOH 
See  DrauBAiroB. 

MARITIME  LAW. 
flee  AmasAi/TT  Law;  Jubisdicitzov. 

MABRUGE. 
flee  Brkaoh  of  Pbomisb  ov  Mabeiaijii, 

MABBIED  WOMEN. 

A  mMrried  womaa  mmj  sue  In  her  own  name  onder  the  fUtatesof  B«w  York, 
for  ii^uiee  ta  her  puftphemalia  giren  to  her  by  hav  hnejaind.    Bammm  ▼. 

See  HuBBAin)  and  Wifb. 

MASTER  AND  SERVANT. 

1.  J.  S.,  the  agent  of  defendants,  was  trayeling  for  them  nnder  no  particular 
orders  as  to  the  mode  of  travel  he  should  adopt.  At  W.,  without  disclosing 
his  prlndpals,  he  hired  of  plaintiff's,  who  were  liverj-stable  keepers,  a  team 
and  buggy.  At  St.  M.,  while  the  horses  were  standing  in  front  of  a  store  In 
which  J.  S.  was  transacting  business  as  agent  for  defendants,  the  horses  took 
fright  and  broke  the  bridle  by  which  they  were  hitched,  but  were  caught 
before  any  damage  was  done.  The  horses  were  then  tied  by  a  halter,  which 
wae  fastened  around  the  neck  of  the  near  horse.  J.  S.  took  the  broken  bridle 
to  a  shop  to  be  repaired,  and  after  finishing  his  business  at  the  store  he  under- 
took  to  lead  the  team  to  the  shop  by  the  halter  around  the  neck  of  the  near 
horse.  On  the  way  one  of  the  buggy  wheels  struck  a  stone,  thereby  causing 
some  paper  boxes  to  be  thrown  out  of  the  buggy  and  frightening  the  horses, 
and  J.  S.  not  being  able  to  hold  them  by  the  halter,  they  broke  away  and 
caused  damage  to  the  buggy,  harness,  and  to  one  of  the  horses,  for  which 
action  was  brought  Held,  that  J.  S.  was  negligent ;  and  that  defendants 
were  responsible  for  the  damages  resulting  from  his  negligence.  Pickens  v. 
Dieeker^im. 

8.  Plaintiff  and  wife  were  rightfully  seated  as  passengers  in  one  of  the  cars  of 
defendant,  a  common  carrier  of  passengers.  By  the  procurement  and  ordei 
of  the  conductor,  they  were  forcibly  ejected  therefrom,  and  thus  receiyed  in- 
juries for  which  action  was  brought.  Biold,  that  defendant  was  liable,  not- 
withstanding the  willfulness  or  wrongful  motive  of  the  conductor  in  doing 
the  act  complained  of.    Peusenger  BaUroad  Co,  v.  Toung,  78,  and  note,  80. 

8.  A  master  is  bound  to  use  due  care  and  diligence  in  the  selection  and  employ- 
ment of  his  agents  and  servants,  and  for  want  of  such  care  and  diligence  ha 
is  jespoBsible  to  all  other  servants  for  any  damage  that  may  thence  arise. 
Mom  V.  Paeifio  BaUroad,  126,  and  note  128. 

L  A  minor  son  of  plaintiff  was  killed  while  in  defendant's  employ,  and  she 
brought  action  to  recover  damages.  EM,  that  it  was  not  su£Bcient  for  plain- 
tiff to  allege  a  fidlure  merely,  on  defendant's  part,  to  select  competent  ser* 
▼ants,  but  she  should  have  charged  a  want  of  care  and  diligence  in  the  selec- 
tion of  defendant's  servants ;  also  that  the  mere  allegation  that  defendant 
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allowed  its  employeae  to  neglect  their  datiee,  and  to  BxdBat  and  oause  deoMMed 
to  be  injoxed,  was  not  Boffldent  to  charge  liability  on  defendant.  lb, 
Q.  At  a  station  where  defendants'  train  of  cars  had  stopped,  the  engine,  ten- 
der and  one  car  ran  down  to  the  water-tank  in  charge  of  the  fireman,  who 
asked  a  boy  ten  years  old,  standing  there,  to  pnt  in  the  hose  and  tnm  on  the 
water.  While  the  boy  was  climbing  npon  the  tender  to  comply  with  the 
request,  some  detached  cars  belonging  to  the  train  came  down  with  ordinary 
force,  and  stmck  the  car  next  to  Uie  tender,  whereby  the  boy  was  Uirown 
down  and  crashed  to  deatli.  In  an  action  by  the  parents  of  the  boy,  held, 
that  the  defendants  were  not  liable.  Fiov>&r  and  W\f$  T.  The  Penn^ 
wnia  M.  B,  Co,,  251. 

0.  Plaintiff  was  a  passenger  on  the  steamboat  of  defendants,  common  carriers, 
when  the  steward  and  some  of  the  table  waiters  wrongfolly  assaulted  and 
injured  him.  SM,  that  defendants  were  liable.  Brffoni  r.  Bieh,  811,  and 
note,  816. 

7.  A  passenger  upon  defendants'  boat  was  assaulted  and  injured  by  an  officer 
of  the  boat.  EM,  that  defendants  were  liable.  SherUif  T.  BUUngs,  451, 
and  note,  458. 

8.  A  brakeman  on  a  railroad,  in  the  discharge  of  his  duty,  while  descending  a 
def ectiye  ladder  on  a  freight  car,  fell,  and  was  crushed  by  the  engine,  so  that 
amputation  of  his  legs  was  necessary.  MM,  thai  the  ocnnpany  was  liable 
unless  the  brakeman  was  n^ligent,  or  unless  he  knew,  or  might  haTe  known 
of  the  defect  in  the  ladder,  wliich  was  a  question  for  the  Jury ;  but  that 
$18,000  was  excessive  damages,  because,  after  deducting  expenses,  this  sum, 
at  interest,  would  produce,  annually,  more  than  the  brakeman  could  haye 
expected  to  earn,  had  he  not  been  disabled.  The  Ohioago  d  JTorihweetmrn 
Baikoaif  Oo.  ▼.  Jaekeon,  661. 

See  RB8F01IDXA.T  SUFEBIOB. 

MEASUBE  OF  DAMAGB& 
See  Railroad,  4. 

MENTAL  nNSOnNDNES& 
See  Tbstaickntabt  Cafacitt. 

MILITARY  AUTHORITY. 
Bee  Constitutional  Law,  4 ;  Was. 

MISDESCRIPTION  IN  WILL. 
See  Will,  5. 

MUNICIPAL  CORPORATION. 

1.  Defendant,  a  municipal  corporation,  constructed,  in  a  lawful  and  careful 
manner,  a  sewer,  by  making  the  excavation  for  which  the  lateral  support 
to  plaintiff's  house  was  withdrawn,  so  that  the  foundation  walls  gave  way. 
IIM,  that  defendant  was  not  liable  in  damages.  CHty  of  Oindnnati  ▼. 
Penny,  78. 

2  By  an  act  of  the  legislature,  a  city  was  empowered  to  make  a  sufficient 
number  of  reservoi rs  "  to  supply  water  in  case  of  fire."    Under  this  act  a 
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reflervoir  was  oonBtmcted,  bat  was  afterward  partial]/  deatrojea  a  the  6itj, 
so  that  when  a  fire  oocarred  om  plaintlffVi  pzemiaes,  near  by.  thi4d  was  no 
water  in  the  reaeryoir  to  exttngoiah  it.  In  an  action  againat  Uie  city  for 
damages,  hM,  that  plaintiff  coald  not  leoover,  on  the  ground  that  it  was  dls- 
cretionarj  with  the  city  to  constmct  or  maintain  the  reservoir.  Orant  ▼• 
OUy  of  Brie,  272,  and  note  276. 
S  Cities  and  towns  are  under  no  obligation  to  light  highways  at  night. 
Btmdaa  %  Butem  BaOroad  Oo.,  827. 

See  Highway,  8, 7. 
MUNICIPAL  TAXATION. 

8as  COVBTITDTIOHAL  LAW«  L 

MURDER. 
See  Cbdokal  Law. 

MUTUAL  INSURANCE  COMPANY. 
See  Insubahcb,  6. 

NAYIOABLE  STREAM. 
See  RiPABiAjr  Riohtb. 

NEGLIOENCB. 

1.  Defendant,  an  apothecary,  by  his  servant,  negligently  sold,  as  and  lor  tlae- 
tuie  of  rhubarb,  two  ounces  of  laudanum  to  P.,  who  procured  it  for  the  pur- 
pose of  administering  it,  and  who  did  administer  it,  as  a  medicine  to  his 
servant,  the  plaintiff's  intestate,  from  the  effects  of  which  he  died.  BM, 
that  defendant  was  liable  in  damages  to  plaintiff,  the  administratrix.  Bbr* 
t&n  V.  SewaU,  208,  and  note  299. 

%  Plidntiff's  intestate  was  killed  in  alighting  from  defendant's  railway  train, 
while  moving  at  the  rate  of  from  two  to  four  miles  per  hour.  It  appeared 
that  the  conductor  went  with  the  intestate,  who  was  a  passenger,  out  on  the 
platform,  to  assist  him  to  alight.  SM,  that  "  if  the  hitestate,  without  any 
direction  from  the  conductor,  voluntarily  incurred  danger  by  Jumping  off  the 
train  while  in  motion,  the  plaintiff  was  not  entitled  to  recover ;  but  if  the 
motion  of  the  train  was  so  slow  that  the  danger  of  Jumping  off  would  not 
be  apparent  to  a  reasonable  person,  and  the  intestate  acted  under  the 
instructions  of  the  conductor,  then  the  resulting  injury  was  not  caused  by 
contributory  negligence  or  want  of  care."  Lambtih,  administrator  v.  BpHk 
OmrMina  R  R  Oo.»  608. 

See  Highwat;  Mabtxb  ahd  Ssbtaut;  RAniWoaix 

NEGOTIABLE  PAPER. 
Baa  FtaGMD  Chxcx;  PBomasoBT  Nan. 

NOTICE  OF  ACCEPTANCE. 

See  OUABAJffTT. 
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KOTATION  OF  GoimiLar. 
See  SrATUTB  of  Vraxtim,  4 

NUISANCB. 
See  HioHWAT,  1. 

OVFIGEB& 
See OuMiriTUTiOHAi.  Law, 9;  Pdblio  Onamk 

OFFICIAL  BOND. 
See  Aotiov.Sl 

OPINION. 
See  BviDBmak 

PARAPHERNALIA. 
See  IfjaaoED  WoMur. 

PARENT  AND  CHILD. 
See  CcnmiTUTKHi AL  Law,  8l 

PAROL  ACC)EPTANCB. 

DefenduitBy  hAving  a  note  for  ooUeGtion,  reeeiyed  an  ozder  from  the  owner 
reqaeetiiig  them  to  pay  a  portion  of  the  prooeeda  when  colleeted  to  phdntlA. 
The  order  having  been  accepted  bj  parol,  defendants  Biib0eqiientl7  tnna- 
fened  the  note  to  0,,  to  whom  it  was  paid.  SM,  that  the  parol  seeeptaaoe 
wie  binding,  and  that  defendants  were  liable  to  plaintfffJB  for  the  amount  of 
the  order.    Phelpt  ▼.  Iforthrup,  681. 

PAROL  EVIDENCB. 

See  AoTi  ov  Lboislatubb;  PBmciPAii  axd  AamrF^d;  PiunaaaoBTNotB, 

1, 6, 18 ;  Will. 

PAROL  PROMISE. 
See  Pabol  AccHFTAirOB. 

PARTNERSHIP. 

1.  Apwtaer  who  neglecta  and  refuse^  withoni  reaoeaable  emue, to peftem 
pmonal  serrieee  which  he  has  stipulated  to  sender  the  paatB«nhip«  ia  UaUe 
to  acoonnt  to  the  firm  for  the  value  of  the  services  in  tho  setUemeat  el  the 
partnership  aooonnts.    Mark's  Appeal,  306,  and  note  212. 

I.  Where  several  persons  entered  into  articles  of  agreement,  forming  a  part- 
nership, and  one  of  the  partners,  by  wrbal  agreement,  assumed  to  rnider 
certain  services  which  he  neglected  to  perform ;  held,  that  he  was  dhaigeablo 
with  the  value  of  his  services  on  the  settlement  of  the  firm  accounts,  lb, 

B.  Real  estate  was  purchased  by  G.  S.  and  J.  G.  in  their  individdal  names. 
Subsequently,  they  formed  a  partnership  with  J.  S.,  under  the  name  of 
G.  S  &  Co.    The  cash  payment,  on  account  of  purchase-money  of  the  real 
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6«tste  and  the  fint  inotallment,  weie  paid  before  J.  S.  became  a  partnet. 
Be  aoqaieaoed  in  the  aabeeqaent  appiopriation  of  tiie  firm  funds  to  the  pay- 
ment of  the  balance,  and  to  expenditures  made  in  improTements,  knowing 
that  it  stood  in  the  individnal  names  of  G.  9.  and  J.  Q.  It  was  agreed  bj 
parol  that  G.  S.  was  to  have  one-third  of  the  real  estate  as  soon  as  there  was 
a  final  settlemeak  SM,  that  there  was  no  resulting  trust  for  the  partner- 
ship, and  the  real  estate  having  been  sold  under  execution,  the  fund  arising 
from  the  sale  should  go  to  the  individual  creditors  of  G.  S.  and  J.  G,,  instea^i 
of  the  creditors  of  the  firm.    Ltfevrt^s  Appeal,  239. 

A.  Two  partners  cannot  maintain  a  joint  action  of  account  against  a  third,  to 
recover  their  share  of  the  net  profits  received  by  him,  in  the  absence  of  an 
independent  promise  or  of  an  adjustment  of  the  partnership  matters. 
Ibrrar  v.  Pearson,  439. 

5.  A  partner  made  his  promissory  note  and  indorsed  it  in  the  firm  name  with- 
out his  copartner's  knowledge  or  consent,  in  payment  oi  an  tndividoal  debt 
to  defendant,  who  took  the  note  with  knowledge  of  the  fbets,  and  in  order  to 
bind  the  firm,  indorsed  it  before  maturity  to  a  bona  fide  holder  for  value. 
The  note  was  paid  out  of  the  firm  assets.  EM,  that  defendant  was  guilty 
of  a  fraud  for  which  he  was  liable  in  damages ;  but  that  the  fraud  was  not 
upon  the  firm,  but  upon  the  individual  partners,  who  did  not  consent  to  the 
indorsement  of  the  note,  and  that  the  cause  of  the  action  against  defendant 
did  not  pass  to  plaintifls  by  a  gener^d  assignment  of  the  assets  of  the  firm, 
or  by  a  conveyance  to  plaintiflb  of  the  firm  interest  of  a  partner  iujiupsd  by 
the  fraud.    Oalkini  y.  Smith,  dlS. 

PASSENGER  CARRIER. 
8a» Oamnm  Gabbibe;  Mabtsr  and  Sebtant, 3, 6, 7;  HAniBOiiiL 

PAYMENT. 
See  Pbomisbobt  Notb,  9, 18. 

PER80£rAL  BAGGAGE. 
See  COMBON  Carbier,  4, 5, 7. 

PLEADING. 

8m  BfABTER  AND  SEBYANT,  4. 

POISON. 

See  NBGLIGBNCfB. 

PREMITTM  NOTB. 

See  IN8I7BANCB»  6. 

PRINCIPAL  AND  AGENT. 

LAbaak  dbsek^with  thewwds  "iBtna Mills"  printed  on  th« aisrgiB»  was 
given  in  payment  of  a  debt  due  i^-om  the  mills,  and  slfiied  by  F.,  the  ttmB- 
crer  J3M,  that  it  was  the  check  of  the  mills,  and  not  the  personal  diwk 
of  F.    Carp&nter  v.  FamnDoHht  800,  and  note,  8d8. 
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8.  A  promiiflorj  note  in  the  form:    " I  promise  to  pa/  to  tlie  order  of  S.  AOol,*' 

eta, and  signed  "John  T.  HoU.  Treas.  St  Pftol's  Parish/'  is 

the  note  of  HoU,  and  parol  evidence  is  inadmissible  to  show  that  it  was  th* 
understanding  of  the  parties  when  the  note  was  given  that  it  was  the  note 
<d  the  pariah  and  not  of  HnlL    ShirdiwaU  y.  EuU,  409,  and  note,  il& 

See  Baxkbuftct,  2 ;  Mastsb  ahd  SBBVAm. 

PRINCIPAL  AND  SUBBTf. 
SeeSuBBTT. 

PRIVITY. 
SeeAcnoH,  8;  BahkCbbok. 

PROMISSORY  NOTB. 

I.  In  an  aottoa  on  a  promissorj  note,  bronght  bj  tlie  indorsee  agidnst  ib« 
indorsers,  the  defense  was  tiiat  plaintiff,  for  C.  A  B^  the  makers  of  the 
note,  paid  the  amonnt  of  it  to  defendants,  the  holders,  and  that  after  sneh 
payment,  and  after  the  note  had  been  deliTored  to  plaintiff  for  C.  ft  BL, 
defendants,  at  plaintiff's  reqnest,  indorsed  it,  with  the  express  onderstand- 
ing  that  the  indorsement  was  to  be  nsed  bj  plaintiff  onlj  as  evidence  to 
O.  &  B.  that  he  had  paid  the  note.  HM,  that  parol  proof  of  this  defense 
was  admissible.    Ifarria  ▼.  Ib>urot,  45. 

S.  A  promissorj  note  in  the  form,  "  I  promise,"  etc.,  and  signed  bjr  several 
parties  as  makers,  is  joint  as  well  as  severaL  WaUaee  v.  JeweU,  48,  and 
note,  52. 

M,  Adding  the  name  of  a  person  as  maker  of  a  joint  and  several  promissory 
note  after  delivery,  without  the  knowledge  or  consent  of  the  original  signers, 
is  a  material  alteration,  and  vitiates  the  note  as  to  sneh  original  signers.  i&. 

4  In  an  action  on  a  lost  promissory  note,  the  defense  was  that  defendant  had 
given  $300  and  a  new  note  to  plaintiff  in  satisfaction  of  the  lost  note.  In 
reply  to  this  defense,  plaintiff  alleged  that  he  had  been  induced  to  accept 
the  $800  and  the  new  note  by  defendant's  fraudulent  representations.  The 
judge  ruled  that  plaintiff  could  not  recover  unless  he  had,  before  bringing 
his  suit,  offered  to  return  the  new  note  and  the  $800.  EM  error,  and  that 
it  was  sufficient  that  the  new  note  be  brought  into  court  ready  to  be  given 
up  or  canceled  on  the  trial ;  also,  that  the  $800  need  not  be  produced  at  all, 
as  it  was  paid  upon  the  lost  note.    MiU&r  v.  Woods,  71. 

5.  A  promissory  note,  not  bearing  interest,  was  signed  by  the  principal  maker 
and  by  the  sureties,  and  delivered  to  the  payee.  Two  months  afterward,  the 
payee,  without  fraudulent  intent,  and  the  sureties  not  being  present,  but 
by  consent  of  the  principal  maker,  added  the  words,  "  Int.  payable  semi' 
annually."  In  an  action  on  the  note  by  the  payee,  held,  that  the  alteration 
avoided  it  as  to  the  sureties,  and  that,  after  going  to  trial,  the  payee  could 
not  be  permitted  to  strike  out  the  added  words,  and  recover  on  the  note  in 
its  original  form.    Fuhner  v.  Seitz,  172,  and  note,  175. 

K.  Defendant  put  his  name  on  the  back  of  a  negotiable  promissory  note,  the 
payee  not  having  indorsed  it,  and  subsequently  wrote  letters  to  the  payee 
stating  that  if  the  maker  did  not  pay  the  note  he  (defendant)  would  pay  it 
In  an  action  by  the  payee,  held,  that  although,  in  the  absence  of  legal  evl 
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duioe,  the  position  of  defendant  was  that  of  second  indoner,  yet  the  letten 
were  admiasible  in  OTidence  to  prove  that  the  ag^ement  upon  which  the 
indoroement  was  made  was  a  guaranty  that  the  note  shoold  he  paid  to  the 
payee.    BSbirt  ▼.  FinkbHner,  176,  and  note,  178. 

7.  The  dronkenness  of  the  maker  of  a  negotiable  promissory  note  cannot  he 
set  up  as  a  defense  against  an  innocent  holder  for  value.  The  indorsee  will 
he  deemed  an  inni>eent  holder  unless  he  took  the  note  mala  fide,  and  with 
notice  of  the  condition  of  the  maker.  BUUe  Bank  ▼.  McCoy,  246,  and  note, 
251, 

8.  Defendant  was  surety  on  a  promissory  note  payable  to  plaintiff  In  drafting 
the  note,  the  plaintiff's  giyen  name  was,  through  a  mistake,  incorrectly 
written.  After  the  note  was  executed,  plaintiff,  with  the  consent  of  the 
maker,  but  without  the  knowledge  or  consent  of  defendant,  corrected  the 
payee's  name.  ffM,  not  to  be  a  material  alteration.  D&rby  ▼.  ThraU,  889, 
and  note,  890; 

9.  A  promissory  note  payable  at  a  bank  was  presented  for  payment  by  the 
holder  at  eleven  o'clodL  on  the  day  it  was  due,  but  it  was  not  then  paid. 
The  maker,  between  eleven  and  twelve  o'clock  of  the  same  day,  put  funds  in 
the  bank,  and  gave  instructions  to  have  the  note  paid  on  presentation.  After 
that  it  was  not  presented  again,  although  it  was  the  custom  to  allow  until 
three  o'clock  for  payment  of  such  notes.  The  maker  subsequently  withdrew 
the  funds  from  the  bank.  In  an  action  by  the  holder  against  the  maker, 
hM,  that  the  maker  was  liable,  and  the  money  not  having  been  brought 
into  court,  the  holder  was  entitled  to  judgment  with  costs.  SUU  v.  Place, 
668. 

10.  An  action  at  law  will  not  lie  on  a  lost  negotiable  promissory  note,  Maeee 
V,  Trice,  609. 

11.  Defendant  proposed  to  pay  his  note  to  plaintiff,  but  at  plaintiff's  request 
the  note  was  renewed,  upon  the  understanding  that  it  should  be  deposited 
in  bank  for  collection.  Subsequently  defendant  deposited  in  his  own  name 
the  amount  of  the  note  in  the  bank,  which  was  burned,  with  the  contents, 
before  the  note  had  matured  or  been  deposited.  Held,  that  defendant  was 
liable  for  the  amount  of  the  note.  lb, 

12.  A  promissory  note  given  for  a  debt  does  not  operate  as  an  extinguishment 
or  payment  of  the  debt,  unless  it  be  so  accepted  by  the  creditor,  and  a  note 
in  renewal  is  but  a  continuation  of  the  debt,  and  if  it  is  not  jiaid  at  maturity, 
the  creditor  may  sue  upon  it,  or  upon  the  original  cause  of  action.  lb. 

18.  In  an  action  by  the  payee  against  the  maker  of  a  promisaory  note,  absolute 
on  its  iMce ;  held,  that  parol  evidence  was  inadmissible  to  show  that  it  was 
eonditionaL    Walker  v,  Cfrattford,  701. 

See  Attaohmbht  ;  Judoiobnt  ;  Pkutoipal  axd  Aobnt  ;  SuiurrT. 

PBOXIMATE  AND  REMOTE  0AU8B. 
See  MuHiciPAL  Oobfobatioh. 

PUBLIC  OFFICER. 

1.  A  pubUe  office  is  an  agency  for  the  State,  and  the  person  whose  dn^  It  Is  te 
perform  this  agency  is  a  public  officer.    8taU  v.  BUmley,  488. 
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9.  ^n  act  proYiding  for  the  appointment  of  a  director  for  the  State  in  all 
poratfons  in  whidi  the  State  ia  a  stockholder  creates  an  office,  and  the  penoa 
00  to  be  appointed  is  a  public  officer.  lb. 

See  Ck>]iBiiTUTioiiAL  Law,  2. 

RAILROAD. 

1.  A  regnlation  bj  a  ndlway  companj,  restricting  the  holder  of  a  certain  ^tlaas 
of  tickets  to  special  tndns,  nothing  of  the  kind  appearing  on  the  tickets, 
will  not  Justif 7  the  ezpnlsion  of  the  holder  of  snch  a  ticket  from  the  regular 
tndns,  ho  having  taken  passage  thereon  without  knowledge  oi  the  regulation. 
Ma/roney  v.  Old  CdUmy  and  Newport  RaUiMy  Ccmpanp,  805. 

2.  A  railroad  company  negligently  left  their  depot  platform  in  a  defective  con- 
dition. A  hackman,  while  carrying  a  passenger  to  the  depot  for  tnnsporta- 
tion,  stepped,  without  fault,  into  a  cavity  in  the  platform,  and  was  injured. 
Ileldf  that  the  company  was  liable,  and  the  liability  was  the  same,  notwith- 
standing the  platform  was  within  the  limits  of  the  highway.  TMn  v.  Port' 
land,  8aco  and  PorUand  E.  B.  Go.,  415,  and  note  417. 

8.  A  railroad  company  refused  to  receive  freight  at  a  way  station,  to  be  delivered 
at  an  elevator  five  hundred  feet  beyond  their  terminus,  on  a  track  owned 
by  another  company,  but  which  they  had  sometimes  used  for  deliverj  at 
the  elevator.  SM,  that  a  writ  of  mandamut  would  not  lie  compelling  the 
company  to  receive  freight  for  such  delivery.  l%e  People  t.  Ths  Chicago 
and  Alton  B,  B.  Co.,  681. 

4.  A  railroad  company  set  apart  in  its  passenger  trains  a  car  for  the  exdnsive 
use  of  ladies,  and  gentlemen  accompanied  by  ladies.  A  colored  woman  was 
excluded  from  the  car  on  account  of  her  color.  Hdd,  that  the  company  was 
liable  in  damages,  and  that  $300  was  not  excessive  in  view  of  the  indignity 
and  delay  of  the  exclusion.  Chicago  and  North  Weetom  BaUwty  Co,  v.  WU- 
liame,  041. 

5.  Although  a  railway  company  cannot  be  compelled  to  deliver  freight  beyond 
its  own  line,  simply  because  there  are  connecting  tracks  over  which  it  might 
pass  by  paying  track  service,  but  which  it  has  never  made  a  jMtrt  of  its  own 
line,  yet  a  writ  of  mandamus  will  lie  compelling  the  company  to  deliver  at 
an  elevator  situated  upon  tracks  operated  in  common  with  other  companiea, 
notwithstanding  the  delivery  may  be  at  an  additional  expense,  and  the  com- 
pany may  have  contracted  with  other  elevators  for  exclusive  delivery  to 
them.  CMeoffo  and  North  Western  BaOway  Go.  ▼.  n»,PeopU  «b  rd.  H&mp^ 
stead,  090. 

See  OoKMOH  Oabbibb;  Mabtsb  Aim  SsBTAirr ;  NaouoBKCB;  RaiFOHDmat 

SUFKBIOB. 

RATIFICATIONS, 

See  GUARAKTT. 

RATIFICATION  OF  FORGSRT. 
See  FoBoaRT. 
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REAL  ESTATB. 

L  A  leaae  of  piemiflM  contained  eoyenants  to  the  effect  tl&at,  upon  tka  f  a  j* 
ment  of  $500,  the  rent  ehonld  oeaae  and  the  premiaei  be  ooAveyed  to  the 
lecaee ;  that  the  rent  should  be  paid  semi-annnaUj,  in  April  and  October, 
and  that  if  the  lessee  neglected  to  bnild  a  honse  and  make  repairs  as  coTe- 
nanted,  or  neglected  to  pay  rent,  the  lessor  should  have  the  right  to  enter 
upon  the  premises  and  take  possession  thereof.  The  lessee  assigned  his 
interest  and  the  assignee  went  into  possession,  but  neither  the  lessee  nor 
assignee  fulfilled  the  covenant  to  build  and  repair.  The  rent  was  paid  for 
four  years ;  in  the  fifth  year  the  October  rent  was  accepted,  but  in  January 
following,  the  lessor  entered  upon  and  took  possession  of  the  premises,  com- 
plaining that  the  building  and  repairs  had  not  been  made  as  covenanted.  In 
March,  the  orator,  administrator  of  the  assignee  who  died  intestate,  tendered 
the  lessor  $500,  with  the  semi-annual  rent  dne  the  following  month,  and 
demanded  a  conveyance  of  the  premises.  The  lessor  had  conveyed  the 
premises  to  G.  a  few  days  previous,  and  refused  to  comply  with  the  orator's 
demand.  Edd,  that  the  covenant  to  convey,  contained  in  the  lease,  ran  with 
the  land,  and  was  assignable ;  that  the  lessor  had  waived  his  right  to  enter 
and  take  possession,  until  the  right  of  the  assignee  had  become  valuable ; 
that,  if  there  were  any  forfeiture,  the  tender  of  payment  of  tlie  $500,  and 
the  accruing  rent  saved  it ;  and  that  as  G.,  the  grantee,  stood  in  no  better 
position  than  the  lessor,  a  decree  should  be  entered  for  a  conveyance  of  the 
premises  to  the  orator.    Soffor  v.  Buck,  868. 

S.  The  owner  of  land  overhung  by  the  branches  of  a  fruit  tree,  standing  wholly 
on  the  land  of  an  adjoining  owner,  is  not  entitled  to  any  of  the  fruit  grow- 
ing thereon.    JECoff^nan  v.  Amu^ang,  537. 

8.  A  vendor,  in  consideration  of  the  prompt  payment  of  a  sum  of  money, 
agreed  to  sell  lands  on  condition  that,  in  case  of  the  failure  of  the  vendee  in 
the  performance  of  all  or  either  of  the  covenants  on  his  part,  the  vendor 
should  have  the  right  to  declare  the  contract  void,  and  take  immediate  pos- 
session of  the  premises.  In  the  construction  of  this  contract,  held,  that  where 
the  vendee  enters  upon  the  performance  of  the  contract,  and,  paying  part  of 
the  purchase-money,  makes  default  which  is  inexcusable,  and  the  vendor, 
being  without  fault,  exercises  the  right  given  by  the  contract  of  declaring 
the  same  terminated,  and  in  doing  so  acts  fairly  and  within  the  scope  of  the 
power,  then  no  action  can  be  maintained  by  the  vendee  to  recover  back  what 
he  has  paid ;  but  a  vendor  who  is  himself  in  fault  for  fraud  or  violation 
of  his  contract  cannot  exercise  the  power  so  given  without  making  restor- 
ation of  what  he  has  received  under  it.  In  such  case  the  law  would  imply 
a  promise  to  repay  the  purchase-money  received,  and  an  action  for  money 
had  and  received  would  lie.     Wheelw  v.  MMer,  683. 

See  OoirvzTAHOSB;  Dssd, 

BSBELLION. 
flee  Wab. 

RECEIPT  IN  FULL. 

Vadir  a  oontraet  lor  the  delivery  of  hides,  plaintiff  was  to  receive  a  boMU  oa 
each  hide  delivend.     At  each  delivery  defendant  paid  the  value  of  the 
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liidM»  Mid  noeiyed  a  leoeipt  from  plaintiff  ezpxeBBad  to  be  In  JV8  Tha 
Unm  warn  aol  paid.  BM,  that  plaintiff  ooold  laeorw  tha  (MM*,  aokwltb- 
■HadiBf tha  leoeiptik    Sifon  y.Wwrd, SSS^. 

BBSaSSION. 
8aa  Bbal  S^taiv,  8. 

BBQI8TBBED  LBTTSB8. 
See  Btedbkgb,  8l 

BELIGI0U8  SOCIETIES. 
See  EocuBaiABTiCAi.  Law. 

BEMOVAL  OF  CAUSE. 

1.  An  aetton  bad  been  proeecnted  to  Jndgment  in  a  State  eoiirt»the  Toidlci  bad 
not  been  set  aaide,  the  exoeptione  taken  at  the  trial  had  been  OTemled  bj 
the  ooort  of  last  reaort,  and  the  onljr  question  remaining  for  disposal  mm 
npon  a  motion  for  new  trial  on  the  ground  of  excessive  damages  in  the  Ter- 
diet  EM,  that  it  was  too  late  to  obtain  a  removal  of  the  cause  to  the 
United  States  circuit  court,  under  act  of  congress  of  1867,  ch.  196.  Ayonl 
▼.  Eieh,  811,  and  note  816. 

8.  The  application  of  a  part j  to  remove  a  cause  to  the  circuit  court  of  tha 
United  States  is  analogous  to  a  plea  to  the  jurisdiction  of  the  State  court, 
and,  when  granted,  the  party  against  whom  it  is  taken  has  the  right  to  appeal. 
The  case  would  be  different  if  the  application  to  remove  is  refused.  In  the 
latter  case  no  irreparable  injury  would  follow,  and  the  appeal  would  not  be 
allowed.    8ttUe  v.  The  Judge  of  the  Thirteenth  Judicial  Dieiria,  688. 

8.  A  mandamus  will  therefore  issue,  on  application,  from  the  supreme  court 
directing  the  judge  of  the  district  court  to  grant  an  appeal  from  an  order 
transferring  a  cause  to  the  drcuit  court  of  the  United  States*  if  the  case  is 
in  other  respects,  appealable.  lb, 

4.  Where  a  dtiaen  of  one  State  commences  an  action  against  a  citizen  of  another 
State  in'the  courts  of  the  latter  State,  the  plaintiff  is,  nevertheless,  entitled, 
afterward,  to  have  the  caused  removed  to  the  United  States  courts,  under  act 
of  congross  of  March  2, 1867.  The  affidavits  in  such  a  case  need  not  set  forth 
the  facts  on  which  the  applicant  for  the  transfer  bases  his  belief  tliat  local 
projudice  exists ;  it  is  sufficient  if  they  state  that  he  has  reason  to,  and  does, 
believe  tiiat  such  local  prejudice  exists,  as  will  prevent  his  obtaining  Justice. 
Meadow  VaOeif  MMng  Co.  v.  Dodde,  7(i». 

RESPONDEAT  SUPERIOR. 

A  railroad  company  employed  a  contractor  to  construct, "  under  the  general 
supervision  of  the  diief  engineer  of  the  company,"  a  portion  of  its  road ;  and 
the  sub-contractors  and  their  employees  committed  various  trespasses  and 
iz^uries  on  the  lands  of  plaintiffii.  Meld,  that  the  company,  not  having 
directed  the  acts  complained  of,  nor  having  any  control  over  the  persons  wha 
committed  them,  and  the  ii\)uries  not  being  the  natural  result  of  the  work 
contracted  to  be  done,  plaintiff  could  not  recover  of  the  company ;  notwith- 
standing the  statutes  provided  that  the  company  should  be  liable  "  for  tiea 
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pMMfl  ftnd  iiguies  to  lands  and  bnildingB  a^i^^^^^t  or  in  the  Tidni^  of  Its 
road,  committed  by  a  penon  in  its  employ  or  oooaaioned  by  its  order."  Hm 
■tatntory  proriaion  does  not  embrace  the  acts  of  contiaotoia.  JStUof^  ▼. 
Buropean  d  Northern  Bafkoa^  Co.,  480. 

RESTRAINT  OF  TRADE. 

Rye  coal  corporations  of  Pennsylvania  entered  into  an  agreement,  in  New  Yotkp 
by  which  they  agreed  to  diyide  the  market  for  the  Utaminons  coal,  from  tha 
two  coal  regions  of  which  they  had  control,  in  certain  proportions ;  to  appoint 
a  committee  to  take  charge  of  the  business  of  all  the  corporations,  and  U> 
appoint  a  general  sales4igent,  to  be  stationed  at  Watkins,  New  York.  By 
the  agreement,  it  was  further  provided,  that  each  company  was  to  deliver  it» 
proportion  of  the  coal  at  such  times  and  to  snch  parties  as  the  committee 
should,  from  time  to  time,  direct ;  that  the  committee  should  adjust  the  prices 
of  coal  in  the  different  markets ;  that  the  general  agent  should  direct  a  sus- 
pension of  shipment  or  delivery  of  coal  by  any  of  the  companies  making 
sales  or  deliveries  beyond  its  proportion.  By  a  statute  of  New  York, "  If  two 
or  more  x>er8ons  shiJl  conspire  to  commit  any  act  injurious  ...  to  trade 
or  commerce,  they  shall  be  deemed  guilty  of  a  misdemeanor."  In  an  action 
on  a  draft,  given  in  furtherance  of  this  agreement,  hM,  that  the  agreement 
was  in  contravention  of  the  statute  and  against  public  polity,  and,  therefore, 
illegal  and  void;  also,  that  the  draft  was  tainted  with  the  illegality,  and 
could  not  be  recovered  upon.    Morru  Bun  Ooal  Oo.r.  Bmrda^  Ooal  Oo.^  IB^ 

RESULTma  TRUST. 
See  Pabthbbship,  8. 

REYBNITE  TAX. 
Bee  HlATiiti 

REVOCATION. 
See  Will,  8. 

RIOHT  TO  BEAR  ARMS. 
See  OomnruTiOHAL  Law,  8. 

RIPARIAN  RiaHT& 

1.  The  owners  of  land,  on  opposite  sides  of  a  stream,  agreed  by  covenant,  run- 
ning with  the  land.  Jointly  to  erect  a  dam,  each  to  have  the  use  of  half  of  the 
water.  The  title  to  the  land  passed  by  various  intermediate  conveyances  to 
plaintiif  on  one  side  of  the  stream,  and  defendant  on  the  other.  SM,  tlial 
an  action  on  the  case  would  lie  by  plaintiflf  against  defendant  for  using  more 
than  half  of  the  water.  In  such  a  case,  nothing  less  than  an  absolute  denial 
of  the  right  to  one-half  the  water,  followed  by  an  ei\)oyment  inconsistent 
with  its  existence  for  a  period  of  twenty-one  years  or  more,  can  amount  t* 
an  extinguishment  of  it.    Lindeman  v.  Lindsey,  219. 

8.  A  stream  capable  of  being  commonly  and  generally  useful  for  floating  boat% 
rafts  or  logs  for  any  useful  purpose  is  subject  to  the  public  use  as  a 
way.     WeUe  v.  8mUh,  821. 
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8.  Defendant,  la  ndng  »  stream  for  floating  logs,  ttttacfaed  a  boon  to  pkiatMrs 
kind.  In  an  aotlon  for  damages,  the  Judge  instnMtod  tha  juTf  that»  If  the 
stream  was  adapted  to  floating  logs,  and  a  boom  mm  necessary  for  tbat  pur- 
pose, the  plaintiff's  right  was  subrogated  to  a  fsssonable  use  hj  th*  pabUsi 
A2d  correct  Ih, 

SABBATH. 

See  SuKDAT. 

SALE. 

1.  Goods  were  sold  ana  deUyered  hy  plaintiff  to  defendant.  In  an  aeHon  to 
leooTer  the  contract  price^  hM,  that  the  fact  that  plaintiff  was  a  wholesals 
dealer,  and,  daring  the  time  when  the  goods  were  sold,  had  not  paid  the  spe- 
cial tax  imposed  by  act  of  congress  of  1864,  chapter  178,  section  79,  did  not 
InTalidate  the  sales  or  prevent  a  recoTery.    Lamed  ▼.  Andrmm,  846. 

8.  The  sale  upon  credit,  at  a  fair  price,  to  a  responsible  vendee,  of  the  entire 
effects  of  an  insolvent  copartnership,  is  not  per  ee  f  randnknt  as  to  crediton, 
although  the  vendee  has  knowledge  of  the  insolvent.  There  Is  a  distinc- 
tion in  this  respect  between  a  sale  and  an  assignment.  In  the  case  of  a  sale 
there  Is  a  consideration  passing  to  the  vendor  from  the  vendee, who  becomes 
the  owner  of  the  proi)erty  in  his  own  right ;  and  the  vendw,  while  parting 
with  the  prox>erty,  obtains  the  purchase-money,  whidi,  whether  paid  in  essih 
or  in  notes,  is  liable  to  the  claims  of  creditors,  and  can  be  readied  by  an 
appropriate  action.  And,  although  such  a  sale  may  be  made  on  tiie  part  of 
the  vendor  with  the  intent  to  "  hinder,  delay  or  defraud  his  creditors/'  the 
title  of  the  vendee  is  not  affected  thereby,  unless  he  had  previous  notice  or 
knowledge  of  the  fraudulent  intention  of  the  vendor.    BM  T.  Pkffiip$p  Stt. 

See  Auction;  Bbal  Estatb. 

SALE  AND  DELIVEBT. 
See  Stofpaob  in  Tbakiitu. 

SCHOOL. 
See  MANDtAmm. 

SEDUCTION. 
isa  Baauxm  of  Pboxiu  om  ¥^»»*^fn 

SELF-DEFENSE. 
See  Cbdcikal  Law. 

SENTENCE. 
See  Crdokal  Law. 

SERVANT, 
isa  Master  akd  Sbbtast. 

SERVICES. 
Bee  Contract,  4. 
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HKiN. 
See  HiOHWAT,  4. 

SPECIFIC  PEKFORMANCE. 

A  parent  made  a  parol  promiee  to  ooDv**y  land  to  hia  child,  whereapon  the 
ehild  took  poeBeesion  and  made  extensive  and  valuable  improFementa.  MM, 
alter  the  death  of  the  parent,  epedftc  performance  ooald  be  enforoed.  Kwrl§ 
▼.  MQmer,  065. 

STATE  BONDS. 

See  Lroal  Tvkdbb  Act. 

STATE  STAMP  ACT. 

Bee  COK0TITUTIONAL  IiAW»  t. 

STATUTES. 
See  Acts  of  LsGnajLTUBB. 

STATUTE  OF  FRAUDS. 

1.  The  mortgagee  of  part  of  a  veaeel  promiaed  persona  who  had  famished  her 
with  snppliee,  for  which  thej  had  no  lien  on  hereto  pay  the  debt  if  they 
would  not  attach  the  interest  of  the  other  part  owners.  EM,  that  the 
promise  was  within  the  statnte  of  frauds.    Ame»  v.  FMier,  848. 

B.  The  statnte  of  frauds  applies  to  an  oral  contract  for  the  sale  of  goods  in  exist 
eooe  at  the  time  of  making  the  contract,  but  not  to  an  agreement  to  manu- 
facture and  deliver  goods.    Parsons  v.  Laueks,  517. 

8.  Defendant  made  an  oral  agreement  to  manufkcture  and  deliyer  a  quantity  of 
paper  to  plaintiff.  In  an  action  for  breach  of  the  contract,  hM,  that  the 
agreement  was  valid,  notwithstanding  the  statute  of  frauds.  lb, 

4.  It  was  orally  agreed  among  three  parties  —  a  creditor,  a  debtor  and  a  promisor 
—  that  if  the  debtor  would  pay  the  amount  of  the  claim,  in  money  and  notes 
to  the  promisor,  the  promisor  would  pay  the  claim  of  the  creditor  in  plated 
ware,  and  the  creditor  should  release  the  debtor.  In  pursuance  of  this  agree- 
ment, the  promisor  executed  a  written  undertaking  to  the  creditor  to  furnish 
the  plate ;  the  creditor,  at  the  same  time,  executed  a  written  agreement  to 
give  his  claim  against  the  delator  to  the  promisor,  on  the  delivery  of  the  plate, 
and  about  the  same  time  the  creditor  released  the  debtor.  The  promisor 
delivered  a  portion  of  the  plate ;  and  in  an  action  by  the  creditor  against 
the  promisor,  for  the  value  of  the  balance  of  the  plate,  ?iM,  that  there  had 
l)een  a  substitation  of  debtors,  and  the  oral  promise  was  not  within  the 
statute  of  frauds ;  also  tliat  the  creditor  was  not  l>ound  to  assign  the  claim  to 
the  promisor  as  a  condition  precedent  to  the  delivery  of  the  plate,  or  to  the 
beginning  of  an  action  for  the  non-deliveiy.  The  Meriden  Britannia  Co.  v. 
Zings&n,  549. 

5.  An  agreement  was  entered  into  between  W.  and  H.,  to  purchase  property 
jointly  at  aaotion.  In  pursuance  thereof,  W.  hid  off  the  property,  and  in  the 
auctioneer's  memorandum  the  name  of  W.  was  written  as  purchaser.  On 
the  following  day  a  partner  of  W.  added  the  name  of  H.  as  purchaser  in  the 
memorandum,  without  the  direction  of  H.,  who  refused  to  fulfill  hia  part  of 
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the  ftgreemeot.  A  loss  having  oecamd  bj  a  resale.  In  an  aetloii  Iqr  W 
againet  H.,  to  reoorer  hie  share  of  the  lose,  ^UM,  thai  tfaA  agreement  waa 
within  the  statute  of  frauds;  that  the  memorandum  did  not  take  it  out  of 
the  statute,  and  that  H.  was  not  liable.     WaUb&r  t.  Herring,  fM. 

See  Auction;  Pabol  AocsFTAHca. 

STATUTB  OF  LIMITATION. 

1.  A  sheriiTpaid  the  surplus  of  a  sale  on  execution  to  another  than  the  penon 
entitled  tiiereto,  by  order  of  the  military  authorities  in  Bllssourt  In  an  aetloii 
on  the  aherUTs  bond,  heUi,  that  as  the  action  was  not  commenced  nntU  after 
the  lapse  of  two  jears  from  the  time  when  the  return  showing  the  sale  waa 
made,  it  was  barred  by  the  statute  of  limitations^  as  enacted  by  congress  in 
12  Statute  at  Large,  757,  which  was  applicable  alike  to  causes  in  the  federal 
and  in  the  Stote  courts.    8kUe  of  MU&ouHr.  G^rtfteiotfasr,  110. 

I.  Where  one  of  two  Joint  aiiministntors  has  an  account  against  his  intestate 
wliidi  was  barred  by  the  statute  of  limitations  before  the  death  of  the  intes- 
tate, the  bar  will  not  be  removed,  and  the  debt  reviyed  by  the  statement  or 
admisidon  ol  his  co-admlntstrator that  the  accounil  is  correct  Beigy,  AMf9% 
SaB0oiaar,9Ofi. 

8T0PPA0B  IN  TRANBITU. 

B.  A  Ok.,  of  New  York,  sold  on  credit,  and  consigned  In  the  ofdinary  way  t# 
"  Geo.  T.  Hull,  Youngstown,  Ohio,  A.  &  G.  W.  B«  R,"  goods  which  sntred 
at  the  Youngstown  station  and  were  transferred  by  the  raUroad  compaay'a 
agent  to  Its  freight  depot,  where  they  awaited  payment  of  chaigee  as  a  con- 
dition precedent  to  their  removal  by  draymdn  to  Hull's  place  of  boalneM. 
On  the  evening  of  the  day  of  the  arrival  of  the  goods  they  were  seined  la 
attaehment  at  the  suit  of  creditors  of  HulL  Aid,  thai  B.  ft  Oo.  might  i 
the  right  of  itappoffe  intramUu.    OaMan  v.  Babcoek,  & 

STBBBT. 
isa  HI0HWAT;  Municipal  OoBFOBAnov;  t. 

8TRIKB. 
See  CoHipnuor. 

SUNDAY. 

PkiatUTwrna  tm^alliigtramA.  toL.,a  distanoeof  ^i^waOmtOm 
visit  his  two  boys,  when  he  was  iijnred  by  insnttdsMyJa  1km  highway,  b 
an  action  against  the  town,  Md,  that  a  recovery  wmdd  Mt  be  dsfcalsi  If 
statute  prohibiting  travel  on  Sunday,  esccepl  for  aillendMHe  a*  plaesa  eC 
moral  inslraotion  and  from  necessi^.    JfiKXcwy  v.  JCsMrfJ^Stl^MdnsileMT. 

SUBBTY. 

The  mere  emiaBloB  by  the  bolder  of  a  pfonyassiy  matm  to  ftmmtL  M  te  Ik* 
asaigiiee  (forboneflt  of  creditors)  of  the  pviadpal  ivm  Ml  4lHkH|«  tt» 

See  PROinisoBT  VoVBt 
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SUBBTTSHOIP. 
8m  CKiarahtt. 

TAXATION. 

Hw  leglBlmtiire  bM  no  aaihoritr  to  eompel  the  owim»  of  Uam  kadi,  ly^ttg 
within  one  mile  on  each  Bide  of  a  pnblio  hii^hway,  to  pay  for  giadlag, 
macadamising  and  improving  it,  by  an  asseasment  upon  tlielr  laadi  bgr  the 
acre.     WaMngUfn  Atenue,  256. 

TAXATK»r  in  AIP  OF  SAUJtOADa 

'  ■    iee  C0N8TITUTIOHAL  Law,  1. 

TAX-COLLECTOR. 

A  tax-collector,  whoee  statutory'  duty  was,  after  selling  a  diatrees,  to  deduct 
the  tax  and  expense  of  sale,  and  restore  the  balance  to  the  former  owner, 
applied  a  portion  of  the  proceeds  in  payment  of  a  tax  already  paid,  and  of 
illegal  cliarges,  before  returning  the  balance,  ffeid,  an  abase  of  anthority 
wliich  rendered  him  a  trespasser  ab  initio.    Carter  ▼.  AUen^  480. 

TAXES. 

Taxes  were  aaseesed  on  land  May  1 ;  the  tax  bill  was  issued  to  the  ooUeetot 
October  1.  HM^  that  the  taxes  were  an  incumbrance  on  the  land  tnok 
May  1.    (k6h/ran  ▼.  Ouild,  306  and  notes  207. 

TAXma  POWER. 
See  Constitutional  Law,  5. 

TAX  LIEN. 
See  XJnitbd  States  Tax  Lddt. 

TELEGRAPH  COMPANT. 

Conditions  in  telegraphic  messages  as  to  repeating  are  reasonable ;  and  where 
a  person  writes  a  dispatch  and  signs  his  name  upon  a  blank  containing  a 
printed  condition  that  the  company  will  not  be  reeponsible  for  the  correct 
transmission  of  a  message  unless  it  is  repeated  at  an  additional  expense,  he 
cannot  recover  for  an  error  in  transmission,  the  condition  aa  to  repeating 
not  being  complied  with,  and  there  being  no  allegation  of  gross  negligence 
or  willful  misconduct  on  the  part  of  the  company.  J^rssas  t.  IPnUed  8UmU% 
Telegraph  Co,,  526  and  note  532. 

TENANTS  IN  COMMON. 

1.  PlaintiiTand  B.  were  tenants  in  common  of  land,  plaintiff  being  in  oconpa- 
tion.  Defendant  bought  standing  grass  of  plaintiff,  to  be  paid  for  when  cut 
and  harvested.  HM,  that  defendant  could  not  avoid  paying  plaintiff  the 
contract  price,  when  due,  on  the  ground  that  B.  forbade  payment.  Broum 
▼.  WdUngUm,^!^. 

%  Where  one  of  two  tenants  in  common  enters  upon  ihe  Joint  premises  and 
constructs  a  race-course,  which  he  uses  exclusively,  and  cuts  and  takes  away 
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wood  darigaalod  to  bo  loft  growing  upcm  tho  piemioeoy  kt  it  BoUa  m  tellM 
to  MoooBt  to  lilo  oo-tounl  f or  tlio  uoe  of  the  xMo-ooano  and  te  niH»-holf  of 
tho  wood.    HoyvtMi  t.  JfarHB,  878. 
iL  Tenaats  in  oommon  haye  oeTonl  fiooholda»  and  aie  not  oUlftd  to  Join  In 
an  aetlott  agalnat  their  grantor  for  a  breaeh  of  the  oofwaiili  of 
InUadeed.    Xm6 t. Z»ai(/M&» 4M. 

TB8TAMENTART  CAPAGTrT. 

Faitlal  naaoudneM  of  mind  not  aflbeting  the  goaoial  lioaMea»  and  not 
atlngoiithemind«fateatator,inr^gardto  teaUniantaiy  digpoiition»  la  not 
■oflflient  to  render  a  peiaon  ineapable  of  ^*T^«y  of  Ida  |iiu|Wit|  Iff  wOL 
Ftimk  T.  Pm$t,  181  and  note  18i. 

TDIBPOIilOr. 
Bee  iHauBiJia^  It, 

TOWN. 
8eeHiOHWAT,7« 

TRADB. 
See  Baenumr  ov  Tbasb. 

TRADB-ICABK. 

Pklnttff  had,  for  naaj  yean,  mannfacfcnred  and  iold  a  aleel  pen,  pvt  np  In 
bosee,  with  "  808  "  and  "  Joeeph  Qillott,  extra  line,'' mpon  thn  pent  and  hozeo. 
Defendant  began  the  manaf actare  and  sale  of  a  atedl  pen«  pat  np  in  boxea 
with  "808,"  and  "Beterbrook  ft  Co.,  extra  fine,"  npoa  the  pena  and  boxea. 
BM,  that  plaintiffliad  aoqoired  the  right  to  the  exdiiaiTO  nae  of  the  fignrea 
* 808"  aa  a  trade^nark ;  and  that  an  action  woald  lie  reatialning  defendanta 
nring  andi  fignrea  in  sneh  manner.    OiOM  t.  JBMirftrMlfc,  688^ 

TRADES  UNION. 
See  GoNapiRACT. 

TRANSFER  OF  GAIT8B. 
See  Rbmotal  of  CAimn. 

TREES  OVERHANeni0. 
See  Rbal  Estate,  8. 

TRESPASS. 
See  HieHWAT,  8. 

TRESPASSER. 
Bee  Tax  CoLLnorOB. 

TRUST. 
See  Pabtnership,  8l 
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ULTRA  YIBBS. 

See  OOBFOBATIOH. 

UNDUE  INFLUENGB. 
Bee  Will,  a. 

UEITKD  STATES  OOUBTB. 
See  Jubudictkhi. 

UNITED  STATES  STATUTES. 
See  Common  Cabezbb,  d 

/  UNITED  STATES  TAX  UEN. 

Tlie  flxtuee  and  finlfeiire  of  the  tenant  of  a  cUtilU«ij,m]MMi  wkldillMUalloA 
States  bad  a  Uen,  were  eold  under  an  ezeeation  laaiied  on  a  Jmjgiati 
obflained  against  bim  by  a  creditor  in  a  State  ooort.  MM,  tbat  tba  pvoper^ 
waa  not  iold  aubjoet  to  the  lien,  but  that  the  lien  was  to  ba  flnrt  dlschaifed. 
The  Hen  of  tbe  United  SUtea  on  the  proceeds  ia  aapeilar  to  thai  «f  tba 
JadgiMBt  ereditor  or  of  the  landlord  for  rent.    Dw^Mifa  iljifrirf  l$k 

USAGE. 
See  Common  Cabumb,  S. 

USAGE  OF  WAR. 
hSee  Vtak. 

VENDOR  AND  VENDEE. 
See  Real  Eatatb. 

VERBAL  AGREEMENTS. 
See  Statute  of  Fraud. 

WAR. 

A  Ualtad  States  prorost  marshal  seized  personal  property  of  plaintiff  and  sold 
h  al  public  anctloin.  Subsequentlj  plaintitf  found  a  horss,  part  of  the  prop- 
erty  sold,  in  the  possession  of  defendant,  and  brought  an  action  for  Its  recoT- 
ery.  The  court  ruled  that- plaintiff  must  prosecute  his  remedy,  If  any« 
against  the  govemment,  and  that  defendant  was  not  liable  in  this  action. 
JIM,  error,  and  iliat  in  order  to  protect  his  title  under  the  sale,  the  defend- 
ant must  show  that  the  property  was  seised  and  sold  in  accordance  with  tha 
usages  of  war.    B<nole$  ▼.  Leteia,  85. 

t.  A  dtiien  or  corporation  in  one  oountiy  or  section  of  eourtry  at  war  with 
another  is  responsible  for  the  unauthorized  appropriation  of  an  enemy's  pri- 
▼ate  property,  whether  the  possession  be  acquired  by  a  mere  trespass  ot 
through  tba  form  of  a  purchase  under  an  illegal  judgment  of  a  eoorl 
lAmismOe  db  Naihtill^  H.  R.  Co.  ▼.  Buekner,  462. 
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WABBANTT. 
8m  BUU0H  or  Oovbnaut  ;  ImromAfliQ^  Y«  Ul 

WATBE  PBIVILBaS. 

8m  RfFARTAIff  BittHTI. 
WAT. 

8m  Hzghwat. 

WEAPONS. 
8m  GOHBTITDTIONAIi  Ljlw,  1l 

WHABFAOB. 

Pliliitiff  mm  MCQgtomed  to  ehip  ooal  bj  defendants'  nllzoad  for  tnuuporlatloB 
iMfonA  llioir  line  Qpoa  the  Dalawaro  riyer.  Def endAiits  bad  also  aUowod 
pliliitlir,  for  a  oaitaln  ooiuideiation,  to  ase  their  wharf  at  the  river  termlniui 
of  the  imUroad ;  bat,  sabeeqaentlj,  there  not  being  room  for  all  the  ahlppen 
Ihej  denied  plaintUT  the  wharf  facilities,  while  thej  allowed  othen  to  nae 
the  wharl  ffM,  that  although  tran8i>ortation  by  defendanta,  common  ca^ 
riem,  WM  neoeflaaillj  open  to  the  pnblio  without  dlacriminatkm,  yet  wb^ri- 
age  was  within  the  discretion  of  defendants,  and  a  mandatoiy  ii^onetloii 
would  not  Ue  compelling  them  to  allow  wharfiige  fadlitlM  to  plalntiir  as 
well  as  others.    Audmr^idY.FkUadilpkiad  M&iiding  BaUraad  (h.^'lM. 


WILL. 

1.  The  unlawful  cohabitation  of  a  testator  with  the  mother  of  an  iUegltlmato 
child,  a  legatee  in  the  will,  is  not  of  itself  suffident  cTldence  to  justify  a 
Jury  in  finding  undue  influence  on  the  part  of  the  mother. 

iL  Where  a  second  will  is  found  to  be  invalid,  with  the  exception  of  the  dauM 
of  revocation,  on  the  ground  of  undue  influence,  the  cause  of  revocation 
alone  is  not  sufficient  eyldence  of  the  testator's  intention  to  revoke  a  former 
wilL  The  presumption  is  that,  If  the  second  will  is  found  to  be  invalid,  the 
testator  intended  that  the  first  will  should  stand,  rather  than  that  ho  should 
die  intestate.    Bud/y  v.  Ulrich,  238. 

iL  A  wife  is  not  a  competent  witness  to  a  will  containing  a  doviM  to  her 
husband.    /MUmn  w,  SulUoan,  dS^. 

4.  By  statute  it  was  provided  that "  all  beneficial  devises  mado  in  any  will  to 
a  snbaotibing  witness  thereto  shall  be  wholly  void,  unless  thno  an  thiee 
other  oompotant  witnesses  to  the  same."  A  wife  was  one  of  the  three  sub- 
scribing witnesses  to  a  will  containing  a  devise  to  hor  husband.  It  was 
contended  that  the  devise  to  her  husband  was  a  "  beaafieial  deviM  "  to  the 
wile,  and,  therefore,  void,  leaving  her  a  competent  attesting  wHasas  ta  the 
rest  of  the  wilL  Held,  that  the  contention  could  not  be  naintsined,  and 
there  not  being  the  required  number  of  competent  witnesses  rsquired  bgr 

'  law,  the  will  was  invalid.  lb. 

8^  By  a  will,  land  in  '*  section  thirty-two  "  was  devised  to  B.,and  laad  In  <«  asc 
tion  thirty-one  "  was  devised  to  J.  HM,  that  parol  evidence  was  Inadwissi^ 
ble  to  show  that  the  draughtsman  of  the  will  made  a  mistake,  or  tkai 
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«  ■MtloatUr^4wo''  ■honldbeiecUonthirtx-tLiee,  And  ""  Metka  thlf^-OM* 
■honld  b9  ieeltoa  t]iiity4wo.   JEiirte  t.  .aS&fMr«  M6»  ud  note  6i0. 

Bee  Tbstaiobktabt  Gapachtt. 

WITNESS. 

Oil  tli»  teU  «f  Ml  indietmeni  againsl  ft  wife  for  being  a  enrnwinm  etHer  of 
bitoadefttliig  Bquon,  the  Jadge  ehazged  the  Jury  "that  the  Ibet  thai  dofend- 
ent  did  not  go  opon  the  stand  to  teetif  7,  wm  a  pxoper  matter  to  bo  takoa 
Into  eomldentloii  in  determining  the  queotion  of  her  golh  or 

BeeBvnxBHOB;  Will. 

WOBD0. 

'^AMUHUr  see  Lramuura^,  L 

^Af§tlMkMl  Pcwrr  see  OdHonronovAL  Law,  % 

''BmqfldkU  Dwdur  we  Will,  4. 

*  (kmuMM  €f  Wa/r;'  see  Iimnujroi»  1& 

*  JfiMtofy  Btmiu,**  see  iHODBAirGl^  VL 

*  QgUm%r  we  CkWflTiTonoHAL  Law,  9. 
^Tmw¥A  Boinwf^i*  see  Gommoh  CiintTm,  4  & 

'^PMic  Bmtfi^r  we  OojiirHTUi'ioarAL  Law,  7. 
"PiMb  Qg^Mnr  we  CkmvnnrnoiraL  Law,  t 

WOBKmGMXira  A880GIATI0V 
See  CtampmaoT. 
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